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JURISDICTIONAL  STATEMENT 

This  is  an  appeal  by  the  petitioner  below 
(the  Regional  Director  of  the  Twenty-First  Region  of  the 
National  Labor  Relations  Board)  [Transcript  of  Record  (T.R.) 
221] ,  as  well  as  the  union  respondents  [T.R.  222,  224] ,  from 
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an  order  granting  a  temporary  injunction  [T.R.  201] . 

Amicus  Curiae  Joint  Council  of  Teamsters  No. 
42  was  granted  permission  to  appear  by  order  of  this  Court 
dated  July  2,  1965,  as  corrected  on  July  14,  1965. 

STATEMENT  OF  THE  CASE 

The  appellants  each  contend  that  the  District 
Court  erred  in  granting  an  injunction  order.   In  order  to 
properly  understand  the  District  Court's  ruling,  it  is 
necessary  to  refer  to  facts  and  evidence  before  the  Court, 
some  of  which  has  not  been  set  forth  in  the  briefs  of  the 
parties. 

1.   The  Petition  for  Injunction-   On  January  8,  1965, 
the  Regional  Director  filed  a  petition  for  an  injunction 
[T.R.  2]  against  a  number  of  Retail  Clerks  unions  (Clerks), 
the  Food  Employers  Council,  Inc.  (Employers)  and  a  large 
number  of  individual  food  markets  who  are  members  of  the 
Employers.   This  suit  was  filed  pursuant  to  section  10(1) 
of  the  Labor-Management  Relations  Act  (Act)  [69  Stat.  149, 
29  U.S.C.  §160(1)].   In  his  sworn  petition,  the  Regional 
Director  made  the  following  allegations  which  were  either 
admitted  by  the  respondent  Clerks  and  the  Employers,  or 
were  found  by  the  Court  to  be  true: 

a.  Charges  of  unfair  labor  practices  under 
section  8(e)  of  the  Act  were  filed  with  the  Board  against 
the  Clerks  and  the  Employers  on  May  7,  1964,  by  a  group  of 
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employers  and  a  labor  organization  [T.R.  3-4,  3(a)  and  (b) ; 
T.R.  206,  11112(a)  and  (b)  ]  (collectively  called  the  Charging 
Parties)  . 

b.  On  the  basis  of  the  unfair  labor  practice 

charges  an  investigation  was  conducted  by  the  Regional 

1/  ... 

Director,  and  the  results  of  the  investigation  provided  him 

with  reasonable  cause  to  believe  that  certain  provisions  of 

Article  I  of  the  collective  bargaining  agreement  between 

the  Clerks  and  the  Employers  violated  section  8(e)  of  the 

Act  [T.R.  13-14,  1[5(j);  T.R.  11-12,  1l4(j)]. 

c.  In  the  belief  that  unless  enjoined  the 
Clerks  and  the  Employers  would  continue  to  give  effect  to 
those  provisions  of  Article  I  which  allegedly  violate 
section  8(e),  on  June  30,  1964,  the  Regional  Director  filed 
a  petition  for  injunction  under  section  10(1),  entitled 
Harrington  v.  Retail  Clerks,  Civil  No.  64-874-PH.   On  the 
same  date,  a  stipulation  to  refrain  from  unfair  labor 


\/      Although  it  is  not  alleged  that  an  investigation  was 
conducted,  section  10(1)  of  the  Act  directs  that  such  an 
investigation  take  place  before  the  Regional  Director  may 
make  an  application  for  injunctive  relief,  and  the  pre- 
sumption is  that  a  government  official  will  perform  the 
duties  required  of  him.   See  United  States  v.  Washington, 
233  F.2d  811,  816  (9th  Cir.  1956)  (presumption  that  official 
duty  is  regularly  performed) . 
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practices  was  entered  into  by  the  Clerks,  the  Employers  and 
the  Regional  Director,  and  the  petition  for  injunction  was 
accordingly  taken  off  calendar  [T.R.  15,  56]  and  subsequently 
dismissed  by  the  Regional  Director  [T.R.  15-16,  57] . 

d.  Notwithstanding  the  undertakings  contained 
in  the  stipulation  to  refrain  from  unfair  labor  practices, 
the  Clerks  filed  a  suit  against  a  member  of  the  Employers 

on  November  10,  1964,  alleging  certain  grievances,  "and 
demanded  implementation  and  arbitration  of  portions  of 
Article  I  of  the  Clerks'  Agreement  .  .  .  as  to  which  in- 
junctive relief  was  sought  by  the  Board  ...  in  Civil  No. 
64-874-PH"  [T.R.  16,  58;  T.R.  216,  54(1)]. 

e.  By  the  act  of  requesting  arbitration  of 
the  grievances  set  forth  as  an  exhibit  to  their  suit  to 
compel  arbitration,  the  Clerks  entered  into,  invoked  and 
gave  effect  to  a  contract  which  violated  section  8(e)  of 
the  Act  [T.R.  16-17,  59?  T.R.  216-17,  54(m)]. 

f.  Finally,  in  his  prayer  for  relief  the 
Regional  Director  asked  for  the  following  things: 

(i)   An  injunction  against  the  Clerks  and 
the  Employers  to  prevent  them  from  "maintaining,  giving 
effect  to,  demanding  arbitration  of,  submitting  to 
arbitration,  or  enforcing  Article  I,  Sections  A,  B  and 
F(l)  and  (2)"  of  the  Clerks'  agreement,  insofar  as 
those  sections  require  the  Employers  to  do  or  not  to 
do  certain  things  in  violation  of  section  8(e)  [T.R.  17 

-4- 


51(a) ] ;  and 

(ii)   "[S]uch  further  and  other  relief  as 

may  be  just  and  proper"  [T.R.  19,  53] . 

2.   The  May  10,  1965  Hearing-   Between  the  time  of 
the  filing  by  the  Regional  Director  of  the  second  petition 
for  an  injunction  on  January  8,  1955,  and  the  date  of  May 
10,  1965,  the  petition  lay  quiescent.   Tiiis  was  primarily 
because  the  state  court  suit  that  had  been  initiated  by  the 
Clerks  in  which  they  sought  an  order  directing  arbitration, 
had  been  voluntarily  dismissed  [see  Reporter's  Transcript 
of  Proceedings  of  May  10,  1965  (hereinafter  referred  to  as 
"May  10  Trans.")  at  31,  lines  2-8]. 

Subsequent  to  the  dismissal  of  the  state 
court  action,  the  Regional  Director  entered  into  another 
stipulation  with  the  Clerks  [T.R.  160]  whereby  the  Clerks 
would  be  permitted  to  arbitrate  any  issue  they  wished  under 
the  clauses  that  ware  being  attacked  before  the  Board,  so 
long  as  prior  to  putting  an  arbitral  award  into  effect,  the 
Clerks  first  submitted  it  to  the  Regional  Director  for 
approval  [T.R.  160,  162,  11(b)]. 

A  hearing  was  held  before  the  District  Court 

2/ 
on  May  10,  1965,  at  which  the  Regional  Director  urged  the 

Court  to  approve  the  stipulation  [T.R.  163,  lines  25-28]  and 


2/      Acting  through  his  attorney  in  all  of  the  proceedings. 
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take  the  injunction  proceeding  off  calendar  [T.R.  162,  53]. 
The  Caarging  Parties  appeared  at  this  hearing,  argued  both 
orally  and  through  written  briefs,  and  submitted  evidence 
[Exhibit  2;  May  10  Trans,  at  16,  lines  4-10]. 

a.   The  Clerks'  Newspaper-   Included  in  the 

evidence  presented  by  the  Charging  Parties  was  a  union 

3/ 
newspaper  [Ex.  2]  put  out  by  the  Clerks.   In  a  lead  article 

by  Joseph  T.  DeSilva,  the  head  of  one  of  the  Clerks'  unions, 

DaSilva  stated  that  on  March  3,  1965,  his  Union's  by-laws 

were  amended  to  provide  "double  dues  for  a  six-month  period 

in  order  to  build  a  war  chest .   This  was  done  so  that  we 

would  stand  ready  to  do  battle  in  the  event  the  employers 

persisted  in  their  refusal  to  arbitrate"  [Ex.  2,  p.  1,  col. 

1] .   The  article  then  continued,  "and  as  for  the  'threatened 

strike, '  let  us  hasten  to  point  out  that  it  definitely  was 

not  a  threat — that  it  very  nearly  became  a  reality  and  is 

still  a  possibility.   We  are  not  bluffing"  [id. ,  col.  2 

(emphasis  in  original) ] . 

The  object  of  the  strike  threat,  as  set  forth 

in  the  DeSilva  article,  was  this:   "Any  strategy  the  Union 

has  employed  in  this  latest  dispute  has  been  geared  toward 

making  the  food  employers  live  up  to  their  word"  [ibid. ] . 


_3/  The  newspaper  stands  as  an  admission  against  interest. 
State  Farm  Mut .  Ins.  Co.  v.  Porter,  186  F.2d  834,  843  (9th 
Cir.  1950)  (admission  is  equivalent   to  affirmative  testimony 
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" [A] rbitration, "  continues  the  article,  "would  not  be 
necessary  if  the  employers  would  only  live  up  to  their  word" 
[id./  p.  2,    col.  3].   Finally,  the  article  by  DeSilva  sets 
forth  what  the  Clerks  mean  when  they  say  that  arbitration 
would  not  be  necessary  if  the  employers  would  live  up  to 
their  word: 

"[T]he  leadership  and  membership  of  the  Union 
have  lived  up  to  their  word. 

"But  this  cannot  be  said  about  the  employers 
in  general. 

"The  most  glaring  example  of  this  is  the 
employers'  failure  to  deliver  wall-to-wall,  floor-to- 
ceiling  work  to  the  clerks  .  .  ."  [id. ,  p.  3,  col.  2 
(emphasis  in  original) ] . 

The  phrase  "wall-to-wall,  floor-to-ceiling 
work, "  has  reference  to  certain  provisions  in  Article  I  of 
the  Clerks '  agreement  with  the  Employers  in  which  the  Clerks 
purport  to  be  recognized  as  the  bargaining  representative  of 
"all  employees,  licensees,  lessees,  and  concessionaires  .  . 
.  except  as  limited  below,  who  perform  work  within  food 
markets  ..."  [T.R.  4,  lines  25-32], 

b.   Admissions  by  Counsel-   In  addition  to 
this  documentary  evidence,  counsel  for  one  group  of  Clerks' 
unions  acknowledged  that  the  Employers'  acquiescence  to 
arbitration  was  secured  through  threats  of  work  stoppages 
[May  10  Trans,  at  40,  lines  1-8;  id.,  at  42,  lines  20-24] . 
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c.   Basis  of  Petition-   At  the  conclusion  of 
the  hearing  on  May  10,  the  Regional  Director  acknowledged 
to  the  Court  that  the  act  of  arbitrating  under  a  contract 
deemed  to  be  illegal  under  section  8(e)  of  the  Act,  is  it- 
self illegal  conduct  under  that  section: 

"Your  Honor,  the  second  proceeding  here  [i.e., 
the  petition  filed  on  January  8,  1965]  was  instituted 
on  the  basis  of  arbitrating  a  portion  of  this  contract 
under  attack  or  the  filing  of  a  suit  to  compel 
arbitration  in  the  State  court,  and  it  was  felt  that 
this  conduct  gave  effect  to  the  illegal  provision 
tantamount  to  reentering  the  'hot  cargo'  clause  and 
for  this  reason  the  proceeding  was  reinstated"  [May  10 
Trans,  at  48,  lines  10-16  (emphasis  added)]. 

The  Regional  Director  informed  the  Court  that 
"the  thrust  of  the  case"  filed  by  him  was  directed  against 
the  alleged  illegal  clause  as  well  as  against  "giving  it 
[the  clause]  effect,  by  seeking  to  compel  arbitration  of  it" 
[May  10  Trans,  at  48,  line  23,  to  p.  49,  line  1] ;  however, 
between  the  time  the  suit  was  filed  and  the  time  of  the  May 
10  hearing,  the  Clerks  "had  convinced  the  Board  that  .  .  . 
they  ought  to  have  the  right  to  arbitrate  but  without  the 
right  to  confirm  or  enforce  [an  award]  until  it  is  passed 
////////////// 

///7/////// 
//////// 
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4/ 
upon  by  the  Board"  [May  10  Trans  at  11,  lines  9-13] . 

The  District  Court  thereafter  took  under  sub- 
mission the  question  of  whether  it  should  approve  the 
stipulation  [May  10  Trans,  at  50,  lines  19-21] . 

3.   Memorandum  Opinion  of  May  27-   On  May  27,  1965,  the 
District  Court  issued  a  memorandum  opinion  on  the  issue  of 
whether  it  would  approve  the  stipulation  proposed  oy  the 
Regional  Director  and  the  Clerks  [T.R.  168] . 

The  Court  declined  to  accept  the  stipulation 
on  the  ground  that, 

"if  approved,  [it]  would  in  effect,  place  this  court's 
imprira_itur  on  continuance  of  the  arbitration  proceeding 
demanded  by  the  Clerks'  Unions.   The  effort  at 
arbitration  is  alleged  in  the  Petition  to  be  a  vio- 
lation of  the  Act,  and  is  specifically  asked  to  be 
enjoined  by  Paragraph  1(a)  of  the  prayer  of  the 
complaint  in  this  court"  [T.R.  168,  lines  17-23] . 
The  District  Court  pointed  out  that  at  the 


4/   The  Regional  Director's  subsequent  remark  that  the  Clerks 
did  not  seek  to  arbitrate  illegal  portions  of  the  contract 
[May  10  Trans,  at  49,  lines  1-3],  appears  to  be  a  misstate- 
ment since  throughout  the  hearing  it  was  admittedly  the 
illegal  portions  of  the  contract  which  the  Clerks  sought  to 
arbitrate,  and  it  was  at  such  an  arbitration  that  the  in- 
junction order  was  directed. 
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hearing  on  May  10,  the  Charging  Parties  had  objected  to  the 
stipulation  and  had  presented  evidence  in  dociimentary*  form 
[id. ,    lines  28-31] ;  and  relying  in  its  Memorandum  Opinion 
upon  McLeod  v.  American  Fed'n  of  Television  Artists,  234  F. 
Supp.  832  (S.D.N.Y.  1964),  a  case  which  had  been  cited  to 
the  Court  by  the  Regional  Director  in  support  of  his 
application  for  an  injunction  [T.R.  101-03] ,  the  Court 
ordered  a  hearing  on  June  14,  1965  on  whether  or  not  an 
injunction  should  issue  [T.R.  169]. 

4.   The  Hearing  on  June  14,  1965-   Prior  to  the  June 
14  hearing,  the  Regional  Director  noticed  a  motion  for  re- 
consideration of  the  Court's  decision  denying  approval  of 
the  stipulation  [T.R.  170-73] .   This  motion  was  heard  con- 
currently with  the  hearing  on  what  relief,  if  any,  should  be 
granted  pursuant  to  the  Regional  Director's  petition  for  an 
injunction.   And  at  the  same  hearing,  the  Regional  Director 
moved  the  Court  to  certify  the  matter,  pursuant  to  28  U.S.C. 
§1292 (b)  [sic. ] ,  to  the  Court  of  Appeals  [June  14  Trans,  at 
6,  line  24,  to  p.  7,  line  2],  to  which  the  District  Court 

replied: 

"Counsel,  I  do  not  believe  that  I  can  conscientiously 
make  such  a  certification  in  view  of  the  allegations  ir 
your  complaint"  [June  14  Trans,  at  7,  lines  9-11]. 

The  Regional  Director  then  acknowledged  that 
"it  is  true  that  the  complaint  and  the  petition  does  pray 
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for  relief  against  the  proceeding  to  arbitration"  [id. ,  lines 
23-25] ,  following  which  the  Court  and  the  Regional  Director 
had  this  colloquy: 

"THE  COURT:   It  not  only  prays  for  that  but  it 
alleges  that  that  is  one  of  the  things  which  violated 
the  Act.   In  fact,  as  far  as  I  can  see,  that  is  one 
of  the  principal  reasons  for  your  coming  into  this 
court . 

"MR.  PRICE  [the  attorney  for  the  Regional 
Director]:   That  is  true,  your  Honor"  [June  14  Trans, 
at  8,  lines  1-5  (emphasis  added) ] . 

The  Regional  Director  then  explained  that 
injunctive  relief  was  not  being  requested  at  that  time 
because  the  Clerks  had  assured  him  that  they  would  not  give 
effect  to  any  arbitral  award  until  the  Regional  Director 
had  approved  it  [id. ,  lines  5-20] . 

Among  the  items  of  additional  evidence  that 
were  presented  to  the  Court  at  this  hearing  was  a  letter 
dated  March  19,  1965,  from  DeSilva  of  Local  770  of  the 
Clerks,  to  Robert  K.  Fox  of  the  Employers,  setting  forth 
seven  items  which  the  Clerks  wished  to  have  arbitrated 
[T.R.  188] .   Among  the  items  sought  to  be  arbitrated  by  the 
Clerks  was  item  2:   "whether  there  has  been  a  failure  of 
consideration,  nullifying  the  March  14,  1964  Memorandum 
Agreement"  (i.e.,  the  contract  between  the  Clerks  and  the 
Employers  which  contains  the  attacked  clauses) ;  item  3 
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involved  the  issue  of  'whether  the  Employers  were  "unjustly- 
enriched"  as  a  result  of  the  parties'  inability  to  put  the 
attacked  clauses  into  effect,  and  as  a  result  of  the  Clerks 
having  given  the  Employers  lower  rates  and  broader  box-boy 
duties  in  return  for  the  attacked  clause;  item  5  involved  th4 
issue  of  whether  the  Employer  had  in  good  faith  complied 
with  its  contractual  commitment  to  aid  in  the  defense  of 
the  attacked  clauses;  and  the  last  'item  involved  the 
question  of  whether  the  Clerks  could  strike  in  return  for 
their  inability  to  put  the  attacked  clauses  into  effect. 
The  Court ' s  attention  was  then  directed  to 
a  juxtaposition  of  the  seven  items  presently  sought  to  be 
arbitrated  with  the  items  which  the  Clerks  had  sought  to 
arbitrate  earlier,  and  which  had  been  the  basis  of  the 
Regional  Director's  present  request  for  an  injunction  [June 
14  Trans,  at  13,  line  8  to  p.  14,  line  7] .   (The  earlier 
issues  had  been  set  forth  in  a  letter  attached  as  an  exhibit 
to  the  Clerks'  state  court  suit  to  compel  arbitration;  and 
this  suit,  as  well  as  the  letter  exhibit,  were  in  turn  ap- 
pended as  exhibits  to  the  Regional  Director's  petition  for 
an  injunction  [T.R.  50,  56].   In  the  Clerks'  earlier  request 
for  arbitration,  their  contention  was  as  follows: 

"[T]he  Union  contends  that  if  Article  I  in 

its  entirety  is  unenforceable,  then  the  contract 

falls  .... 
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"The  Union  also  contends  that  if  any  part  of 
the  contract  falls,  then  the  Union  is  free  to  take 
economic  action"   [T.R.  57  (emphasis  in  original)].) 
The  Court  asked  if  there  was  any  further  evi- 
dence to  be  presented  [June  14  Trans,  at  50,  lines  12-13], 
and  hearing  no  response  the  Court  granted  an  injunction 
[id.,  lines  14-20] . 

5.   The  Objections  to  the  Proposed  Order-   Findings 
of  fact  and  conclusions  of  law  were  then  drawn,  which 
recited  that  by,  among  other  things,  having  filed  the  state 
court  lawsuit  [T.R,  216,  lines  18-25] ,  the  Clerks  "entered 
into,  invoked  and  gave  effect  to  a  contract  or  agreement" 
violative  of  section  8(e)  [id. ,  lines  26-31].   The  proposed 
order  was  broadly  drawn  so  as  to  enjoin  any  arbitration 
arising  out  of  Article  I  of  the  Clerks'  agreement  with  the 
Employers,  and  in  particular  the  seven  items  set  forth  in 
the  March  19,  1965  letter  [T.R.  204,  lines  1-5] .   This 
broad  order  was  drawn  by  the  Board  and  approved  as  to  form 
by  the  Clerks  [id. ,  lines  12-25]  . 

The  sole  objectors  to  the  proposed  order  were 
the  Charging  Parties  [T.R.  195] ,  and  the  sole  objection  made 
to  the  order  was  that  it  was 

"too  broad  and  inclusive,  in  that  it  would  prevent 
arbitration  between  the  Clerks'  Local  Unions  and 
the  food  markets  with  respect,  not  only  to  the  con- 
tract clauses  in  dispute  before  the  .  .  .  Board,  but 
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also  clauses  which  are  not  disputed  .  .  .  ." 

[T.R.  195,  lines  26-30]. 

In  response  to  the  objections  of  the  Charging 

Parties,  the  Court's  order  nunc  pro  tunc  was  issued  [T.R. 

199] ,  which  limited  the  injunction  to  those  clauses  "which 

are  in  dispute  before  the  .  .  .  Board." 

ARGUMENT 

I. 

THE  DISTRICT  COURT  HAD  THE  POWER  TO  ISSUE 
AN  INJUNCTION  UNDER  SECTION  10(1)  ONCE  A 
PETITION  WAS  FILED  BY  THE  REGIONAL  DIRECTOR. 
A.   The  Statutory  Scheme. 

Prior  to  1947,  there  were  no  exceptions  to  the 
Norris-LaGuardia  Act's  [47  Stat.  70  (1932),  29  U.S.C.  §101] 
proscription  on  injunctions  against  labor  organizations  in 
"labor  disputes."   The  Taft-Hartley,  or  Labor -Management 
Relations  Act  [61  Stat.  136  (1947),  29  U.S.C.  §141]  estab- 
lished jurisdiction  in  the  federal  courts  for  the  issuance 
of  injunctions  in  a  number  of  different  cases.   One  case 
was  to  prevent  certain  payments  by  employers  to  employee 
representatives  [§302(e),  29  U.S.C.  §186(e)];  another  was 
to  enjoin  certain  national  emergency  strikes  [§203,  29  U.S.C. 
§178] ;  and  a  third  exception  to  Norris-LaGuardia  was  the 
injunction  that  could  issue  to  provide  preliminary  relief 
while  the  Board  was  determining  whether  conduct  against 
which  charges  had  been  filed  was  an  unfair  labor  practice 
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[§§10(j),  (1),  29  U.S. C.  §§160(j),  (1)]. 

In  all  of  the  other  Acts  of  Congress  which 
we  have  examined,  the  administrative  agency  which  is  given 
authority  to  seek  injunctive  relief  has  discretion  as  to 
whether  or  not  to  seek  such  relief.   A  list  of  such  Acts  is 
appended  to  this  brief. 

And  in  section  10(j)  of  the  Labor -Management 
Relations  Act,  this  same  rule  obtains,  i.e.,  "the  Board 
shall  have  power  ...  to  petition  any  district  court  .  .  . 
for  appropriate  temporary  relief  or  restraining  order  ..." 
[§10(j),  29  U.S.C.  §160(j)  (emphasis  added)]. 

Section  10(1)  (under  which  the  petition  in 
this  case  was  filed)  is  significantly  different.   Alone 
among  the  Congressional  enactments  that  we  have  examined, 
section  10(1)  denies  to  the  administrative  agency  any 
discretion  when  that  agency  has  "reasonable  cause  to  believe 
that  a  charge  that  certain  types  of  unfair  labor  practices 
are  being  committed  is  true.   Under  this  section,  such  a 
finding  on  the  part  of  the  Regional  Director  constitutes  a 
mandate  from  Congress  to  "petition  any  United  States  district 
court  .  .  .  for  appropriate  injunctive  relief  pending  the 
final  adjudication  of  the  Board  with  respect  to  such  matter" 
[§10(1) ,  29  U.S.C.  §160(1) ]  . 

The  Regional  Director  is  required  under 
section  10(1)  to  seek  an  injunction.   This  section  has  been 
described  by  the  Board's  Chairman  as  "the  mandatory  injuncticjin 
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provision.  ...    In  essence,  it  requires  us  to  seek  an 
injunction."   Address  by  Chairman  McCulloch,  Joint  Industrial 
Relations  Conference  of  Michigan  State  University,  April  19, 
1962,  in  49  L.R.R.M.  74,  81  (1962) ;  accord.  Comment, 
Temporary  Injunctive  Relief  Under  Section  10(1)  of  the  Taft- 
Hartley  Act,  111  U.  Pa.  L.  Rev.  460,  463  (1963). 

The  basis  for  such  a  description  is  clear. 
Where  Section  10 (j)  gives  the  Regional  Director  "power"  to 
seek  an  injunction,  section  10(1)  states  that  the  Regional 
Director  "shall"  seek  injunctive  relief  if  he  has  reasonable 
cause  to  believe  that  there  has  been  a  violation  of  sections 
8(b)(4)(A),  (B) ,  or  (C) ,  or  section  8(e)  or  8(b)(7).   Not 
only  does  this  contrast  in  language  exist  between  sections 
10  (j)  and  10(1),  but  within  section  10(1)  itself  there  appeal 
a  distinction:   The  last  sentence  of  this  section  gives  the 
Regional  Director  discretion,  "in  situations  where  such 
relief  is  appropriate, "  to  seek  an  injunction  against  a 
charged  violation  of  section  8(b)(4)(D),  while  such  dis- 
cretion is  lacking  under  the  remaining  provisions  of  section 

10(1). 

One  further  indicia  of  the  lack  of  discretion 
on  the  part  of  the  Regional  Director  when  he  has  reasonable 
cause  to  believe  that  a  charge  alleging  a  violation  of 
certain  sections  of  the  Act  is  true,  is  contained  in  the 
"Report  on  Administration  of  the  Labor-Management  Relations 
Act  by  the  NLRB^ "  which  is  found  in  the  "Summary  of  Findings 
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and  Conclusions  of  the  Subconmu  on  the  NLRB  of  the  House 
ComiB.  on  Education  and  Labor,"  87th  Cong.,  1st  Sess.  (1961) 
(Pucinski  Report)  [see  48  Lab.  Rel.  Rep.  No.  45  (1961)].   in 
this  Report,  the  subcommittee  found  "that  the  statutory 
provisions  requiring,  automatically,"  that  an  injunction  be 
sought  by  the  Regional  Director,  should  be  modified  [id.  , 
at  3]  : 

"The  subcommittee,  therefore,  recommends  that  the 
statute  be  amended  so  as  to  give  the  Labor  Board 
officials  opportunity  to  exercise  their  discretion 
in  whether  or  not  to  petition  for  the  issuance  of  a 
court  injunction"  [ibid. ] . 

See  Comment,  111  U.  Pa.  L.  Rev.  460,  465  n.22 
(1963)  . 

This  Congressional  subcommittee  was  under  the 
impression — an  impression  justified  by  the  language  of  the 
Act--that  no  discretion  existed  in  the  Regional  Director, 
and  that  he  is  required  under  the  circumstances  present  in 
this  case  to  petition  for  the  issuance  of  an  injunction. 

From  all  of  these  indicia,  therefore,  it  is 
plain  that  once  the  Regional  Director  has  reasonable  cause 
to  believe  that  a  violation  of  section  8(e)  has  occurred  as 
charged,  he  must  seek  injunctive  relief. 

B.   The  District   Court  Has  Discretion  to  Grant  or  Withhold 
Relief. 

That  the  Regional  Director  has  no  discretion,  but  must 
-17-  


seek  injunctive  relief  if  he  has  reasonable  cause  to  be- 
lieve that  a  charge  alleging  section  8(e)  conduct  is  true, 
is  manifest  from  the  statutory  scheme.   The  same  lack  of 
discretion,  however,  does  not  exist  in  the  District  Court, 
for  under  section  10(1),  upon  the  filing  of  a  petition  by 
the  Regional  Director, 

"the  district  court  shall  have  jurisdiction  to  grant 
such  injunctive  relief  ...  as  j^  deems  just  and 
proper  ..."  (emphasis  added) . 

The  "it,"  of  course,  refers  to  the  District 
Court,  and  "the  courts  have  uniformly  held  that  the  granting 
of  temporary  relief  is  discretionary,  although  petitioning 
for  it  is  not,"   Comment,  111  U.  Pa.  L.  Rev.  460,  465  (1963) 

In  a  somewhat  analogous  situation,  presented 
in  Frito  Co.  v.  NLRB,  330  F.2d  458  (9th  Cir.  1964),  this 
Court  commented  upon  the  dichotomy  of  functions  under  the 
Labor  Act,  of  some  of  the  various  agencies  and  tribunals. 
Charges  were  filed  in  Frito  against  a  number  of  the  Clerks' 
Unions  which  are  involved  in  the  present  proceeding,  330  F.2c. 
at  459  n.2,  alleging  that  the  contract  between  the  Clerks 
and  the  Employers  was  violative  of  section  8(e)  in  that 
Article  I,  sections  B,  C(l),  (2)  and  (3)  was  designed  to 
cause  the  Employers  to  cease  doing  business  with  the  driver- 
salesmen  of  market  suppliers,  330  F.2d  at  459-60.   The 
Board's  General  Counsel  issued  a  complaint  in  which  he 
alleged  that  the  violation  of  section  8(e)  was  accomplished 
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pursuant  only  to  sections  C(l)  and  (3).   At  the  trial  before 
the  Board,  the  charging  party  offered  evidence  to  the  effect 
that  the  Act  had  been  violated  through  the  enforcement  of 
some  additional  sections,  sections  B  and  C(2),  as  well  as 
the  Sections  enumerated  by  the  General  Counsel.   Both  the 
Trial  Examiner  and  the  Board,  however,  found  no  violation  of 
the  Act  on  the  basis  of  the  contract  sections  that  were 
attacked  by  the  General  Counsel,  and  both  refused  to  rule 
on  those  contract  clauses  concerning  which  evidence  was 
introduced  by  the  charging  party  but  which  sections  were  not 
alleged  to  be  unlawful  in  the  General  Counsel's  complaint, 
330  F.2d  at  461. 

This  Court  held  in  Frito  that  the  Board  had 
an  obligation  to  examine  and  rule  upon  those  sections  of 
the  contract  concerning  which  evidence  was  introduced  by 
the  charging  party  without  objection,  and  the  Court's 
reasoning  was  contained  in  the  following  quotation: 

"It  is  now  well  settled  that  the  General 
Counsel's  decision  to  investigate  a  charge  or  issue 
a  complaint  is  unreviewable  by  the  Board.   However, 
once  the  decision  has  been  made  to  issue  a  complaint 
and  to  prosecute  it,  the  General  Counsel  has  embarked 
upon  the  judicial  process  which  is  reserved  to  the 
Board."   330  F.2d  at  463-64. 

Just  as  the  General  Counsel,  once  he  made  a 
decision  to  issue  a  complaint  has  "embarked  upon  the  judicial 
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process"  and  may  not  thereafter  direct  the  Board  in  its 
conduct  of  the  litigation,  so  too  when  the  Regional  Director 
has  filed  a  petition  for  injunctive  relief — he  too  has  then 
"embarked  upon  the  judicial  process, "  and  the  relief,  if 
any,  that  shall  be  granted  is  in  the  control  of  the  courts. 
The  Regional  Director's  function  is  discharged  when  he  makes 
a  finding  that  there  is  reasonable  cause  to  petition  for 
injunctive  relief. 

C.   A  District  Court's  Refusal  to  Accept  a  Stipulation 

Rather  Than  Rule  on  the  Regional  Director's  Petition, 
is  Within  the  Court's  Discretion. 

Once  issue  has  been  joined  in  the  federal 
courts,  the  parties  are  no  longer  at  liberty  to  dispose  of 
their  case  without  leave  of  court,  cf .  Fed.  R.  Civ.  P. 
41(a)(2);  Rollison  v.  Washington  Nat.  Ins.  Co.,  176  F.2d  364, 
367  (4th  Cir.  1949),  and  such  leave  may,  in  the  discretion 
of  the  court,  be  denied  or  granted,  see  Diamond  v.  United 
States,  267  F.2d  23,  25  (5th  Cir.  1959). 

A  case  filed  by  the  Board  stands  in  no 
different  posture  in  this  regard,  especially  where  Congress 
has  directed  that  the  Regional  Director  file  the  suit  and 
that  the  District  Court  act  on  it.   Indeed,  it  may  well  be 
nonfeasance  on  the  part  of  the  Regional  Director  should  he 
fail,  as  required  by  section  10(1),  to  "petition  .  .  .  for 
appropriate  injunctive  relief  pending  the  final  adjudication 
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of  the  Board"  (emphasis  added) . 

While  we  can  agree  with  the  statement  in  the 
Board's  brief  that  it  is  for  the  Regional  Director  and  not 
the  Court  "to  determine  initially  whether  there  is  reasonable 
cause  to  believe  the  Act  is  being  violated,"  at  17,  it  does 
not  follow  that  once  such  a  determination  has  been  made  by 
the  Regional  Director  he  may,  in  the  case  of  a  violation 
enjoinable  uader  section  10(1)  rather  than  10(j),  refuse  to 
seek  injunctive  relief.  Cf .  Frito  Co.  v.  NLRB,  330  F.2d 
458  (9th  Cir.  1964).  The  Board's  argument  that  the  District 
Court  is  required  to  accept  a  stipulation  may  have  some  merit 
were  this  a  proceeding  pursuant  to  section  10(j),  for  sub- 
sumed within  the  Regional  Director's  "power"  under  10 (j)  to 
seek  relief,  is  the  power  to  change  his  mind  and  eschew  this 
course  of  action. 

If,  however,  under  the  non-discretionary  terms 
of  section  10(1),  relief  was  requested  by  the  Regional 
Director  in  order  merely  to  comply  with  the  requirements  of 
the  Act,  only  to  have  the  request  immediately  withdrawn,  this 
would  be  a  clear  circumvention  of  the  Congressional  dictate. 
In  short,  the  Regional  Director  is  not  at  liberty  to  determirjie 
for  himself  when  he  shall  comply  with  the  mandatory  pro- 
visions of  section  10(1)  and  when  he  shall  not. 

The  Court's  refusal  to  accept  a  stipulation 
is  justified  by  the  terms  of  section  10(1).  The  Regional 
Director's  proffer  of  such  a  stipulation,  on  the  other  hand, 
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appears  to  be  in  derogation  of  that  section. 

It  is  argued  that  appended  to  the  stipulation 
was  a  form  of  restraining  order  which  could  be  entered 
without  notice  should  the  Regional  Director  become  convinced 
that  the  Clerks  and  the  Employers  intended  to  continue 
violating  the  Act  [Brief  for  Appellant  Retail  Clerks  Locals 
770,  et  al.,  at  22-23].   This  argument  lacks  merit  even 
apart  from  the  question  of  whether  the  act  of  arbitrating 
was  itself  a  violation  of  section  8(e). 

Section  10(1)  states  that  whenever  it  is 
charged  that  any  person  has  engaged  in  an  unfair  labor 
practice  within  the  meaning  of  section  8(e)  and  certain 
other  sections,  "the  preliminary  investigation  of  such 
charge  shall  be  made  forthwith  and  given  priority  over  all 
other  cases  except  cases  of  like  character."   And  if  the 
charge  is  believed  to  be  true,  injunctive  relief  must  then 
be  immediately  sought.   Congress  has,  in  other  words, 
decreed  that  there  shall  be  neither  delay  nor  discretion  on 
the  part  of  the  Regional  Director.   It  has  made  a  legislative 
determination  that  injunctive  relief  shall  immediately  be 
sought,  see  Schauffler  v.  Local  1291,  Int ' 1  Longshoremen's 
Ass'n,  292  F.2d  182,  187  (3d  Cir.  1961)  ("The  Section  10  (1_) 
procedure  reflects  the  congressional  determination  that 
certain  unfair  labor  practices  are  so  disruptive  that  where 
there  is  reasonable  cause  to  believe  that  they  are  being 
engaged  in  their  continuance  during  the  pendency  of  charges 
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before  the  Board  should  not  be   permitted."),  and  the 
question  of  whether  such  relief  should  "properly"  issue  is 
to  be  left  to  the  District  Courts. 

There  is  simply  no  room  within  the  statutory 
mandate,  therefore,  to  argue  that  the  Regional  Director  may 
have  reasonable  cause  to  believe  a  charged  violation  of 
section  8(e)  is  true,  and  at  the  same  time  may  refuse  to 
seek  an  injunction.   If  this  is  what  the  parties  are  arguing, 
it  is  plainly  contrary  to  the  statutory  scheme. 

D.   A  Charging  Party  May  Properly  Call  Matters  to  a  District 
Court's  Attention  Under  Section  10(1),  and  the  District 
Court  May  Properly  Rule  Upon  Those  Matters. 

By  stating  that  the  Charging  Parties  caused 
the  Court  to  violate  the  Norris-LaGuardia  Act,  the  appellants 
seek  to  make  an  issue  out  of  what  in  fact  is  a  red  herring. 

We  agree  with  the  position  that  neither  a 
charging  party  nor  any  other  person  (other  than  the  Board) , 
may  sue  for  an  injunction  to  prevent  conduct  which  is 
arguably  an  unfair  labor  practice,  see  San  Diego  Bldg.  Trades 


Council  V.  Garmon,  359  U.S.  236  (1959);  nor  does  a  charging 
party  or  any  other  person  have  a  right  to  intervene  in  a 
suit  filed  by  the  Board  under  section  10(1).   The  latter 
proposition  follows  from  the  fact  that  Congress  has 
specifically  delimited,  in  the  second  proviso  to  section 
10(1),  the  status  of  a  charging  party  as  follows: 
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"Upon  the  filing  of  any  such  petition  [for  injunctive 
relief  under  section  10(1)]  the  courts  shall  cause 
notice  thereof  to  be  served  upon  any  person  involved 
in  the  charge  and  such  person,  including  the  charging 


party,  shall  be  given  an  opportunity  to  appear  by 
counsel  and  present  any  relevent  testimony"  (emphasis 
added) . 

We  also  agree  with  the  proposition  that  a 
charging  party  has  no  standing  to  seek  a  contempt  citation 
against  one  who  violates  a  section  10(1)  injunction. 

But  having  conceded  all  this,  in  light  of 
the  statutory  status  given  the  charging  party  it  does  not 
follow  that  the  charging  party  must  remain  silent,  or  that 
any  testimony  introduced  or  arguments  made  may  not  be 
listened  to  or  acted  upon.   The  case  of  Phillips  v.  UMW. 
Dist.  19,  218  F.  Supp.  103  (E.D.  Tenn.  1963)  ,  upon  which  eacji 
of  the  appellants  rely  in  their  briefs,  involved  a  motion 
by  a  charging  party  to  intervene  and  to  have  the  respondent 
held  in  contempt.   In  denying  these  motions,  the  court  said: 
"The  denial  of  the  right  to  intervene  does  not 
however  mean  that  the  charging  party  is  wholly  with- 
out right  to  be  heard  or  that  the  Court  will  ipso 
facto  disregard  any  and  all  legal  contentions  ad- 
vanced by  the  charging  party  in  this  proceeding." 
218  F.  Supp.  at  106. 

The  court  then  proceed  to  take  up  each  of 
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the  charging  party's  legal  contentions  and  dispose  of  them 
on  the  merits,  thereby  sustantiating  its  statement  that  it 
would  not  refuse  to  consider  matters  merely  because  they  had 
been  advanced  by  the  charging  party  rather  than  by  the  Board. 

And  the  case  of  McLeod  v.  Business  Mach. 
Mechanics,  300  F.2d  237  (2d  Cir.  1962)  does  not  detract 
from  the  proposition  that  within  the  limits  of  the  petition 
filed  by  the  Regional  Director  (or  within  the  limits  of  the 
evidence  presented  to  the  District  Court  without  objection, 
cf.  Frito  Co.  V.  NLRB,  330  F.2d  458,  464-65  [9th  Cir.  1964]), 
the  charging  party  may  present  views  to  the  District  Court 
which  may  be  accepted  by  the  court  even  though  these  views 
were  not  urged  by  the  Regional  Director.   In  McLeod  v. 
Business  Mach.  Mechanics,  supra,  the  charging  party  sought 
on  appeal  to  broaden  the  issues  beyond  the  points  upon 
which  the  Regional  Director  relied  in  his  petition  and 
argument,  300  F.2d  at  242,  and  the  court  held  that  it  was 
without  jurisdiction  to  consider  the  expanded  issues,  300 
F.2d  at  242-43. 

To  the  extent  that  a  District  Court  enjoins 
acts  other  than  those  which  were  petitioned  against  or 
which  were  shown  by  unobjected-to  evidence  to  be  of  a  similai 
nature,  the  Business  Mach.  Mechanics  case  may  have  relevance; 
however,  as  shall  be  shown,  the  order  in  the  present  pro- 
ceeding did  not  go  beyond  these  limits  and  it  was,  therefore, 
within  the  District  Court's  power. 
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II. 

UNDER  THE  FACTS  OF  THIS  CASE,  THERE 
WAS  "REASONABLE  CAUSE"  TO  BELIEVE  THAT  THE 
CLERKS'  CONDUCT  VIOLATED  SECTION  8(e), 
AND  THE  DISTRICT  COURT'S  ORDER  WAS 
"JUST  AND  PROPER." 

In  order  to  sustain  an  injunctive  order  under 
section  10(1),  it  is  necessary  that  the  Regional  Director 
have  "reasonable  cause"  to  believe  a  charged  violation  of 

section  8(e)  is  true;  and  the  order  issued  by  the  District 

1/' 
Court  must  be  "just  and  proper." 

A.   The  Regional  Director  Had  "Reasonable  Cause"  to  Believe 
the  Charged  Violation  of  Section  8(e)  Was  True. 

The  petition  filed  by  the  Regional  Director 
was  verified.   In  the  petition  it  was  alleged  that  a  prior 
proceeding  under  section  10(1)  had  been  instituted  against 


_5/   The  suggestion  in  the  brief  of  Clerks  Locals  324,  et  al . , 
at  14,  that  this  matter  may  be  moot  because  there  was  present 
a  different  request  for  arbitration  than  the  one  which 
initiated  the  Regional  Director's  petition,  is  answered  by 
Division  1287,  Amalgamated  Street  Employees  v.  Missouri,  374 
U.S.  74,  77-78,  10  L.Ed. 2d  763,  765-66  (1963),  and  by  the 
fact  that  both  arbitration  demands  were  essentially  the  same 
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the  Clerks  [T.R.  15,  55] ,  and  had  been  dismissed  upon  the 
Clerks'  stipulation  to  refrain  from  "maintaining,  giving 
effect  to  or  enforcing  Article  I"  of  their  collective 
bargaining  agreement  with  the  Employers,  so  far  as  it  re- 
quired the  Employers  to  cease  doing  business  with  other 
persons  [T.R.  45,  112(a)]. 

In  violation  of  their  stipulation,  the  Clerks 
demanded  arbitration  of  the  portion  of  Article  I  that  was 
in  dispute  [T.R.  16,  58].   The  arbitration  demand  was 
addressed  to  the  question  of  whether  as  a  result  of  the  Clerks' 
inability  to  enforce  Article  I,  there  had  been  a  failure  of 
consideration  sufficient  to  require  a  renegotiation  of  the 
collective  bargaining  agreement,  and  whether  the  Clerks  were 
free  to  strike  the  Employers  because  of  the  parties'  in- 
ability to  put  Article  I  into  effect  (the  latter  point  being 
underlined  by  the  Clerks  in  their  letter  to  the  Employers 
in  order  that  the  significance  of  the  strike  threat  not 
escape  the  Employers'  attention)  [T.R.  55-57]. 

Having  alleged  these  facts,  the  Regional 
Director  next  alleged  that  "by  the  acts  and  conduct"  of 
demanding  arbitration  of  those  issues,  "respondent  Local 
770  [of  the  Clerks]  has  entered  into,  invoked  and  given 
effect  to  a  contract  or  agreement"  which  violates  section 
8(e)  [T.R.  15-17,  1[9]  . 

Prior  to  the  hearing  in  the  District  Court  on 
the  proposed  stipulation  to  refrain  from  engaging  in  unfair 
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labor  practices  in  the  present  case,  the  Charging  Parties 
filed  a  written  memorandum.   They  pointed  out  in  this 
memorandum  that  the  Regional  Director  had  presented  no 
affidavits  or  other  evidence  in  support  of  his  request  to 
permit  arbitration  to  proceed,  "to  show  how  conduct  which 
is  alleged  in  [the]  Petition  to  be  a  violation  of  the  Act 
.  .  .  is  now  not  regarded  as  wrongful"  [T.R.  134] .   At  the 
hearing  on  May  10,  1965/  it  was  again  pointed  out  that  the 
petition  alleged  that  proceeding  to  arbitration  was  a 
violation  of  the  Act  [May  10  Trans,  at  17^  lines  15-18], 
and  that  the  Regional  Director  had  presented  no  evidence 
to  the  contrary  [id. ,  at  33,  lines  7-18] .   And  in  the 
District  Court's  memorandum  opinion,  filed  on  May  27,  the 
Court  told  the  Regional  Director: 

"That  effort  at  arbitration  is  alleged  in  the 
Petition  to  be  a  violation  of  the  Act,  and  is 
specifically  asked  to  be  enjoined  by  Paragraph  1(a) 
of  the  prayer  of  the  complaint  in  this  court" 
[T.R.  168,  lines  20-23] . 

In  the  face  of  these  many  statements  by  the 
Court  and  the  Charging  Parties  that  it  was  the  Regional 
Director ' s  own  sworn  petition  which  was  being  relied  upon 
for  the  proposition  that  permitting  arbitration  to  proceed 
would  violate  the  Act,  and  notwithstanding  that  following 
these  events  a  motion  for  reconsideration  was  filed  by  the 
Regional  Director  [T.R.  172] ,  no  effort  was  made  to  amend 
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the  petition;  no  effort  was  made  to  introduce  any  evidence 
or  show  any  facts  to  controvert  the  sworn  statements  in  the 
petition;  and  more,  the  Regional  Director  at  no  time  repre- 
sented to  the  Court  that  such  conduct  would  not  violate  the 
Act,  but  only  that  he  had  been  given  assurances  that  any 
arbitration  award  would  not  be  put  into  effect  until  it  had 
first  been  approved  by  him. 

This  constituted  on  the  part  of  the  Regional 
Director  an  admission  that  arbitration  of  the  attacked 
clauses  would  violate  the  Act.   The  Regional  Director  chose 
to  rest  his  case  on  the  legal  principal  that  the  District 

Court  was  required,  as  a  matter  of  law,  to  accept  the 

6/ 
proffered  stxpulation,  and  when  this  position  was  ruled 

upon  adversely  to  the  Regional  Director  he  informed  the  Court 
that  "the  petition  and  the  documents  attached  to  the  plead- 
ings give  reasonable  cause  for  the  Regional  Director  to 
believe  that  there  has  been  a  violation  of  the  Act"  [June  14 
Trans,  at  50,  lines  7-11]. 


§_/     When  the  Court  denied  the  Regional  Director's  motion  for 
reconsideration,  a  motion  was  made  by  the  Regional  Director 
to  certify  the  matter  to  the  Court  of  Appeals  on  the  legal 
issue  of  the  refusal  to  approve  the  stipulation  [May  14  Trans; 
at  5,  line  18  to  p.  7,  line  8],  at  which  time  the  Court  agairi 
pointed  out  that  the  petition  itself  alleged  that  the  Clerks' 
conduct  violated  the  Act  [id. ,  at  7,  lines  9-17] . 
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Apart  from  his  legal  position,  therefore,  that 
the  stipulation  should  be  approved  and  that  it  was  error  not 
to  do  so,  the  Regional  Director  acknowledged  that  he  had 
reasonable  cause  to  believe  that  the  charge  alleging  a 
violation  of  section  8(e)  was  true,  that  proceeding  to 
arbitration  would  violate  the  Act,  and  that  the  arbitration 
should  be  enjoined. 

Tne  Clerks  similarly  chose  to  rest  their  case 
without  putting  on  any  evidence.   Their  position  must  now 
be  that  as  a  matter  of  law  the  Regional  Director  did  not 
have  reasonable  cause  to  believe  that  demanding  and  engaging 
in  arbitration  with  respect  to  clauses  that  are  violative 
of  section  8(e),  is  itself  a  violation  of  section  8(e).   Thi^ 
position  is  amply  refuted  in  the  points  and  authorities 
filed  by  the  Regional  Director  in  support  of  his  application 
for  an  injunction  [see  T.R.  87-104]  .   Some  of  the  cases  cite<^ 
by  the  Regional  Director  are  the  following:   Hillbro  News- 
paper Printing  Co.,  135  N.L.R.B.  1132,  enforced,  Los  Angeles 


Mailers  Union  V.  NLRB,  311  F.2d  121  (D.C.  Cir.  1962)  (re- 
affirming hot  cargo  clause  is  "entering  into"  it) ;  Kennedy 
v.  Service  Employees  Union,  Civil  No.  63-490-JWC  (S.D.  Cal. 
1963)  (arbitrating  is  equivalent  to  giving  effect  to  unlaw- 
ful clause) ;  McLeod  v.  American  Fed'n  of  Television  Artists, 
234  F.  Supp.  832  (S.D.N.Y.  1954)  (ibid.) .   We  urge  this 
Court  to  read  the  Regional  Director's  excellent  points  and 
authorities  on  this  issue  for  a  dispositive  argument, 
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complete  with  quotations  from  the  Act's  legislative  history, 

that  demanding  arbitration  of  the  attacked  clauses 

(especially,  as  here,  under  strike  threats) , 

is  a  violation 

of  section  8(e)  of  the  Act. 

B.   The  District  Court's  Order  Was  "Just  and 

Proper. " 

Under  section  10(1),  the  District  Court  is 

given  jurisdiction  to  issue  such  order  as  is 

"just  and 

proper."   The  order  in  this  case  was  such  an 

order . 

The  District  Court  was  aware  when  it  issued 

its  order  that  the  Clerks  had  once  before  promised  to  refrain 

from  engaging  in  unfair  labor  practices,  but 

that  they  had 

violated  this  pledge.   Although  the  Regional 

Director  was 

willing  to  take  the  Clerks'  word  a  second  time,  the  fact 

of  the  Clerks'  duplicity  was  before  the  Court 

.  and  obviously 

convinced  it  that  if  given  the  opportunity,  the  Clerks  would 

again  violate  a  stipulation.   Having  arrived 

at  such  a 

conclusion,  the  Court  was  free  to  exercise  the  powers 

supplied  to  it  by  section  10(1)  and  issue  an 

injunction 

////■/////////// 

/////////// 

//////// 

/////// 

///// 

/// 

// 

-31- 

2/ 
rather  than  approve  a  stipulation. 

The  Clerks'  demand  for  arbitration  of  the 
attacked  clauses  caused  the  Regional  Director  in  his  petitioik 
to  claim  a  violation  of  the  previous  settlement  agreement. 
The  arbitration  that  was  demanded  was  over  grievances  claimed 
to  have  arisen  as  a  result  of  the  unenforceability  of  the 
attacked  clauses. 

In  other  words,  for  not  giving  effect  to  the 
attacked  clauses,  and  not  refusing  to  deal  with  persons  who 
were  non-signatories  to  a  Clerks ' agreement ,  the  price  to  be 
paid  by  the  Employers  was  that  they  were  to  be  subjected  to 
an  arbitration  proceeding  designed  to  void  the  entire  con- 
tract and  to  release  the  Clerks'  from  their  no-strike  pledge. 


This  Court,  in  NLRB  v.  Amalgamated  Litho- 
graphers, 309  F.2d  31  (9th  Cir .  1963),  held  similar  tactics 
to  be  violative  of  the  Act.   The  lithographers  in  that  case 
had  a  "trade  shop"  clause  which  was  found  to  violate  section 
8(e),  and  although  the  employers  were  not  required  to  live 
up  to  this  clause,  if  they  did  not  do  so  the  lithographers 


Ij  There  are  some  matters,  such  as  judging  the  veracity  of 
witnesses,  which  do  not  require  the  Board's  "expertise"  and 
which  courts  are  at  least  as  capable  of  ruling  on.   Cf .  NLRB 


V.  Int'l  Union  of  Operating  Enq'rs,  Local  12,  323  F.2d  545, 
548  (9th  Cir.  1963)  (legal  effect  of  contract  is  a  matter  of 
law,  and  court  not  bound  by  Board's  construction). 
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were  free  to  open  the  contract.   Concluding  that  under  this 
provision  "the  employer  agrees  that  he  will  deal  with  non- 
union employers  only  at  the  risk  of  giving  up  all  of  his 
benefits  under  his  contract,"  309  F.2d  at  36,  the  Court 
found  this  tactic  to  be  unlawful.   The  Board  too  has  dealt 
with  such  subterfuges  and  has  uniformly  condemned  them. 
See,  e.g.,  Arthur  J.  Galligan,  148  N.L.R.B.  No.  31,  56 
L.R.R.M.  1471,  1472,  1964  CCH  NLRB  1[13,334  at  pp.  21,295-96 
(1964)  (imposition  of  financial  penalty  on  employer  who 
purchases  coal  from  non-union  company) .   And  in  Brown 
Transport  Corp.,  140  N.L.R.B.  1436  (1963),  set  aside  on 
other  grounds  334  F.2d  539,  548-49  (D.C.  Cir .  1964),  the 
Board  said  of  a  "hazardous  work  clause"  which  permitted  the 
contract  to  be  reopened  for  additional  benefits  if  the 
employees  were  required  to  handle  "hot  cargo, " 

"It  is  a  method  for  making  it  difficult  and  expensive^ 
and  unlikely  for  an  employer  signatory  to  the  agree- 
ment to  insist  that  his  employees  handle  'hot  cargo' 
goods  or  equipment."   140  N.L.R.B.  at  1439. 

Both  the  Board  and  the  Courts  have  seen 
through  such  devices.   By  demanding  of  the  Employers  an 
arbitration  in  which  the  Employers  can  gain  nothing,  but 
risk  losing  their  entire  contract  and  being  subjected  to 
a  strike,  the  Clerks  have  advised  the  Employers  that  the 
only  real  alternative  is  to  "voluntarily"  give  effect  to  the 
////////////// 

-33- 


8/ 
unlawful  clauses.     It  is  this  conduct  of  which  the 

District  Court  was  aware  and  which  it  enjoined  when  it 

ordered  the  Clerks  to  refrain  from  arbitrating  any  matters 

in  connection  with  the  contested  clauses. 

That  the  seven  points  which  the  Clerks  seek 
to  arbitrate  are  but  a  ruse  is  evidenced  by  the  uncontra- 
dicted evidence  supplied  by  the  head  of  one  of  the  Clerks' 
unions.   DeSilva,  in  his  newspaper  article,  stated  that 
any  time  the  Employers  wished  to  avoid  the  trouble  and 
expense  of  arbitration/  they  could  do  so  simply  by 
"voluntarily"  living  up  to  the  illegal  clauses,  see  pp.  5-7, 
supra.   These  points  were,  in  other  words,  "a  strategem  to 
enforce  or  maintain  contractual  provisions  in  a  manner 
which  makes  the  provisions  unlawful  under  the  Act"  [Brief 
for  Board  at  18]  .   See  McLeod  v.  American  Fed'n  of  Televisioii 


Artists,  234  F.  Supp.  832  (S.D.N.Y.  1964),  in  which  an 
arbitration  proceeding  was  enjoined  at  the  insistance  of  the 


8/   There  is,  of  course,  no  unlawful  conduct  under  the  Act 
when,  absent  an  agreement  either  "express  or  implied,"  §8(e) 
one  employer  ceases  dealing  with  another  employer  at  the 
urging  of  a  union,  see  Local  20,  Teamsters  v.  Morton,  377 
U.S.  252,  259,  12  L.Ed. 2d  280,  286  (1964).   It  is  only  when 
there  is  an  agreement  between  the  union  and  employer  to  that 
effect,  or  when  the  "urging"  becomes  a  form  of  pressure, 
that  the  conduct  is  unlawful. 
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.  9/ 

Board. 

This  evidence  was  before  the  District  Court, 
as  was  the  evidence  that  the  Employers  agreed  to  arbitrate 
only  under  a  strike  threat.   The  bona  fides  of  the  Clerks' 
arbitration  demands  were  clearly  in  issue  and  the  Court 
ruled,  on  the  basis  of  the  evidence  before  it,  that  the 
arbitration  was  but  a  sham  which  in  truth  was  intended  to 
compel  compliance  with  the  unlawful  clauses.   For  this 
reason,  the  Court  enjoined  any  arbitral  proceedings  arising 
out  of  these  clauses. 

Parenthetically,  the  original  injunction  order 
drawn  up  by  the  Board  and  approved  as  to  form  by  the  Clerks- 
enjoined  in  paragraph  (c)  the  carrying  on  of  any  arbitration 
under  all  of  Article  I  of  the  Clerks'  agreement  [T.R,  204]  . 
Objections  to  the  breadth  of  the  proposed  order  were  filed 
by  the  Charging  Parties  [T.R.  195],  and  in  the  Court's 
nunc  pro  tunc  order  paragraph  (c)  was  limited  so  that 


9_/     Inasmuch  as  the  arbitration  itself  constitutes  an  unfair 
labor  practice  and  a  violation  of  the  Act,  see  McLeod  v. 
American  Fed'n  of  Television  Artists,  234  F.  Supp.  832 
(S.D.N.Y.  1963)  ,  the  Clerks'  (Local  770,  et  al.)  citation 
of  Supreme  Court  cases  which  favor  arbitration  of  issues 
that  may  be  unfair  labor  practices,  is  inapposite  to  the 
question  of  whether  the  arbitration  in  this  case  should  be 
permitted  to  proceed. 
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arbitrations  could  take  place  with  respect  to  sections  of 
Article  I  other  than  those  in  dispute  [T.R.  199] .   The 
Board's  brief  incorrectly  chronologizes  these  events,  and 
it  appears  that  the  writers  thought  there  was  first  a 
limited  order  issued  but  that  "at  the  request  of  the  charging 
parties  and  over  the  Board's  objection,  the  court  amended 
the  order  nunc  pro  tunc  to  add  paragraph  (c)  thereof  which 
was  not  so  limited"  [Brief  for  Board  at  18-19] .   Presumably, 
now  that  the  Board  is  apprised  of  which  order  is  in  effect, 
its  objection  to  the  present  order's  breadth  will  be  with- 
drawn since  its  brief  appears  to  say  it  was  satisfied  with 
the  "original"  order  [id. ,  at  18] .    Moreover,  the  present 
injunction  is  quite  like  the  one  prayed  for  in  the  petition 
[T.R.  17-18,  1[i(a)]. 

CONCLUSION 

The  Charging  Parties  have,  by  statute,  been 
givensuf f icient  status  in  a  section  10(1)  proceeding  to 
permit  them  to  present  facts  and  law  to  the  District  Court. 
The  Charging  Parties  did  not  initiate  any  proceedings  but 
were  merely  present  to  protect  the  interest  that  Congress 
gave  to  them.   In  protecting  this  interest,  they  were  able 
to  bring  to  the  Court's  attention  certain  matters  which 
supported  the  position  originally  taken  by  the  Regional 
Driector,  which  did  not  go  beyond  the  issues  framed  by  the 
Regional  Director's  petition,  and  which  were  of  sufficient 
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moment  to  convince  the  Court  that  the  Regional  Director ' s 
prayer  should  be  satisfied. 

For  this,  the  Charging  Parties  are  described 
as  having  caused  the  Court  to  violate  the  Norris-LaGuardia 
Act.   The  same,  however,  could  be  said  any  time  a  charging 
party  presents  evidence  upon  which  the  District  Court  decide^ 
to  act.   Presumably,  in  giving  charging  parties  status. 
Congress  had  in  mind  some  reason  other  than  merely  to  permit 
charging  parties  to  parrot  the  Regional  Director,  else  this 
would  have  been  a  useless  act.   The  present  case  demonstrate^ 
the  utility  of  permitting  charging  parties  a  voice. 

In  fulfilling  the  function  prescribed  for 
them  by  Congress,  the  Charging  Parties  were  able  to  present 
to  the  District  Court  evidence  demonstrating  that  the  Clerks 
had  previously  been  unfaithful  to  their  promise,  and  that  th^ 
proposed  arbitration  was  merely  one  more  in  a  series  of 
tactical  moves  to  secure  "voluntary"  compliance  by  the 
Employers  with  illegal  contract  clauses.   Therefore,  in 
addition  to  the  arbitration  being  unlawful  per  se  as  an 
affirmation  of  illegal  clauses,  the  Court  was  convinced  that 
the  Clerks  had  an  unlawful  and  ulterior  motive  in  attempting 
to  compel  the  Employers  to  arbitrate. 

For  either  or  both  of  these  reasons,  the 
Court  was  correct  in  enjoining  the  arbitration,  and  the 
/////////// 
////////// 
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order    should  be    affirmed. 


Respectfully   siibkitted, 

BRUNDAGE  &  HACKLe) 
CHXIILES  K.  ^ACiaiEI 
JUDJU16    RfllCt 


juLitrs  RErcH 

At/tor/eys  for  Amicus  Curiae 
Jqii>C  Council  of  Teamsters  No.  42 
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APPENDIX 

This  appendix  lists  all  the  Acts  of  Congress 
which  we  have  been  able  to  find,  in  which  administrative 
agencies  are  authorized  to  seek  injunctive  relief  in  the 
district  courts. 

1.  Agricultural  Adjustment  Administration  Act,  7  U.S.C. 

§&08a(7)  (whenever  the  Secretary  [of  Agriculture] 
.  .  .  has  reason  to  believe  that  any  handler  has 
violated  .  .  .  any  order  .  .  .  the  Secretary  shall 
have  power  to  institute  an  investigation  .  .  .  for 
the  purpose  of  referring  the  matter  to  the  Attorney 
General  for  appropriate  action" ) (emphasis  added). 

2.  Atomic  Energy  Act,  42  U.S.C.  §2280  ('"[T]he  Attorney 

General  .  .  .  may  make  application  to  the  appro- 
priate court  ,  .  .") (emphasis  added). 

3.  Electric  Utility  Companies  Act,  16  U.S.C.  §825m(a) 

("[The  Federal  Power  Commission]  may  in  its  dis- 
cretion bring  an  action  in  the  proper  District 
Court  .  .  .") (emphasis  added). 

4.  Emergency  Price  Control  Act,  as  quoted  in  Hecht  v.  Bowlefe, 


321  U.S.  321,  321-22,  88  L.Ed.  754,  756  (1954) 
("[The  Administrator  of  the  Office  of  Price 
Administration]  may  make  application  to  the  appro- 
priate court  ,  .  .") (emphasis  added). 
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5.  Fair  Labor  Standards  Act,  29  U.S.C.  §216 (c)  ("[T]he 

Secretary  of  Labor  may  bring  an  action  in  any 
court  .  .  .") (emphasis  added). 

6.  Federal  Aviation  Program  Act,  49  U.S.C.  §1487(a)  ("[T]he 

[Civil  Aeronautics]  Board  or  Administrator  [of  the 
Federal  Aviation  Agency]  .  .  .  may  apply  to  the 
district  court  .  .  .") (emphasis  added). 

7.  Federal  Trade  Commission  Act,  15  U.S.C.  §53(a)  ("[T]he 

[Federal  Trade]  Commission  .  .  .  may  bring  suit  in 
a  district  court  .  .  .") (emphasis  added). 

8.  Holding  Company  Regulation  Act^  15  U.S.C.  §79r(f)  ("[The 

Securities  and  Exchange  Commission]  may  in  its  dis- 
cretion bring  an  action  in  the  proper  district 
court  .  .  .") (emphasis  added). 

9.  Interstate  Commerce  Act,  49  U.S.C.  §16,  par.  (12)  ("[T]h4 

Interstate  Commerce  Commission  or  any  party  injured 
.  .  .  or  the  United  States  .  .  .  may  apply  to  any 
district  court  .  .  .") (emphasis  added). 

10.  Interstate  Commerce  Act,  49  U.S.C.  §43  ("[A]  petition 

may  be  presented  [by  the  Interstate  Commerce 
Commission]  ...  to  the  district  court  .  .  .") 
(emphasis  added) . 

11.  Interstate  Commerce  Act,  49  U.S.C.  §322(b)  ("[T]he 

[Interstate  Commerce]  Commission  .  .  .  may  apply  to 
the  district  court  .  .  .") (emphasis  added). 
/////////// 
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12.   Interstate  Securities  Act,  15  U.S.C.  §78u(e)  ("[The 

Securities  and  Exchange  Commission]  may  in  its  dis- 


cretion bring  an  action  in  the  proper  district 
court  .  .  .")  (emphasis  added). 

13.  Investment  Advisers  Act,  15  U.S.C.  §806-9 (e)  ("[The 

Securities  and  Exchange  Commission]  may  in  its 
discretion  bring  an  action  in  the  proper  district 
court  .  .  .") (emphasis  added). 

14.  Investment  Companies  Act,  15  U.S.C.  §80a-41(e)  ("[The 

Securities  and  Exchange  Commission]  may  in  its 
discretion  bring  an  action  in  the  proper  district 
court  .  .  .") (emphasis  added). 

15.  Labor-Management  Relations  Act,  29  U.S.C.  §160(j)  ("The 

[National  Labor  Relations]  Board  shall  have  the 
power  ...   to  petition  any  United  States  district 
court  .  .  .") (emphasis  added) . 

16.  Labor-Management  Relations  Act,  29  U.S.C.  §178(a)  ("[T]h^ 

President  [of  the  United  States]  may  direct  the 
Attorney  General  to  petition  any  district  court 
.  .  .") (emphasis  added). 

17.  Securities  Act  of  1933,  15  U.S.C.  §77t(b)  ("[The 

Securities  and  Exchange  Commission]  may  in  its  dis- 


cretionj  bring  an  action  in  any  district  court 
.  .  .") (emphasis  added). 
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CERTIFICATE  OF  ATTORNEY 


I  certify  that,  in  connection  with  the  pre- 
paration of  this  Brief,  I  have  examined  Rules  18  and  19  of 
the  United  States  Code  of  Appeals  for  the  ^r^th  Circuit, 
and  that,  in  my  opinion,  the  foregoing,  Bri^f  \is  in  full 
compliance  with  those  Rules. 


S  REICi 
Attorney 
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AFFIDAVIT  OF  SERVICE 

STATE  OF  CALIFORNIA   ] 

]   ss. 
County  of  Los  Angeles] 

I,  PATRICIA  WIMBERLY,  being  first  duly  sworn, 
depose  and  say  as  follows: 

I  am  a  citizen  of  the  United  States  and  am 

employed  in  the  County  of  Los  Angeles,  State  of  California; 

I  am  over  the  age  of  eighteen  years  and  am  not  a  party  to 

this  action;  my  business  address  is  1621  West  Ninth  Street, 

Los  Angeles  90015,  in  said  County  and  State;  on  the  19th  day 

of  August,  1965,  I  served  the  within  BRIEF  FOR  AMICUS  CURIAE 

JOINT  COUNCIL  OF  TEAMSTERS  NO.  42,  on  the  Appellants, 

Appellee  and  Charging  Parties  in  this  action,  by  placing  a 

true  copy  thereof  in  an  envelope  addressed  to  their  attorneys 

of  record,  addressed  as  follows: 

Gilbert,  Nissen  &  Irvin 
William  B.  Irvin,  Esq. 
8907  Wilshire  Boulevard 
Beverly  Hills,  California   90211 
Attorneys  for  Retail  Clerks  Union,  Locals 
No.   324,  899,  1167,  1428  and  1442,  Appellants 

Milo  Price,  Attorney 
National  Labor  Relations  Board 
849  South  Broadway 
Los  Angeles,  California   90014 

Attorney  for  Ralph  E.  Kennedy,  Regional  Director 
for  National  Labor  Relations  Board,  Appellant 

Joseph  M.  McLaughlin,  Esq. 
Suite  923 

650  South  Spring  Street 
Los  Angeles,  California   90014 
Attorney  for  Food  Employers  Council,  Inc., 
Appellee 
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Arnold,  Smith  &  Schwartz 
George  L.  Arnold,  Esq. 
Kenneth  M.  Schwartz,  Esq. 
Robert  M.  Dohrmann,  Esq. 
6404  Wilshire  Boulevard 
Los  Angeles,  California   90048 

Attorneys  for  Retail  Clerk  Unions,  Locals  770, 
137,  905  and  1222,  Appellants 

Hill,  Farrer  &  Burrill 

Carl  M.  Gould,  Esq. 

M.  B.  JacXson,  Esq. 

411  West  Fifth  Street 

Los  Angeles,  California  90013 

Attorneys  for  American  Research  Institute,  United 
States  Ssrvateria  Corp.,  Wesco  Merchandise  Corp., 
Amici  Curiae 

and  by  then  sealing  said  envelope  and  depositing  the  same, 

with  postage  thereon  fully  prepaid,  in  the  mail  box  regularly 

maintained  by  the  Government  of  the  United  States  at  Ninth 

and  Beacon  Streets,  in  the  City  of  Los  Angeles,  State  of 

California. 

I  certify  under  penalty  of  perjury  that  the  foregoing 

is  true  and  correct. 


^;^.t<<^.^-^^ 


PATRICIA  WIMBERLY  , 


SUBSCRIBED  and  SWORN  to 
before  me  this   19th   day 
of  August,  1965. 


c.     -,.^        /- 


A  Notary   Publi^c    in   and 
for    said  Coiojfty  and  State 

DOrtOTHY  C.  HARMS 


v3:;oiHy  c.  harms 

lA.Y   riJiLIC   -   CAlii  urtNIA 


^iV  Crmm^ssior   E:  pi<-es  July  2,  1969  Pfirjcip  al  office  in 

LOJ    ANGELES    COUNTY 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


RETAIL  CLERKS  UNION,  LOCALS . 
770,  137,  905  and  1222, 

Appellants 

and 

RALPH  E.  KENNEDY,  Regional 
Director  of  the  Twenty-First  Region 
of  the  National  Labor  Relations 
Board,  etc., 

Appellant 

vs. 

FOOD  EMPLOYERS  COUNCIL.  INC., 

Appellee 


On  Appeal  From  The  United  States  District 

Court  For  The  Southern  District  Of  California, 
Central  Division 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


ARNOLD  ORDMAN, 

General  Counsel, 

_,  DOMINICK  L.  MANOLI, 

r"  J  L,  E  [^  Associate  General  Counsel, 

-JUL  2  2   1965  JULIUS  G.  SEROT, 

Assistant  General  Counsel, 


FRANK  H.  SCHM!D,  Clerk 


1-IARVIN  ROTH, 
FRANK  H.    ITKIN, 

Attorneys . 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


NO.  20201 

RETAIL  CLERKS  UNION,  LOCALS 
770,  137,  905  and  1222, 

Appellants 

and 

RALPH  E.  KENNEDY,  Regional 
Director  of  the  Twenty-First  Region 
of  the  National  Labor  Relations 
Board,  etc. , 

Appellant 

vs . 

FOOD  EMPLOYERS  COUNCIL,  INC., 

Appellee 


On  Appeal  From  The  United  States  District 

Court  For  The  Southern  District  Of  California  , 
Central  Division 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


STATEMENT  OF  THE  CASE 
A.   Introductory 
These  are  appeals  from  an  injunction  entered  by  the  United  States 
District  Court  for  the  Southern  District  of  California,  Central  Division,  in  a 
proceeding  instituted  by  petitioner-appellant,  Ralph  E,  Kennedy,  Regional 
Director  of  the  Twenty- First  Region  of  the  National  Labor  Relations  Board 
(herein  called  the  Board),  for  and  on  behalf  of  the  Board,  pursuant  to 


ction  10(1)  of  the  National  Labor  Relations  Act,  as  amended  (61  Stat  149- 

Stat.  544;  29  U.S.C,  160(1);  herein  called  "the  Act").   The  injunction, 
nominated  Order  Granting  Temporary  Injunction,  was  granted  on  June  24,  1965 
tered  on  June  25,  19  65,  and  amended  by  an  order  nunc  pro  tunc  on  June  25,  19  65. 

sum,  the  injunction  enjoined  various  unions,  respondents  in  the  court  below 
d,  like  the  Board,  appellants  here  and  various  named  employers  and  an  employer 
sociation,  designated  as  appellees  here,  from  maintaining  contract  provisions 
olative  of  Section  8(e)  of  the  Act  and  from  requiring,  or  submitting  to, 
bitration  certain  questions  bearing  upon  those  contract  provisions.  The 
junction,  granted  at  the  request  of  the  parties  who  had  filed  the  unfair 
bor  practice  charges,  was  entered  over  the  objections  of  the  Board  and  the 
ions  (1)  that  no  injunction  was  warranted  at  this  time  because  the  unions  had 


Section  10(1)  of  the  Act  provides,  in  pertinent  part,  as  follows: 

Whenever  it  is  charged  that  any  person  has  engaged  in  an  unfair 
labor  practice  within  the  meaning  of  paragraph  (4)(A)(B),  or  (C)  of 
section  8(b),  or  section  8(e)  or  section  8(b)(7),  the  preliminary  in- 
vestigation of  such  charge  shall  be  made  forthwith  and  given  priority 
over  all  other  cases  except  cases  of  like  character  in  the  office  where 
it  is  filed  or  to  which  it  is  referred,   if,  after  such  investigation, 
I   the  officer  or  regional  attorney  to  whom  the  matter  may  be  referred  has 
reasonable  cause  to  believe  such  charge  is  true  and  that  a  complaint 
should  issue,  he  shall,  on  behalf  of  the  Board,  petition  any  district 
court  of  the  United  States  (including  the  District  Court  of  the  United 
States  for  the  District  of  Columbia)  within  any  district  where  the 
unfair  labor  practice  in  question  has  occurred,  is  alleged  to  have 
occurred,  or  wherein  such  person  resides  or  transacts  business,  for 
appropriate  injunctive  relief  pending  the  final  adjudication  of  the 
Board  with  respect  to  such  matter.   Upon  the  filing  of  any  such 
petition  the  district  court  shall  have  jurisdiction  to  grant  such 
injunctive  relief  or  temporary  restraining  order  as  it  deems  just 
and  proper,  notwithstanding  any  other  provision  of  law  .  .  .   Upon 
filing  of  any  such  petition  the  courts  shall  cause  notice  thereof 
to  be  served  upon  any  person  involved  in  the  charge  and  such  person, 
including  the  charging  party,  shall  be  given  an  opportunity  to 
appear  by  counsel  and  present  any  relevant  testimony  .... 


tipulated  that  pending  scheduled  arbitration  proceedings,  and  thereafter 
ending  Board  disposition  of  the  unfair  labor  practice  charges  they  would  not 
aintain  or  give  effect  to  the  alleged  unlawful  provisions,  and  (2)  the 
njunction  was  too  broad  in  scope.   Notices  of  Appeal  therefrom  were  filed  on 
line  25,  1965  by  the  Board  (R.  221)  and  the  Unions  (R.  222-225)  o 
iirisdiction  of  this  Court  is  invoked  under  Sections  1291  and  1292  of  Title  28 
t   the  United  States  Code. 

Bo   The  Proceedings  Below 
On  May  7,  1964,  American  Research  Merchandising  Institute,  United 
tat.£s  Servateria  Corp.,  and  Wesco  Merchandise  Company  (herein  called  "the 

istitute",  "Servateria"  and  "Wesco",  respectively),  filed  with  the  Board's 

2/ 
ii?enty-First  Region  a  joint  charge  (R,  20-32),   alleging  that  appellants 

Jtall  Clerks  Unions,  Locals  Nos .  137,  324,  770,  899,  905,  1167,  1222,  1428 

id  1442  (herein  called  the  "Unions"),  had  engaged  in,  and  were  engaging  in, 

if air  labor  practices  proscribed  by  Section  8(e)  of  the  Act.   On  the  same 

ly,  the  Joint  Council  of  Teamsters  No.  42  (herein  called  the  "Teamsters") 

Lso  filed  with  the  Board's  Twenty-First  Region  a  charge  (R.  33-39)  alleging, 

iter  alia,  that  Food  Employers  Council,  Inc.  (herein  called  the  "Employers 


'  The  numbers  following  the  abbreviation"R"  refer  to  pages  of  the  tran- 
script of  record  on  appeal.  T^'^.   numbers  following  the  abbreviation  "Tr" 
refer  to  pages  of  the  reporter's  transcript  of  proceedings  held  in  the 
court  below  on  June  14,  1965. 
[      Section  8(e)  of  the  Act  provides  in  pertinent  part,  as  follows: 
"     Sec.  8.(e).   It  shall  be  an  unfair  labor  practice  for  any  labor 
organization  and  any  employer  to  enter  into  any  contract  or  agreement, 
express  or  implied,  whereby  such  employer  ceases  or  refrains  or  agrees 
to  cease  or  refrain  from  handling,  using,  selling,  transporting  or 
otherwise  dealing  in  any  of  the  products  of  any  other  employer,  or  to 
cease  doing  business  with  any  other  person,  and  any  contract  or 
agreement  entered  into  heretofore  or  hereafter  containing  such  an 
agreement  shall  be  to  such  extent  unenforcible  and  void  .  .  . 

P 


ouncil")  and  its  named  members  (herein  with  the  Employers  Council  collectively 
ef erred  to  as  the  "Employers"),  as  well  as  the  Unions,  had  engaged  in.  and 
ere  engaging  in,  similar  unfair  labor  practices  proscribed  by  Section  8(e)  of 

he  Act. 

Thereafter,  on  January  8,  1965,  the  Regional  Director,  acting  on 
ehalf  of  the  Board,  filed  in  the  court  below  the  petition  for  an  injunction, 
ursuant  to  Section  10(1)  of  the  Act,  seeking  to  restrain  the  Unionsand  the 
mployers  from  continuing  to  engage  in  the  conduct  complained  of  pending  final 
djudication  of  the  charges  by  the  Board  (R.  2-58),  The  petition  alleged,  in 
ubstance,  that  the  Director  had  reasonable  cause  to  believe  that  en  or  about 
pril  1,  1964,  the  Unions  and  Employers  had  entered  into  a  collective  bar- 
aining  agreement,  effective  from  that  date  until  March  31,  1969,  containing 
ertain  provisions  in  Article  I  thereof  which  were  violative  of  Section  8(e) 
f  the  Act  (R,  5-11,  13,  15-16),  and  that  these  provisions  had  been  continued 
a.   effect  and  were  being  maintained  (R.  15-16).  The  petition  showed  that  the 
aard  had  filed  an  earlier  petition  under  Section  10(1)  to  restrain  the  Unions 
ttd  Employers  from  maintaining,  giving  effect  to,  or  enforcing  Article  I  of 
tie  contract  "to  the  extent  found  unlawful"  but,  upon  a  court  approved  stip- 
Latlon  by  the  Unions  and  Employers  not  to  engage  in  such  conduct  pending 
aard  disposition  of  the  unfair  labor  practice  charges,  that  proceeding  had 
Lrst  been  continued  without  date  on  the  district  courtls  docket  and  then, 
a  December  3,  1964,  dismissed  without  prejudice  (R.  15-16).  The  petition 
tien  alleged  that  in  November,  1964,  one  of  the  Unions  had  filed  a  grievance 
ader  the  contract  which  contained  Article  I  demanding  implementation  and 
rbltratlon  of  portions  of  that  Article  alleged  in  the  Board's  petition  to  be 
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iolatlve  of  Section  8(e),    and  had  instituted  proceedings   in  the  California 
uperior  Court   to  compel  arbitration  (R.    15)."     The  petition  further  alleged 
hat  Local   770  was    continuing  actively  to  prosecute  the  state  court  action 
hat   thereby  and  by  tne   conduce  previously  alleged  Local  770  was   continuing  to 
ive  effect   to   the  unlawful   provisions   of  Article  I   (R.    15-16),    and  that  it 
ould  be  anticipated  that  unless   enjoined  the  Unions   and  Employers   would 
ontinue  to  give  effect  to  those  provisions   or  enter  into  similar  agreements 
R.    16).      The  petition  prayed  that  the  Unions   and  Employers   be  enjoined,   pending 
oard  determination  on  the  merits   of  the  charges,    from,    inter  alia,    "maintaining, 
iving  effect  to,    demanding  arbitration  of,    submitting  to  arbitration,   or  enforcln 
he  challenged  contract  provisions   insofar  as   they  were  violative  of  Section  8(e) 
f  the  Act,    or  agreeing  to  similar  provisions   (R.    17-18). 

Upon  the  petition,    the  court  below,    on  January   11,    1965,    entered  an 
rder  directing,    inter  alia,    that  the  Unions   and  Employer  file  answers   to  the 
etition  and  appear  thereafter  to  show  cause  why  the  requested  injunctive 
elief  should  not  be  granted  (R.   59-61). 

Thereafter,    the  various   parties   respondent  in  the  court  below  filed 

nswers   to  the  petition.      In  the  answer  filed  by  Local  770  and  several  of  the 

ther  Unions,    it  was   alleged  inter  alia,    that  on  April  6,    1965,    they  had  caused 

he  State  court  proceeding  to  compel  arbitration  to  be  dismissed;   that  they 

I 

seek  only  an  interpretation,    whether  by  arbitration,    court  proceeding  or 

oluntary  negotiations,    of  the  meaning  of  the  contract  and  what  are  respondents 

emaining  rights   resulting  from  the  unenforceability  of  the  provisions  alleged 

o  be  unlawful  by  the  Board";    and  that   "Whatever  ruch  Interpretation  or 


/     As    can  be  seen,    the  grievance  was   filed  and  the  state  court  proceedings 
were   instituted   after  the  stipulation  not  to  maintain  or  enforce  the 
illegal  provisions   had  been  executed  in  the  Board's   prior  district 
courc  proceedings   but  before  dismissal  of  those  proceedings. 


decision  might  be,    respondents  have  no  intention  to   .  use  ^.>iA  <   . 

•    •    uoe  baiQ   interpre- 

tation  or  decision  to  give  any  unlawful  effect  to  the  contract  .    .    ."  (r.   120) 
rhe  answer  prayed  that  "if  the  Court  does  grant  injunctive  relief,    it  should 
be  limited  to  giving  effect  to  Jthel  unlawful  provisions    ...   and  should  not 
prohibit   the   respondents   from  seeking,    whether  by  arbitration  or  otherwise,    an 
Lnterprecation  of  the  contract  which  will  not  give  effect  to  any  of  the  pro- 
visions  alleged  to  be  unlawful  by  the  National  Labor  Relations  Board"(R,    12I) 
As   the  record  indicates,    prior  to  the  hearing  on  the  petition,"  it 
ieveloped   that   there  were  differences   between  the  Unions   and  the  Employers  as 
:o  what  their  collective  bargaining  agreement  provided,    their  understanding  as 
:o  what  they  had  agreed  to  or  intended  to  agree  to  in  the  course  of  their 
>argaining  and  that  both  parties  had  submitted  these  and  other  questions  to 
in  arbitrator  (R.    187,   Tr.    30,    34,   41-42,   43-46). 

>/     The  hearing,    originally  scheduled  by  the  order  to  show  cause  for 
February  15,    1965,   was   thereafter  continued  and  not  held  until 
May  10,    1965. 

»/     The  Unions   and  Employers  had  agreed  to  arbitrate  the  following  seven 
points   (R,    188-189): 

(1)  Paragraph  seventeen  of  said  Memorandum  Agreement,   executed 
by  Mr.   Robert  K.   Fox  on  behalf  of  the  Food  Employers'  Council, 
Inc,    and  the  signatory  Unions,   wherein  it  is  stated  that  the 
agreement  would  become  effective  upon  ratification  by  all  parties. 
Conceding  that  ratification  took  place  prior  to  April  1,    1964,   the 
effective  date  of  the  agreement,    it  is  evident  by  the  Union's 
position  as  set  forth  in  Appendix  C  of  the  Union's  printed  copy 
of  the  agreement,    th^at  there  is  an  issue     as   to  whether  or  not  a 
meeting  of  the  minds  was   achieved  on  March  14,    1964,   or  whether  or 
not  the  efforts  of  the  parties  over  fifteen  months  of  negotiations 
have  been  nullified. 

(2)  The  issue  of  whether  or  not  there  has  been  a  failure  of  con- 
sideration,   nullifying  the  March  14,    1964  Memorandum  Agreement. 

(3)  As   a  result  of  charges   filed  with  the  National  Labor 
Relations  Board  by  the  Teamsters  Union  and  certain  suppliers. 
Article  I  has   never  become  operative  and  cannot  become  operative 
during  the  term,    or  a  substantial  part  of  the  term  of  our  contract, 
because  of  the  length  of  time  it  will  require  to  litigate  the 
Board   complaint   and  subsequent  appeals.      There  is  an  issue,    there- 
fore,   as    to  whether  or  not  the  employer  is   being  unjustly  enriched 

(continued; 
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As   a  result,    and  in  order  to  permit   the  parties   to  the  contract  to 
resolve  the  issues   between  them  pursuant   to  their  mutual  undertaking  to  arbl- 
:rate,    but   at  the  same  time  to  reserve  to  the  Board  its   function  of  determining 
:he   legality  under  Section  8(e)   of  any  agreement  between  them,    and  also  at  the 
>ame  time   to  prevent  them  from  giving  effect  to  any  provision  unlawful  under 
Section  8(e),    the  Board,    the  Unions   and  the  Employers   entered  into  a  stipulation 
:o  continue  the  district   court  proceedings   without  date,    subject  to  specific  under- 
:akings  by  the  Unions   and  safeguards   to  prevent  a  continuing  violation  of 
lection  8(e)    or  the  sanctioning  of  any  interpretation  by  the  arbitrator  which 
.n  the  opinion  of  Board  representatives   would  render  any  contractual  provisions 
riolative  of  the  Act.      Specifically,    for  purposes  of  the  proceedings  in  the 
iourt  below,    and  only  for  such  purposes,    on  May  10,    1965,    the  Board,    the  Unions 

|/   (continued) 

because  of  the  inoperativeness  of  Article  I,    in  that  the 
employer  has   been  able  to  take  advantage  of  the  (a)   broader 
box- boy  duties,    (b)   new  classifications  with  lower  rates   for 
non-food  items,    and  (c)    lower  apprentice  rates,   which  were  given 
to  the  employer  only  upon  the  understanding  of  both  parties   that 
Article  I  would  be  effective  and  wovild  confer  benefits  upon  the 
Union. 

(4)  The  issue  of  vjtiich  agreement  (that  printed  by  Robert  K.   Fox, 
or  that  printed  by  the  Union)   shall  be  applicable. 

(5)  Has   the  employer,    in  good  faith,    complied  with  the  provision 
in  the  March  14,    1964  agreement  that  it  will  jointly  defend  with 
the  Union  the  legality  of  Article  I? 


i 


(6)  The  issue  of  whether  or  not  in  effect  the  present  Board 
action  and  its  subsequent  inevitable  appeals  and  court  actions 
require  an  interpretation  that  "a  court  of  last  resort"  status 
has  been  achieved. 


I     (7)   Should  the  arbitrator  find  that  the  status  of  the  "court 
'     of  last  resort"  has  been  attained,  and  should  the  parties  fail 
to  resolve  their  differences  which  have  arisen  because  of  the 
interpretation  and  application  of  the  March  14,  1964  agreement, 
then  does  the  Union  have  the  right  to  take  economic  action? 
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and  the  Employers  executed  a  stipulation  to  be  submitted  to  the  court  below 
providing  in  pertinent  part  as   follows   (R.    160-167;  Tr.    10-12,    24,   46-47)- 

*    -k    * 

1,  Pending  the  final  disjgosition  of  the  matters   involved 
presently  pending  before  the /Board?   .    .    .    respondents,    and  each 
of   them,    WILL  REFRAIN  FROM: 

(a)  Maintaining,    giving  effect  to,   or  enforcing 
Article  I,    Sections  A.   B  and  F(l)    and  (2),    of  that  certain 
Retail  Food,    Bakery,    Candy,    and  General  Merchandise  Agreement 
entered  into  on  or  about  April   1,    1964,    by  and  between  respondent 
Unions   and  respondents  Food  Employers  Council  and  Council  Members, 
and  certain  other  markets,    insofar  as   said  Article  I  requires 
employees   of  any  distributor,    supplier,    rack  jobber,    concessionaire, 
or  any  other  person  doing  business   with  respondent  Council  Members,' 
or  with  any  other  retail   food  market  within  the  geographical  juris- 
diction of   respondent  Unions,    or  of  any  of  them,    to  become  members 
of  any  of  respondent  Unions"   bargaining  unit  as  a  condition  of  being 
able  to  perform  work  in  the  store  or  stores   or  on  the  premises  of 
any  of  respondent  Council  Members,   or  such  other  retail  food  markets; 
or  requires    any  distributor,    supplier,    rack  jobber  or  concessionaire 
to  become  a  party  to  a  concessionaire  agreement  with  any  respondent 
Council  Member,   or  with  any  other  retail  food  market  in  whose  store 
or  stores  employees  of  such  distributor,   supplier,    rack  jobber 
concessionaire,    or  such  other  person,   may  work;  or  prohibits  the 
employees  of  any  distributor,   supplier,    rack  jobber,    concessionaire, 
or  of  any  other  person,    from  working  in  the  store  or  stores  of  any 
of  respondent  Council  Members,   or  in  any  other  retail  food  market, 
unless   such  distributor,   supplier,    rack  jobber,    concessionaire,   or 
such  other  person,    becomes   a  party  to  the  Concessionaire  Agreement 
referred  to  in  Article  I  of  the  Clerks"  Agreement  and  agrees  to  be 
bound  by  the   terms   and  conditions  of  the  said  Clerks'  Agreement;   and 

(b)  Enforcing  or  confirming,    or  instituting  any  proceedings 
or  taking  any  action  in  an  attempt  to  enforce  or  confirm,   any  arbi- 
tration award  based  upon  any  provision  of  Article  I  of  the  Clerks' 
Agreement  until  or  unless   such  arbitration  award  has  been  submitted 
to  the  Regional  Director  of  the  Twenty- first  Region  of  the  Board  and 
he,    or  some  other  person  authorized  to  act  in  his  behalf,   after  con- 
sideration of  the  arbitration  award,    has   concluded  that  such  an 
award  is  not  repugnant  to  and  does  not  violate  the  provisions  of 
Section  8(e)   of  the  Act  and  the  Regional  Director,   or  such  other 
person  acting  in  his  behalf,   has,    in  writing,   so  advised  respondents 
or  their  counsel  of  record, 

2.  In  the  event  that  the  Regional  Director  of  the  Twenty- first 
Region  of  the  National  Labor  Relations  Board,   or  any  agent  of  the 
Board  authorized  to  act  in  his  place  or  stead,    after  investigation 
of  an  alleged  breach  by  respondents,   or  any  of  them,   of  any  of  the 
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provisions  of  paragraph  1  of  this  stipulation,  has  reasonable 
cause  to  believe  that  any  of  the  said  provisions  have  been 
violated,  then,  upon  the  filing  of  an  affidavit  by  him  to  that 
effect,  the  Court  may,  without  further  notice  to  respondents 
enter  a  temporary  injunction  against  respondents  in  the  form' set 
forth  in  Exhibit  A  attached  hereto.   In  such  event  respondents 
waive  further  hearing  before  the  Court,  the  taking  of  formal 
testimony  and  the  making  and  entering  of  findings  of  fact  and 
conclusions  of  law. 


•)'«    *    -k 


At   the  hearing  on  the  petition,   held  on  May  10,    1965,    and  June  14, 
L9  65,    no  oral   testimony  was   adduced;    the  case  was   considered  by  the  court 
jelow  on  the  pleadings   and  exhibits   thereto  attached,    several  additional 
ixhibits    filed  with   the   court   (R.    31-32,    48-49),    and  argument  of  counsel. 
^en  the  Board  submitted  the  stipulation  to  the  court  and  asked  that  the  court 
ipprove  the  stipulation  and  continue  the  proceedings  without  the  entry  of  any 
.njunction  at  that   time,    the  charging  parties  objected  and  requested  that  the 
rourt  enter  an  injunction  then  and  there  (R.    128,    144,    156).   At  the  hearing  on 
lay  10,    1965,    and  again  on  June  14,    1965,   upon  the  Board's  motion  for  recon- 
lideration,    the  court  rejected  the  stipulation  and  over  the  Board's  objections 
;ranted  an  injunction. 

Additionally,    at  the  hearing  on  June  14,    1965,    the  court,   at  the 

•equest  of  the  charging  parties   and  over  the  objection  by  the  Board  that  any 

.n junction  should  not  "go  beyond  that  conduct  which  would  violate  Section  8(e)" 

nd  should  not  "prevent  arbitration  ...    to  the  extent  that  it  will  not  in  any 

^ay  affect   the  application  of  the   .    .    .   Act",   directed  that  the  injunction 

hould  enjoin  the  Unions   and  Employers   from  proceeding  inter  alia  with  their 

irbitration   (Tr.    50-52,    53-54).      The  court  concluded  that  notwithstanding  the 

tipulation  and  position  of  the  Board,    the  injunction  should  issue  now,   as 

•equested  by  the  charging  parties,    and  in  the  scope  as   requested  by  them, 

•ecause,    in  sum,    the  Board's   petition  filed  on  January  8,    1965,   had  sought 

:o  enjoin  arbitration  proceedings    (Tr.    6,    7,    50-51).     The  court  was  of  the 
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hat   the  Board  having  asserted  jurisdiction,    it  would  be  Inconsistent 


:he  Board's   "exclusive  jurisdiction"  to  permit  an  arbitrator  to  d 


with 
et ermine 


latters  within  the  Board's   jurisdiction  (R.    169). 

The  injunction  order  filed  on  June  24,    1965  and  entered  June  25,   as 
mended  by  the  nunc  2ro  tunc  order  of  June  25,    1965,   enjoined  the  Union 
ind  employers,    pending  Board  disposition  of  the  unfair  labor  practice  charges 
from  (a)    "Maintaining,    giving  effect  to,    demanding  arbitration  of,   submitting 
:o  arbitration,    arbitrating,    or  enforcing  Article  I,    Sections  A,   B  and  F(I)   and 
2)"  of   the   contract  between  the  Unions   and  Employers   "Insofar  as  said 
article  I"   requires   conduct  violative  of  Section  8(e)   of  the  Act,    (b)   from 
mtering  into,    maintaining,    giving  effect  to,    invoking  or  enforcing  any  contract 
ir  agreement  violative  of  Section  8(e),    and  (c)  "Engaging  in  or  carrying  on  or 
;arrying  on  arbitration  proceedings   now  scheduled  on  or  about  July  5,    1965,   or 
It  any  other  time  submitting  to  arbitration  or  arbitrating  any  issue  or  dispute 
irising  out  of  the  provisions  of  Article  I  of  an  Agreement  dated  March  14,   1964, 
letween  the  Clerks   and  Employers  and  others,   which  are  in  dispute  in  proceedings 
lefore  the  National  Labor  Relations  Board,    and  which  pertain  to  the  performance 
f  work  within  the  markets  by  employees  of  distributors,   suppliers,   rack- 
obbers,    or  concessionaires,    including,    but  not  limited  to  the  seven  points 
eslgnated  to  be  in  dispute  in  a  letter  dated  March  19,    1965,    from  the  Retail 
lerks  Union  770  to  the  President  of  Food  Employers'   counsel." 

SPECIFICATION  OF  ERRORS  RELIED  UPON 
.     The  court  below  erred  in  granting  an  injunction  over  the  Board's  objection 
nd  at  the  request  of  the  charging  parties. 

;.     The  court  below  erred  in  granting  an  injunction,   over  the  objections  of 
he  Board  and  at  the  request  of  the  charging  parties,   which  was  broader  in 
cope  than  the  Board  had  sought  and  not   limited  to  conduct  proscribed  by 

ection  8(e)   of  the  Act. 
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ARGUMENT 

I.   An  injunction  under  Section  10(1)  may 
be  granted  only  at  the  request  of  the 
Board  and  the  charging  party  has  no 
standing  to  secure  such  injunction. 

A.   The  charging  parties  have  no 

standing  to  request  the  court  to 
grant  an  injunction. 

At  the  outset,  it  is  well  to  point  out  that  the  merits  of  the 
lleged  unfair  labor  practice,  i.e.  whether  the  Unions  and  Employers  engaged 
n  conduct  violative  of  Section  8(e)  of  the  Act,  are  not  at  issue  here.  The 
nions  and  the  Employers  having  stipulated  that  they  would  not  engage  in 
onduct  violative  of  Section  8(e)  of  the  Act  pending  Board  disposition  of  the 
harges  and  that  an  injunction  could  be  entered  without  further  hearing  before 
he  court  below  simply  upon  the  determination  of  the  appropriate  Board  repre- 
entatlve  that  they  were  engaging  in  such  conduct,  thus  leaving  to  the  Board  in 
ccordance  with  the  Act  any  determination  on  the  merits,  thereby  dispensed  with 
he  need  for  any  determination  by  the  court  as  to  whether  there  was  reasonable 
ause  to  believe  the  Act  had  been  violated. 

Section  10(1)  of  the  Act  empowers  the  Board  to  obtain  interim 

njunctive  relief  against  conduct  violative  of  certain  provisions  of  the  Act 

ending  the  Board's  final  disposition  of  the  case  on  the  merits  (infra,  p.  2  ). 

t  has  long  been  settled  that  proceedings  under  the  Act  are  intended  to  protect 

he  public  interest  and  not  the  interests  of  a  private  party;  that  the  Act 

ives  the  Board,  a  public  agency,  the  power  to  prevent  certain  obstructions  to 

ommerce  but,  although  a  private  party,  employee,  union  or  employer  may 

ncidentally  benefit  thereby,  the  Act  does  not  provide  a  forum  for  the  protection 

f  the  private  interests  of  a  private  party.   As  the  Supreme  Court  has  pointed 

ut.  Board  proceedings  are  not  intended  or  designed  for  the  protection  of 

rivate  interests  but,  rather,  to  vindicate  the  public  interest.  Amalgamated, 
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ftlllties    Workers   v.    Consolidated  Edison.    309  U.S.    261,    265,    266-   Natl 
.icorlce  Co.    v.    N.L.R.B.,    309  U.S.    350,    362.    365.      As  that  Court  stated  in  the 
^algamated  Utilities   Workers   case,    at  pages   265-266: 

The  Board  as   a  public  agency  acting  in  the  public  Interest 
not  any  private  person  or  group,    not  any  employee  or  group' 
of  employees,    is   chosen  as   the  instrument  to  assure  protec- 
tion from  the  described  unfair  conduct  in  order  to  remove 
obstructions   to  interstate  commerce. 

*    it    it 

What  Congress   said  at  the  outset,    that  the  power  of 

the  Board   to  prevent  any  unfair  practice  as  described  in 

the  Act   is   exclusive,    is   thus   fully  carried  out  at  every 
scage  of  the  proceeding. 

Because  of  the  special  nature  of  proceedings  under  the  Act,   and  the 

istinction  between  public  and  private  interests,    the  courts  uniformally  deny 

ntervention  in  Board   proceedings   by  private  parties.      See,    e.g.   N.L.R.B.   v. 

lorida  Citrus   Fruit  Carriers   Corp.,    288  F.    2d   630,    639-640  (C.A.    5);  Aluminum 

re  Co.    V.    N.L.R.B. .    131  F.    2d  485   (C.A.    7).      As   the  Court  pointed  out  in 

luminum  Ore,    at   page  488: 

The  union  has    asked   leave  to   intervene.     Thif    proceeding  is   in 
the  public   interest,    prosecuted  by  an  authorized  agency  of  the 
Government,    in  furtherance  of  an  express   policy  and  intent  upon 
the  part  of  Congress    to  establish,    in  behalf  of  the  national 
public,    a  standard  of   conduct  presumably  productive  of  progress 
in  protection  of  the  public  welfare.      In  such  proceedings,    private 
parties  have  no  rightful  place  except  as   the  court  may  desire  to 
avail  itself  of  helpful  suggestions. 

In  N.L.R.B.   v.   Retail  Clerks   International  Association,    243  F,   2d 

77   (C.A,    9),     Safeway  Stores,    Inc.,  the  charging  party  in  the  proceedings  before 

I 

he  Board,    in  the  course  of  an  application  to  discharge  the  Retail  Clerks  from 

udgment  of  civil  contempt  of  a  decree  entered  by  this  Court  enforcing  a  Board 
rder,    filed  with  the  Court  a  "petittom  requesting  this  Court  to  act  to 
rotect  its   decrees   and  its  pending  exercise  of  jurisdiction  thereon  by  temporary 
njunctive  relief  pending  its  decision  herein".     The  Court,   denying  this  request 
tated  (243  F.    2d  at  pp.    782-783): 


In  various  proceedings  in  this  case  this  Court  has 
seen  fit  to  permit  Safeway  to  appear  in  oral  argument  and 
file  briefs.   When  Safeway 's  petition  for  injunctive  relief 
came  in  the  picture,  Clerks  then  insisted  that  Safeway 
should  be  restricted  to  appearing  in  this  controversy  in 
the  role  of  amicus  curiae.  The  Board  filed  a  memorandum 
opposing  the  Safeway  petition  for  injunctive  relief; 
arguing  that  Safeway  has  no  standing  to  petition  this 
Court  for  injunctive  relief  under  the  National  Labor 
Relations  Act,  as  amended.  This  issue  thus  remained 
for  decision  at  the  time  this  case  was  finally  submitted. 

Safeway  contends  that  it  is  "well  established"  that 
a  person  benefited  by  an  order  of  the  Board  has  standing 
"to  invoke  the  aid  of  the  appropriate  federal  court  in 
proceedings  subsequent  to  judicial  enforcement  of  the 
Board  order,  where  the  Board  has  failed  to  take  action 
required  to  protect  the  enforcement  degree."  It  places 
primary  reliance  on  International  Union  of  Mine.  Mill 
and  Smelter  Workers.  Locals  Nos .  15.  17,  107.  108.  HI 
(C.I.O.)  V.  Eagle-Picher  Mining  &  Smelting  Co..  1945, 
325  U.S.  335,  65  S.  Ct.  1166,  89  L.  Ed.  1649. 

We  are  of  the  view  that  Eagle-Picher  is  not  authority 
for  the  proposition  that  Safeway  has  standing  to  seek  the 
injunctive  relief  it  demands.  Eagle-Picher  states  that 
unions  which  had  been  permitted  to  intervene  as  parties 
in  the  lower  court  (also)  had  standing  to  petition  for 
certiorari  to  seek  review  in  the  Supreme  Court  of  an 
adverse  decision,  from  which  decision  the  Board  did  not 
take  an  appeal. 

Safeway  cites  Stewart  Die  Casting  Corporation  v. 
N.L.R.B..  1942,  7  Cir.,  129  F.  2d  481,  to  sustain  its 
argument  that  it  has  standing  to  seek  injunctive  relief. 
While  that  case  may  provide  seme  support  for  Safeway 's 
position,  a  later  decision  in  the  same  case  makes  it 
clear  that  the  Seventh  Circuit  recognizes  that  only  the 
Board  has  standing  to  prosecute  proceedings  in  aid  of 
its  orders.   Stewart  Die  Casting  Corporation  v.  N.L.R.B. 
1942,  7  Cir.,  132  F.  2d,  801. 

We  reach  the  conclusion  that  Safeway  has  no  standing 
to  petition  this  Court  for  injunctive  relief  against  what 
it  alleges  is  conduct  vraidx   violates  the  decrees  of  this 
Court.   Amalgamated  Utility  Workers  (C.I.O)  v.  Consolidated 
Edison  Co.  of  New  York,  et  al.,  1940,  309  U.S.  201,  60  S. 
Ct,  561,  84  L.  Ed,  738  (footnotes  omitted). 
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A  proceeding  under  Section  10(1).  like  proceedings  under  Section  10(e) 
:  the  Act  in  the  courts  of  appeals  to  enforce  Board  orders  as  in  the  Safewav 
id  the  other  cases  cited  above,  is  a  proceeding  in  aid  of  a  Board  order;  it 
I  ancillary  to  the  Board  proceeding,  designed  to  afford  injunctive  relief 
:or  the  purpose  of  keeping  the  entire  matter  in  status  quo,  and  of  preventing 
rustration  of  effective  action  by  the  Board."  Building  Trades  Council  pt-r 

LeBaron,  181  F.  2d  449,  450  (C.A,  9).   And  the  charging  parties  have  no  more 
;anding  in  Section  10(1)  proceedings  to  secure  an  injunction  than  they  do  In 
court  of  appeals  proceeding  to  enforce  a  Board  order  under  Section  10(e)  of 
le  Act.   Section  10(1)  does  permit  a  charging  party  "to  appear  by  counsel  and 
•esent  any  relevant  testimony"  but,  as  the  courts  have  held,  this  provision 
■fords  no  basis  for  a  charging  party  to  intervene  or  otherwise  participate  as 
party  plaintiff.   It  is  still  the  Board,  and  only  the  Board,  which  can  secure 
Ljunctive  relief,  whether  temporary  under  Section  10(1)  or  permanent  under 
iction  10(e),   For  "the  principal  role  in  these  proceedings  is  to  be  played 
'  the  Regional  Director  acting  In  the  public  interest,  and  while  the  charging 
irty  is  free  to  aid  him  in  the  course  of  the  litigation,  the  charging  party 
ly  not  substitute  Itself  as  the  principal  complainant."  McLeod  v.  Mechanics 
inference  Board,  300  F.  2d  237,  242-243  (C.A.  2).   See  also:   Meekins,  Inc. 

Boire,  320  F,  2d  445  (C.A.  5);  Phillips  v.  United  Mine  Workers.  District  19, 
,8  F.  Supp.  103  (E.D.  Tenn. );  Penello  v.  Burlington  Industries,  54  LRRM  2165 
r.D.  Va.);  Shore  v.  Building  and  Construction  Trades  Council,  50  LRRM  2139 
r.D.  Pa.). 
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JB.   ihe  court  below  was  without  authority 
to  grant  an  injunction  at  the  request 
of  the  charging  parties  and  over  the 
Board's  objections. 

The  principle  that  a  district  court  may  not  grant  injunctive  relief 

n  a  proceeding  under  the  Act,  including  a  proceeding  under  Section  10(1)  of 

he  Act,  unless  such  relief  is  requested  by  the  Board,  is  grounded  upon 

xplicit  statutory  instruction.  The  Norrls-LaGuardia  Act  /29  U.S.  C.A,  §  1077 

1th  exceptions  not  here  relevant  deprives  the  district  courts  of  juris- 

iction  to  issue  injunctions  in  labor  disputes.   It  is  settled  that  when 

ongress,  in  enacting  Section  10(1),  returned  to  the  district  courts  a  measure 

f  jurisdiction  to  issue  injunctions  in  labor  dispute  situations  such  juris- 

iction  was  limited  to  injunctions  "obtained  only  at  the  instance  of  the 

ational  Labor  Relations  Board  ..."  and  not  private  litigants.   Sinclair 

efining  Co.  v.  Atkinson,  370  U.S.  195,  204.   See  also,  Meekins  v.  Boire, 

20  F.  2d  445,  448-449  (C.A.  5);  McLeod  v.  Mechanics  Conference  Board,  300  F. 

d  237,  242-243  (C.A.  2);  Int'l  Longshoremen's  Union,  Local  6  v.  Sunset  Line  & 

wine  Co.,  77  F.  Supp.  119  (N.D,  Cal.);  Amazon  Cotton  Mills  Co.  v.  Textile 

orkers  Union,  176  F.  2d  183,  186-187  (C.A.  4)  and  cases  therein  cited.   When 

ection  10(1)  was  first  enacted,  in  1947,  Congress  debated  this  very  point  and 

xpressly  rejected  a  House  proposal  to  permit  injunctions  "at  the  request  of 

rivate  persons."  House  Conf.  Rept.  No.  510,  on  H.R.  3020,  p.  57;  1  Legislative 

istory  of  LMRA,  1947,  p.  461.   "Congress  was  intent  upon  taking  the  Federal 

ourts  out  of  the  labor  injunction  business  except  in  the  very  limited  clr- 

umstances  left  open  .  .  .  ."  Marine  Cooks  Union  v.  Panama  S.S.  Co. ,  362 

.S.  365,  369.   See  also  Meekins  v.  Boire,  320  F.2d  445,  448  (C.A.  5);  Dunn  v. 

etail  Clerks.  307  F.  2d  285,  288  (C.A.  6).   And,  because  the  Norris-LaGuardla 

ct  is  "such  a  longstanding,  carefully  thought  out  and  highly  significant  part 
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r  cms  countrys  laoor  legisiacion"  /Sinclair  Refining  Co.  v.  Atkinson,  suprn 
70  U.S.  at  2037  the  Supreme  Court  has  consistently  stricken  down  attempts  to 
estrict,  modify  or  dilute  Its  Impact  by  judicial  Interpretation,  See  e  e 
tnclalr  Refining  Co..  supra;  Marine  Cooks,  supra;  United  States  v.  Hutchinson 
12  U.S.  219;  Milk  Wagon  Drivers'  Union  v.  Lake  Valley  Farm  Products.  3U  U.S. 
1;  New  Negro  Alliance  v.  Sanitary  Grocery  Co..  303  U.S.  552;  Lauf  v.  Sh inner. 
03  U.S.    323.  And  see  Allen  Bradley  Co.   v.   Local  Union  No.   3.   ibew 

25  U.S.    797,    805. 

Congress  has   been  specific  where  it  Intended  to  permit  private 
Itigants   an  exception  to  the  Norris-LaGuardla  ban.     Thus,    Section  302  of  the 
abor  Management  Relations  Act  /61  Stat.    157,    29  U.S.C,   §   186?  prohibits 
ertain  employer  payments   to  employee  representatives   and,    in  recognition  of 
he  unusually  sensitive  and  important  nature  of  the  problem,    expressly  permits 
rivate   litigants    to  seek  an  injunction  id.thout  regard  to  Norris-LaGuardia. 
ee  i   302   (e),    29   U.S.C,    i    186  (e).      But  this  section  "stands  alone  in  expressly 
ermitting  suits   for  Injunctions    ...    by  private  litigants    ..."  Sinclair 
efinlng  Co. ,    supra.    370  U.S.    at  205,    n,    19.      No  additional  exceptions  should 
e  implied  by  the  courts,    for  the  Norris-LaGuardia  Act  "leaves  not  the  slightest 
pening  for  reading  in  any  exceptions   beyond  those  clearly  written  into  it  by 
ongress   itself."     Sinclair  Refining  Co.,    supra,    370  U.S.    at  202. 

It  seems   too  plain     to  warrant  extensive  argument  that  the  charging 
arties    cannot  evade  the  prohibition  of  the  Norris-LaGuardia  Act,    the  statutory 
cheme  of  our  Act,    and  the  clear  Congressional  mandate  by  using  a  proceeding 
astituted  by  the  Board  as   a  vehicle  to  secure  relief  which  the  Board  was  not 
squesting  and  which  they  could  not  secure  in  an  independent  suit. 

Finally,    we  think  it  is   equally  plain  that  the  court  below  did  not, 
id  indeed  could  not,    grant  the  injunction  £ua  sponte.     Although  the  Court 
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las  tne  power  ana  ooLigation  to  grant  such  relief  as  may  be  "just  and  proper" 

:hat  necessarily  means  that  he  need  not  grant  an  injunction  simply  because  the 

$oard  petitions  for  one,  and  he  need  not  grant  all  the  relief  the  Board  might 

leek  in  a  case  if  he  felt  such  were  not  "just  and  proper";  but  to  construe  the 

•just  and  proper"  criterion  so  as  to  permit  a  court  £ua  sponte  to  grant  an 

.njunction  when  the  Board  does  not  request  one  or  to  enjoin  more  than  the 

loard  seeks  to  enjoin,  would  in  effect  substitute  the  court  for  the  admlnls- 

:rative  agency  designated  by  Congress  to  enforce  the  Act,  to  determine  Initally 

whether  there  is  reasonable  cause  to  believe  the  Act  is  being  violated,  and  to 

letermine  the  appropriate  remedy.  This  Court's  observation  in  N.L.R.B.  v. 

.ewis  Food  Co..  249  F,  2d  832,  838,  affirmed  357  U.S.  10,  is  appropriate  here: 

By  virtue  of  §  3  (d),  29  U.S.C.A.  §  153  (d),  the  General 
Counsel  has  "final  authority,  on  behalf  of  the  Board,  in 
respect  of  the  investigation  of  charges  and  issuance  of 
complaints  under  section  10,  and  in  respect  of  the  pro- 
secution of  such  complaints  before  the  Board."  His 
decision  on  whether  to  issue  a  complaint  charging  an  un- 
fair labor  practice  is  final  and  is  not  reviewable  by 
either  the  Board  or  the  courts.   Lincourt  v.  N.L.R.B. , 
1  Cir.,  170  F.  2d  306;  Hourihan  v.  N.L.R.B..  91  U.S.  App, 
D.C.  316,  201  F.  2d  187;  Anthony  v.  N.L.R.B..  6  dr.,  204 
F.  2d  832.   If  he  decides  to  direct  issuance  of  a  complaint, 
it  is  his  responsibility  to  prosecute  the  matter.   In  this 
role  also  he  exercises  broad  powers.   International  Union, 
etc.  V.  N.L.R.B..  9  Cir.,  231  F.  2d  237,  242.  Here  then  is 
an  official  who  has  life-or-death  authority  over  the 
initiation  of  an  unfair  labor  practice  proceeding  and  who, 
if  he  determines  that  such  proceedings  should  be  commenced, 
is  entrusted  with  the  task  of  prosecution. 

In  short,  we  submit  that  although  the  court  may  curb  the  Board,  within 

tatutory  limits  and  sound  discretion,  by  narrowing  the  injunctive  relief 

equested  by  the  Board,  it  cannot  on  its  own  motion  enjoin  more  than  the  Board 

eeks  to  enjoin.   And  this  is  consistent  with  the  normal  rule  in  injunction 

itigation  between  private  parties.   Although  a  court  is  not  necessarily  limited 

o  the  pleadings  in  granting  relief  but  may  grant  such  relief  as  appears 
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sppruHiioi-c  iLwui  uiic  i.auua   as   aeveiopea  ac  cne  trial,    "ordinarily  relief 
»hich  neither  party  desires   should  not  be  forced  on  them."     6  Moore's 
federal  Practice,    2nd  Ed.,    1208. 

II.     The  court  below  erred  In  entering  an 
Injunction  over  the  Board's     objection 
which  is  too  broad  In  Its  proscription. 

There  Is,    of  course,   no  specific  statutory  prohibition  outlawing  the 
lalutory  method  of  resolving  labor  disputes   by  arbitration.     On  the  other  hand, 
Lt  would  seem  that  arbitration  proceedings  should  not  be  utilized  as  a  stratagem 
:o  enforce  or  maintain  contractual  provisions   in  a  manner  which  makes  the  pro- 
visions unlawful  under  the  Act.     Conceivably,   questions  may  arise  under  a 
)articular  provision  which,    as  ultimately  resolved  by  an  arbitrator,  will  not 
lave  the  effect  which  Section  8(e)    is   intended  to  prevent,    i.e.   an  agreement 
>y  an  employer  that  he  would  not  do  business  with  another  employer.  Conceivably, 
:oo,    if  the  question  is  whether  the  parties  had  a  meeting  of  the  minds  and 
ictually  Intended  that  the  employer  would  not  do  business  with  another  employer, 
m  arbitrator  might  find  that  there  had  been  no  meeting  of  the  minds  and, 
>erhaps,   no  agreement  to  that  effect.      In  sum,    therefore,    although  arbitration 
nay  be  enjoined  "insofar  as"  the  particular  contractual  provisions  require 
:onduct  within  the  contemplation  of  Section  8(e),    it  should  not  be  enjoined  If 
:here  is  no  such  object  or  effect.     Any  injunction  against  arbitration  should 
ielineate  the  unlawful   conduct  enjoined  and  should  not  be  so  broad  as  to  Include 
J  proscription  against  possible  lawful  conduct. 

Here,    the  original   injunction,    in  section  (a)    thereof,    enjoining 
irbitration,    specifically   limited  the  Injunction  in  this   respect  by  making  it 
ipplicable  only  "insofar  as  Article  I"  required  conduct  unlawful  under 
5ection  8(e).      Then,   however,    at  the  request  of  the  charging  parties  and  over  the 
Soard's   objection,    the  court  amended  the  order  nunc  £ro  tunc  to  add  paragraph  (c) 
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iispute  arising  out  of  the  provisions  of  Article  T' relating  to  work  performed 
)y  employees  of  certain  employers.   We  respectfully  submit  that  as  amended  the 
Injunction  is  too  broad  in  scope  and  may  improperly  enjoin  lawful  conduct. 

Moreover,  here,  too,  the  court  erred  in  granting  injunctive  relief  at 
:he  request  of  the  charging  parties,  over  the  Board's  objection.  As  we  have 
lemonstrated  above,  the  Act  and  the  Norris-LaGuardia  Act  preclude  the  grant  of 
.njunctive  relief  at  the  request  of  a  charging  party  when  the  Board  does  not 
leek  such  relief.   Obviously,  this  applies  to  broadening  an  injunction  beyond 
me  sought  by  the  Board  as  well  as  to  the  grant  of  an  injunction  in  the  first 
.nstance.   The  observations  of  the  Court  of  Appeals  for  the  Second  Circuit  in 
IcLeod  V.  Mechanics  Conference  Board.  300  F.  2d  237,  242-243,  are  pertinent: 

The  charging  party.  Rand,  contends  the  handbills  dis- 
tributed are  untruthful  and,  therefore,  not  protected  by 
the  publicity  proviso."  Because  the  Regional  Director 
has  not  relied  upon  this  in  his  petition  or  argument, 
we  believe  the  question  governed  not  by  section  10(1), 
but  by  the  Norris-LaGuardia  Act.   We  lack  jurisdiction, 
therefore,  to  grant  relief.   Section  10(1)  is  operative 
only  upon  the  filing  of  a  petition  by  a  Regional  Director 
of  the  Board.  This  limitation  was  imposed  in  order  to 
restrict  the  potential  involvement  of  federal  courts  in 
labor  disputes.  For  that  reason,  we  do  not  read  it  to 
allow  consideration  of  issues  not  raised  by  the  Regional 
Director.  To  do  otherwise  would  not  only  increase  the 
danger  of  over- involvement  on  the  part  of  the  federal 
courts  but  would  also  ignore  the  expertise  which 
section  10(1)  commands  us  to  attribute  to  the  Regional 
Director.   It  is  his  view  of  the  facts  and  law  the 
district  judge  is  to  evaluate  in  a  section  10(1) 
proceeding.  The  courts  are  not  free  to  roam  at  will 
over  every  aspect  of  a  labor  dispute  upon  the  request 
of  the  charging  party.   We  are  mindful  of  the  fact  the 
statute  allows  the  charging  party  to  appear  by  counsel 
and  present  relevant  testimony.   We  believe,  however, 
the  principal  role  in  these  proceedings  is  to  be 
played  by  the  Regional  Director  acting  in  the  public 
interest,  and  while  the  charging  party  is  free  to  aid 
him  in  the  course  of  thp  litigation,  the  charging  party 
may  not  substitute  itself  as  the  principal  complainant. 


k 
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Although,   we  submit,   under  the  Act  It  Is  the  exclusive  right  of  the 
loard  to  determine  the  relief  to  be  sought,    It  might  be  noted  In  concluding  that 
:he  stipulation  tendered  by  the  Board,    as  the  Board  demonstrated  to  the  court 
>elow,    fully  and  adequately  protected  the  policies  of  the  Act  and,    Indeed,   the 
.nterests  of  all  concerned  and  was  eminently  appropriate  in  the  circumstances. 
:hu8,    the  Unions   and  Employers  undertook  flatly     not  to  engage  in  conduct 
riolatlve  of  Section  8(e);   specifically  agreed  not  to  apply  the  alleged  Illegal 
;ontract  provisions   pending  their  arbitration;   specifically  agreed,    further, 
:hat  regardless  of  the  arbitrator's  determinations,    they  would  not  give  effect 
:o  the  provisions,    even  as   interpreted,    if  the  appropriate  Board  representative 
ras  of  the  opinion  that  the  provisions,    as  interpreted,    continued  to  violate 
lection  8(e);    and  agreed  that  in  the  event  the  Unions  or  Employers  engaged  in 
my  conduct  which  in  the  opinion  of  the  Board's  representative  was  violative 
if  the  stipulation,    an  injunction  could  be  entered  without  further  hearing, 
he  gravamen  of  Section  8(e)    and  of  the  petition  herein  was  that  the  Unions 
ind  Employers  had  made  and  were  maintaining  and  giving  effect  to  a  contract 
/hich  would  result  in  a  cessation  of  business  between  the  Employers  and  other 
imployers.      But  by  the  stipulation  they  undertook  not  to  cease  doing  business 
•ursuant  to  the  contract  pending  litigation  of  the  issues.     There  was,   thus,   In 
•eality  nothing  to  enjoin  at  this   time  -   and  there  was  the  added  safeguard  that 
.f  it  ever  appeared  that  the  unlawful  conduct  had  been  resumed,   an  Injunction 
ihich  of  course  would  then  be  warranted,    could  be  entered  without  further 
learing. 
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..,  -_«r '/  »-««^u  ..i^oi.  i„i  une  reasons  set  forth  above  the 

court  below  committed  reversible  error  and  the  judgment  of  the  court  below 
should  be  reversed  and  the  case  remanded  for  the  entry  of  an  order  approving 
stipulation. 

ARNOLD  ORDMAN, 

General  Counsel, 

DOMINICK  L.  MANOH, 

Associate  General  Counsel, 

JULIUS  G.  SETOT/'^^^^^ 
Assistant  General  Counsel, 

MARVIN  ROTH, 
FRANK  H.  ITKIN, 

Attorneys . 

National  Labor  Relations  Board 
July  1965. 
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ALL  REQUIREMENTS. 


Julius  G.   Serot 
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RETAIL  CLERKS  UNION, 
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RALPH  E.  KENNEDY,  REGIONAL  DIRECTOR 
OF  THE  2 1ST  REGION  OF  THE 
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VS. 

FOOD  EMPLOYERS  COUNCIL,  INC., 
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ON  APPEAL  FROM  THE  UNITED   STATES 
DISTRICT  COURT  FOR  THE   SOUTHERN 
DISTRICT  OF   CALIFORNIA,   CENTRAL  DIVISION 


BRIEF  FOR  AMICI  CURIAE  AMERICAN  RESEARCH 
MERCHANDISING  INSTITUTE,   U.    S.    SERVATERU 
CORPORATION  AND  WESCO  MERCHANDISING  CO. 


HILL,   FARRER  &  BURRILL 
P-  -   ,      1-.   -^  CARL  M.   GOULD 

r    1  L.  E  O  STANLEY  E.   TOBIN 

411  West  Fifth  Street 
AUG  2  0  1965  Los  Angeles,    California 

Attorneys  for  American  Research 
FRANK  H.  SCHMID,  Clerk  Merchandising  Institute,  U.S. 

'  Servateria  Corporation  and 

Wesco  Merchandising  Co. 


I.   JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  the  District  Court's  order 
granting  a  temporary  injunction  brought  by  the  Petitioner 
)elow,  the  Regional  Director  of  the  Twenty-first  Region  of 
:he  National  Labor  Relations  Board,  one  of  the  appellants 
lerein,  as  well  as  by  various  union-appellants  [Tr.  201; 
J21-224].  Amici  curiae  American  Research  Merchandising 
[nstitute,  U.  S.  Servateria  Corporation  and  Wesco  Merchandis- 
ing Co.  were  granted  permission  to  appear  by  order  of  this 
lourt  dated  July  2,  1965,  as  corrected  on  July  14,  1965. 

II.  STATEMENT  OF  THE  CASE 

These  amici,  along  with  amicus  curiae  Joint  Counsel 
)f  Teamsters  No.  42  (hereinafter  referred  to  as  Teamsters), 
urge,  contrary  to  the  contention  of  Appellants,  that  the 
)istrict  Court  acted  properly  in  granting  an  injunction  order 
is  originally  prayed  for  by  the  Appellant  Regional  Director. 
^  complete  factual  analysis  of  the  evidence  and  Statement  of 
:he  Case  is  set  forth  in  Amicus  Curiae  Teamsters  Brief  (pp.  2- 
L4),  and  these  amici  adopt  and  herein  incorporate  that  Statement 
>f  the  Case. 
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IIIo  APxGUMEITT 
A.   Preliminary  Statement 

The  crux  of  Appellants'  argtiments  to  this  Court 
s  that  the  District  Court  is  precluded  from  exercising  its 
iscretion  and  issuing  an  injunction  notwithstanding  the  evidence 
efore  the  District  Court  (presented  not  only  by  the  Charging 
arties  but  by  the  Appellants  themselves),  the  various  admissions 
ade  by  certain  Appellants  as  to  the  true  reason  for  seeking 
cbitration  and  the  legal  admission  by  the  Appellant  Regional 
irector  that  such  an  arbitration,  per  se,  would  be  violative 
f  the  National  Labor  Relations  Act,  and,  finally,  the  Appellant 
egional  Director's  verified  Petition  filed  with  the  Court  below 
lleging  that  an  injunction  is  necessary  to  effectuate  the  purposes 
iid  comply  with  the  dictates  of  the  Act. 

While  the  posture  of  the  record  in  this  case,  as 
matter  of  fact  as  well  as  law,  fully  justifies  the  action 
E  the  Court  below,  it  is  well  to  point  out  initially  the 
trange  irony  created  by  Appellants'  arguments.  This  Court, 
1  a  case  involving  virtually  all  the  same  parties  and  clearly 
waling  with  the  same  underlying  dispute,  Frito  Company  v.  ^ILRB, 
30  F.  2d  458  (1964),  pointedly  rejected  the  strained  rationale 
id  limited  theory  of  labor  law  jurisprudence  as  Appellants 
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gain  urge  in  the  instant  case: 

In  Frito,  the  General  Counsel  initially  issued  a  com- 
laint  which  intended  to  grant  full  relief  to  the  charging 
arties.  In  the  instant  case,  the  Regional  Director  initially 
ought  an  injunction  which  would  have  fully  protected  the  charg- 
ng  parties  herein. 

In  Frito,  the  General  Counsel  subsequently  amended 
is  complaint  so  as  to  permit  the  Unions  to  continue  the  subject 
nfair  labor  practices.  Hera,  the  Regional  Director,  after  fil- 
ng  a  Petition  seeking  an  injunction,  changes  his  stance,  no 
onger  requests  an  injunction,  but  urged  the  Court  below  to  sancti* 
y  a  stipulation  which,  by  the  Regional  Director's  own  prior  ad- 
tssion  would  permit  (indeed,  encourage)  the  Unions  to  commit  un- 
air  labor  practices  of  the  same  nature. 

In  Frito,  the  evidence,  as  presented  by  the  charg- 
ng  party,  justified  a  broad  order  that  V70uld  have  permitted 
meaningful  policy  decision  in  accordance  with  the  dictates 
f  the  Act  and  would  fully  protect  innocent  parties.  In  the 
nstant  case,  the  charging  parties  presented  evidence  to  the 
ourt  below  which  justified  a  meaningful  injunction  along  the 
ines  originally  sought  by  the  Regional  Director  and  which 
ould  prevent  any  further  unfair  labor  practices  and  enable  the 
harging  parties  to  obtain  a  full  measure  of  protection. 
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In  the  Frlto  case,  the  National  Labor  Relations 
Joard  took  the  position  in  administrative  proceedings  and  be- 
:ore  this  Court  that  though  the  evidence  might  justify  a  broader 
>rder  than  the  Board  was  willing  to  grant,  the  Board  was  pre- 
luded from  affording  the  charging  parties  any  further  relief 
lecause  the  General  Counsel  did  not  seek  to  grant  the  charging 
>arties  the  full  measure  of  protection.  Here,  though  the 
legional  Director  originally  admitted  that  the  Appellant  Unions' 
if  fort  to  seek  arbitration  would  be  a  violation  of  the  Act  and 
:hough  the  evidence  quite  clearly  shows  that  the  Appellant  Unions 
seek  to  achieve  by  compelling  arbitration  what  has  been  denied  to 
:hem  under  the  Act-*-,  the  District  Court,  say  Appellants,  is  pre- 
;luded  from  weighing  the  evidence  and  exercising  its  discretion 


1 
Not  only  has  the  Regional  Director  in  his  Peti- 
;ion  alleged  that  he  had  "reasonable  cause"  to  believe 
:hat  certain  provisions  of  Article  1  of  the  Collective  Bar- 
i;aining  Agreement  between  the  Clerks  and  the  Employers  vio- 
lated Section  8(e)  of  the  Act  (Tr.  13-14,  Par.  5  (j) ;  Tr. 
,1-12,  Par.  A  (j))  but,  in  addition,  subsequently  the  Trial 
xaminer  for  the  National  Labor  Relations  Board  on  July  23, 
965,  after  a  hearing  in  the  matter,  Case  No.  21-CE-37, 
,eld  that  the  same  provision  of  the  collective  bargaining 
greement  did,  in  fact,  violate  Section  8(e)  of  the  Act. 
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Ln  the  premises  because  the  Regional  Director,  for  some  enig- 
natic  reason,  now  seeks  to  deny  the  charging  parties  a  full 
neasure  of  protection  and  now  seeks  to  ignore  his  prior  admis- 
sions. 

In_Frito,  this  Court  clearly  and  specifically  held 
Lhat  once  the  General  Counsel  has  issued  a  complaint  he  "has 
jmbarked  upon  the  judicial  process"  and  that  thereafter  evi- 
Jence  having  properly  been  placed  before  the  Board  to  justify 
:he  full  measure  of  protection  that  could  be  afforded  the 
:harging  parties,  the  Board  was  "free  to  consider  the  evidence 
ind  to  exercise  judicial  discretion"  so  as  to  permit  a  broader 
scope  of  relief  than  asked  for  by  the  General  Counsel.   (Twenty- 
^inth  Annual  Report  of  the  National  Labor  Relations  Board,  p. 
L12  (1964)).  Here,  the  Regional  Director  was  required  by  law  to 
seek  an  injunction.  Once  having  done  so,  he  is  not  free  to  act 
Ln  derogation  of  his  duty  by  the  "simple"  shift  of  seeking 
I  stipulation  in  lieu  of  an  injunction  when,  in  point  of  fact 
)ased  upon  the  evidence  and  his  own  admissions,  anything  else 
)ut  an  injunction  would  fail  to  afford  the  relief  necessary  to 
jffectuate  the  policies  of  the  Act.  Having  embarked  "upon  the 
judicial  process"  which  in  this  case  is  now  delegated  to  the 
:ourt,  as  a  judicial  not  a  ministerial  function,  the  court  not 
>nly  had  the  right  but  the  duty  to  exercise  that  judicial  func- 
ion. 
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The  District  Court's  duty,  in  this  context  and  by 
statute,  is  no  less  a  judicial  one  than  the  Board's  duty 
Ln  Frtto.  The  Court  is  directed  by  Congress  to  perform  a  ju- 
Jicial  act;  to  exercise  discretion;  to  grant  relief  as  the  evi- 
Jence  dictates.   To  do  less  is  to  negate  the  mandate  of  Section 
LO  (1)  of  the  Act;  to  do  differently  is  to  relegate  the  District 
^ourt  to  the  role  of  a  process  server  rather  than  a  server  of 
:he  judicial  process. 

B.   The  Court  Below  had  The  Jurisdiction,  Authority 
md  Duty,  in  Light  of  the  Evidence  and  the  Petition,  to  Issue  an 
[njunction  Under  Section  10  (1)  of  the  Act. 

There  can  be  no  question  that  under  Section  10  (1) 
3f  the  Act  (61  Stat.  136  (19A7),  29  U.  S.  C.  §160  (1)  )  the 
Board,  once  it  has  "reasonable  cause  to  believe"  that  certain 
types  of  unfair  labor  practices  are  being  committed,  must 
petition  the  District  Court  for  appropriate  injunctive  relief 
pending  a  final  adjudication  of  the  Board  in  respect  to  such 
mandate;  the  Regional  Director  is  not  granted  discretion  in 
these  circumstances;  he  is  required  to  seek  an  injunction, 
rhis  clear  dictate  of  the  Act  has  long  been  recognized  by  the 
Board,  Congress  and  the  commentators.  See  Chairman  McCullough's 
Remarks,  Joint  Industrial  Relations  Conference  of  Michigan 
State  University,  April  19,  1962,  in  49  L.R.R.M.  74,  81  (1962); 
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Jummary  of  Findings  and  Conclusions  of  the  Subcommittee  on  the 

lational  Labor  Relations  Board  of  the  House  Committee  on  Educa- 

:ion  and  Labor,    87th  Cong.,    1st   Ses,    (1961);   Comment, 

.11  U.    Pa.   L.   Rev.   460,   465   (1953). 

Section  10(1)  itself  quite  clearly  states  that, 

ipon  the  filing  of  a  petition  before  the  Regional  Director,  as 

,n  the  instant  case, 

"the  District  Court  shall  have  jurisdiction 
to  grant  such  injunctive  relief  .  .  .  as  it 
deems  just  and  proper." 

'he  Act,  therefore,  must  be  interpreted  in  the  same  way 

s  this  Court  in  the  Frito  case  recognized  the  duties  of  those 

nvolved  in  the  judicial  process.  There  the  Court  stated  (330 

.  2d  at  363-64): 

"It  is  now  well  settled  that  the  General 
Counsel's  decision  to  investigate  a 
charge  or  issue  a  complaint  is  unreview- 
able by  the  Board.  Kov7ever,  once  the 
decision  has  been  made  to  issue  a  com- 
plaint and  to  prosecute  it,  the  General 
Counsel  has  embarked  upon  the  judicial 
process  which  is  reserved  to  the  Board." 

s  applies  to  the  General  Counsel,  once  he  has  "embarked  upon  the 

udicial  process",  he  may  not  limit  or  direct  the  Board  in  its 

jxercise  of  the  judicial  process,  the  Regional  Director  in  the 

nstant  case  may  not  limit  the  Court's  function.  There  being 

easonable  cause  for  the  Regional  Director  to  file  a  Petition 

tor  an  injunction,  the  Court  is  under  a  statutory  dictate  to 
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the  part  of  the  Regional  Director.   The  Court  is  not,  in  this 
context  at  least,  an  agent  of  the  Regional  Director. 

Appellants  can  hardly  deny  that  the  Court  may  exer- 
cise judicial  discretion  in  both  issuing  or  not  issuing  an 
injunction  and  in  the  substantative  matter  of  any  injunction. 
The  language  of  the  Act,  its  legislative  history  and  case  law 
is  too  clear  to  deny  the  Court  this  authority.   And  in  light 
of  the  record  and  evidence  before  the  District  Court,  as  will 
be  pointed  out  below,  there  can  be  no  real  contention  that 
the  Court  did  not  properly  exercise  its  authority.  Appellants, 
however,  seek  to  detour  the  issue  away  from  the  District 
Court's  authority  by  arguing  that  the  Court  was  unduly  influenced 
by  the  charging  parties  who  by  their  bete  noir  interference 
unduly  influenced  the  Court;  and  since,  admittedly,  these 
charging  parties  had  no  standing  to  sue  for  an  injunction, 
the  Court  relying  upon  their  evidence  and  presentation,  in 
effect,  brought  about  a  violation  of  the  Norris-LaGuardia  Act. 

Such  a  contention,  however,  may  easily  be  disposed. 
The  charging  parties  are  not  officious  intermeddlers .  Congress, 
in  the  second  proviso  to  Section  10  (1),  specifically  granted 
the  charging  parties  the  right  to  be  heard  before  the  District 

Court  in  a  10  (1)  proceeding: 

"Upon  the  filing  of  any  such  petition  [for 
injunctive  relief  under  Section  10  (1)], 
the  courts  shall  cause  notice  thereof  to 
be  served  upon  any  person  involved  in  the 
charge  and  such  person,  including  the  charg- 
ing party,  shall  be  given  an  opportunity  to 
appear  by  counsel  and  present  any  relevant 
testimony. " 
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issue  an  injunction  order  within  the  scope  of  that  requested 
in  the  Petition  of  the  Regional  Director.   Here,  in  accordance 
>j±th   the  rights  granted  them  under  Section  10  (1)  of  the  Act 
the  charging  parties  appeared  by  counsel,  made  germane  argu- 
ments to  the  Court,  and  were,  indeed,  the  only  ones  presenting 
relevant  testimony  in  regard  to  the  propriety  of  the  injunction. 
Co  urge,  as  Appellants  indirectly  do,  that  the  charging 
jarties  may  not  by  such  arguments  and  such  evidence  attempt 
;o  influence  the  District  Court  as  to  the  proper  action  that 
should  be  taken  is  to  offer  charging  parties  a  meaningless 
ihoice :   to  remain  mute,  or  to  merely  echo  the  Regional 
)irector  or  to  make  points  and  be  "heard" but  not  be  listened 
:o.   As  a  matter  of  law,  these  Hobson  Choices  were  not  intended 
mder  Section  10  (1) .   See  Phillips  v.  U  M  W,  District  19. 
>18  F.  Supp.  103,  106  (E.D.  Tenn.,  1963),  where  the  court 
said: 

"The  denial  of  the  right  to  intervene  does 
not  however  mean  that  the  charging  party  is 
v7holly  without  right  to  be  heard  or  that  the 
Court  will  ipso  facto  disregard  any  and  all 
legal  contentions  advanced  by  the  charging 
party  in  this  proceeding." 

?his  is  particularly  true  in  the  posture  of  this  case  where 

:he  only  voices  urging  that  the  statute  and  the  law  be  followed 

jere   the  charging  parties. 


-9- 


Proper";  There  Was  Virtually  No  Evidence  To  Show  That  It 
Was  Arbitrary. 

In  the  Regional  Director's  verfied  petition  brought 
under  Section  10(1),  he  noted  that  a  prior  10(1)  proceeding 
had  been  brought  but  was  dismissed  upon  the  Clerks'  stipulation 
that  they  would  refrain  from  "maintaining,  giving  effect  to, 
or  enforcing  Article  I"  of  the  collective  bargaining  agree- 
ment in  question  insofar  as  that  Article  would  have  the 
effect  of  requiring  Employers  to  cease  doing  business  with  the 
charging  parties  and  other  persons  (Tr.  15,  Par,  6,  Tr.  45, 
Par.  2  (a)  ).  The  Regional  Director's  petition  further  alleged 
that  the  Clerks  violated  this  stipulation  by  demanding  arbitra- 
tion as  to  whether  the  Clerks'  inability  to  enforce  Article 
I  had  the  effect  of  requiring  a  renegotiation  of  the  entire 
agreement  or,  in  the  alternative,  whether  the  Clerks  were 
free  to  strike  the  Employers  because  of  the  latter 's  inability 
to  enforce  Article  I  (Tr.  56-57).   The  Regional  Director 
alleged  and  argued  that  this  arbitration  demand  violated 
Section  8(e)  of  the  Act.   (Tr.  16-17,  Par.  9)   The  Regional 
Director  has  never  presented  any  evidence  to  the  contrary. 
He  has  never  sought  to  amend  his  petition  and  has  never 
represented  to  the  Court  that  such  a  demand  for  arbitration 
or  such  an  arbitration  is  not  violative  of  the  Act.  He  has 
limited  his  representations  to  the  Court  to  the  assertion 
that  he  has  been  given  "assurances"  that  the  arbitration 
award  would  not  be  put  into  effect  unless  he  first  approves  it. 
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waivered  from  his  allegation,  supported  with  ample  authority, 
that  an  arbitration,  of  the  nature  sought  by  Appellant  Unions, 
would  violate  the  Act.   (May  10  Transcript,  p.  17,  1.  15-18; 
p.  33,  1.  7-18;  Tr.  168,  1.  20-23;  June  14  Transcript  p.  50, 
1.  7-11)^ 

Nor  can  it  be  realistically  argued  that  the  attempt 
to  enforce  arbitration  avoids  the  prohibition  of  Section  8(e) 
because  it  purportedly  is  limited  to  grievances  claimed  as 
a  result  of  the  unenforceability  of  the  illegal  clauses  of 
Article  I.   In  effect,  this  forced  arbitration  was  designed 
either  to  void  the  entire  contract  or  to  release  the  Clerks 
from  their  no-strike  pledge  contained  therein.   But  such  an 
objective,  in  the  context  of  an  8(e)  dispute  has  been  held 
by  this  Court  to  be  violative  of  the  Act   In  NLRB  v. 
Amalgamated  Lithographers.  309  F.2d  31  (9th  Cir.  1963),  the 
lithographers  had  a  "trade  shop"  clause  which  was  found  to 
violate  Section  8 (e),  and  although  the  employers  were  not 
required  to  live  up  to  this  clause,  if  they  did  not  do  so  the 


^Among  the  cases  in  point  cited  by  the  Regional 
Director  in  support  of  the  proposition  that  demanding  and  en- ^ 
gaging  an  arbitration  with  respect  to  clauses  that  are  violative 
of  Section  8(e)  is  itself  violative  of  Section  8(e)  are:  Hillbro 
Newspaper  Printing  Co..  135  NLRB  1132,  enforced,  Los  An?];eles 
Mailers  Union  v.  NLRB.  311  F.2d  121  (D.C.  Cir.  19F2)  (reaffirming 
hot  cargo  clause  is  "entering  into"  it) ,  Kennedy  v.  Service 
Employees  Union.  Civil  No.  63-490- JTn?C  (S.D.  Cal.  1963)  QarDitrat- 
ing  is  equivalent  to  giving  effect  to  unlawful  clause),  McLeoQ 
V.  American  Fed' n  of  Television  Artists.  234  F.  Supp.  832^ 
(S.D.N.Y.  1964)  (ibIHTl 
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lithographers  were  free  to  open  the  contract.   Concluding 
that  under  this  provision  "the  employer  agrees  that  he  will 
deal  with  non-union  employers  only  at  the  risk  of  giving  up 
all  of  his  benefits  under  his  contract,"  309  F.2d  at  36,  the 
Court  found  this  tactic  to  be  unlawful.   The  Board,  too,  had 
dealt  with  such  subterfuges  and  has  uniformly  condemned  them. 
See,  e.g.,  Arthur  J.  Galli.c^an.  148  NLRB  No.  31,  56  L.R.R.M. 
1471,  1472,  1964  CCH  NLRB  1113,334  at  pp.  21,  295-96  (1964) 
(imposition  of  financial  penalty  on  employer  who  purchases 
coal  from  non-union  company).   And  in  Brown  Transport  Corp.. 
140  NLRB  1436  (1963),  set  aside  on  other  grounds,  334  F.2d 
539,  548-49  (D.C.  Cir.  1964),  the  Board  said  of  a  "hazardous 
work  clause"  which  permitted  the  contract  to  be  reopened  for 
additional  benefits  if  the  employees  were  required  to  handle 
"hot  cargo": 

"It  is  a  method  for  making  it  difficult  and 
expensive,  and  unlikely  for  an  employer  signa- 
tory to  the  agreement  to  insist  that  his 
employees  handle  'hot  cargo'  goods  or  equip- 
ment. ■••   140  NLRB  at  1439. 

It  is  gainsay  that  the  Employers  who  would  be 

dragged  into  such  an  arbitration  have  nothing  to  gain  but  risk 

either  their  entire  contract  or  suffer  strike  activity. 

Their  only  alternative,  assuming  such  were  possible,  is  to 

"voluntarily"  put  into  effect  the  illegal  clauses  of  Article 

I.   Such  an  "urging"  on  the  part  of  the  Clerks  is  in  itself 

a  form  of  pressure  that  is  unlawful.  Met  with  the  "facts  of 

life"  and  the  evidence  supplied  by  the  head  of  one  of  the 


1  o 


sought  by  the  Clerks  (See  Exhibit  2,  p.  1,  column  1,  2;  p.  2, 
column  3;  p.  3,  column  2.   And  see  May  10  Transcript,  p.  40 
1.  1-8;  p.  42,  1.  20-24),  the  District  Court,  in  a  proper 
exercise  of  judicial  discretion,  would  not  permit  itself  to 

sanction  such  a  ruse  or  encourage  or  be  an  ally  to  such 

3 

further  violations  of  the  Act. 

The  Court  below  recognized  the  sham  for  what  it 
is:  an  attempt  to  compel  compliance  on  the  part  of  the 
Employers  with  the  unlawful  clauses  or  to  face  the  unenviable 
but  inevitable  alternative  of  arbitrating  the  existence  of 
the  entire  collective  bargaining  agreement  under  a  strike 
threat.   The  Court,  for  one,  recognized  that  it  was  enforcing 
public  rights  and  that  through  the  guise  of  the  stipulation 
proposed,  these  public  rights  were  being  undercut.   It 
exercised,  based  upon  the  record  and  the  evidence  before  it, 
proper  judicial  discretion.   Its  order,  in  accordance  with 
the  dictates  of  the  Act,  was  just  and  proper.   The  only 
"evidence"  in  opposition  to  the  Court's  action  was  the 
"assurances"  given  by  the  Clerks  to  the  Regional  Director. 
This,  as  a  matter  of  law  and  fact,  was  patently  insufficient 
to  permit  a  violation  of  the  Act. 


o 

Arbitration  itself  under  these  circumstances  consti- 
tutes an  unfair  labor  practice  and  such  proceedings  have  been 
enjoined  at  the  request  of  the  Board.   McCleod  v.   American 
Fed'n  of  Television  Artists.  234  F.  Supp.  832  (S.D.N.Y.  1964) 
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ihe  Kegionai  Director  snouia  not  properly  have 
accepted  the  "assurances"  of  the  Clerks;  the  statute  dictates 
the  Regional  Director  seek  an  injunction.   At  any  rate, 
however,  as  the  court  in  Madden  v.  Milk  Wagon  Drivers  Local 
753,  I.B.T.,  229  F.  Supp .  A90  (D.C.N.  111.,  1964)  stated, 
district  courts  are  not  to  be  "rubber  stamps"  in  10(1)  pro- 
ceedings.  The  Court  below  is  not  a  "rubber  stamp";  i_t  need 
not  have  accepted  the  "assurances"  of  the  Clerks. 

For  the  reasons  set  forth  herein,  the  District 
Court  properly  enjoined  the  arbitration  and  its  order  should 
be  affirmed. 

DATED;  August  19,  1965 

Respectfully  submitted, 

HILL,  FARRER  &  BURRILL 
CARL  M.  GOULD 
STANLEY  E.  TOE IN 


/  ..^  ^  x/ 


By  d^^&.  _p _Q-yci 
^  Stanley  E.  Tobin 

Attorneys  for  American  Research 
Merchandising  Institute,  U.S. 
Servateria  Corporation  and 
Wesco  Merchandising  Co. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  20200 
National  Labor  Relations  Board,  petitioner 


V. 


Ambrose  Distributing  Company,  respondent 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS 

BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition 
of  the  National  Labor  Relations  Board  pursuant  to 
Section  10(e)  of  the  National  Labor  Relations  Act, 
as  amended  (61  Stat.  136,  73  Stat.  519,  29  U.S.C, 
Sec.  151,  et  seq.),^  for  enforcement  of  its  order  issued 
against  Ambrose  Distributing  Company  (herein  called 
respondent)  on  February  9,  1965,  following  the  usual 


^The  pertinent  statutory  provisions  are  printed  as  an  ap- 
pendix, infra,  pp.  15-17. 

(1) 


proceedings  under  Section  10(c)  of  the  Act.  The 
Board's  decision  and  order  (R.  34)=  are  reported  at 
150  NLRB  No.  157.  This  Court  has  jurisdiction 
under  Section  10(e)  of  the  Act,  the  unfair  labor 
practices  having  accurred  in  Wendell,  Idaho  where 
respondent  maintains  a  trucking  terminal." 

STATEMENT  OF  THE  CASE 

I.   The  Board's  Findings  of  Fact 

The  Board  found  that  respondent  violated  Section 
8(a)  (1)  of  the  Act  by  interrogating  and  threatening 
employees  concerning  their  union  activities  and  prom- 
ising them  benefits  for  refraining  from  such  ac- 
tivities. The  Board  further  found  that  respondent 
violated  Section  8(a)  (3)  and  (1)  of  the  Act  by  dis- 
charging two  employees  to  discourage  union  activities. 
The  facts  underlying  the  Board's  conclusions  are  as 
follows : 


^  References  designated  "R."  are  to  Volume  I  of  the  record 
as  reproduced  pursuant  to  Rule  10  of  this  Court.  Refer- 
ences designated  "Tr."  are  to  the  reporter's  transcript  of 
testimony  as  reproduced  in  Volume  II  of  the  record.  Refer- 
ences designated  "GCX"  are  to  exhibits  of  the  General  Coun- 
sel. Whenever  in  a  series  of  references  a  semicolon  appears, 
those  references  preceding  the  semicolon  are  to  the  Board's 
findings;  those  following  are  to  the  supporting  evidence. 

^  The  complaint  alleges  and  the  answer  admits  that  "A.  N. 
Ambrose  is,  and  has  been  at  all  times  material  herein,  an 
individual  proprietor  doing  business  under  the  trade  name  and 
style  of  Ambrose  Distributing  Company"  (R.  5,  9,  19).  Am- 
brose is  a  wholesale  distributor  of  meats  and  Texaco  petro- 
leum products  and  also  hauls  freight  as  a  private  carrier  truck 
line.    No  jurisdictional  issue  is  px-esented. 


A.     The  interference,  restraint,  and  coercion 

Approximately  38  truckdrivers  work  out  of  re- 
spondent's terminal  in  Wendell,  Idaho  (R.  19;  Tr. 
10-11).  In  September  1963,  Richard  Byrd,  one  of 
these  drivers,  joined  the  Union'  (R.  19;  Tr.  11). 
Thereafter,  until  mid-November,  he  solicited  other 
drivers  to  join  the  Union  (R.  19;  Tr.  12).  On  De- 
cember 12,  1963,  the  Union  filed  a  representation 
petition  and,  on  February  18,  1964,  the  Board  con- 
ducted an  election  which  the  Union  lost  (R,  19;  Tr. 
4-5). 

In  mid-December  1963,  A.  N.  Ambrose,  the  Com- 
pany's owner,  asked  Thomas  Smith,  a  driver,  what 
he  thought  of  the  "union  situation"  and  cautioned 
him:  "Now,  whatever  you  fellows  do,  don't  vote  for 
the  union"  (R.  20;  Tr.  63).  Thereafter,  about  the 
middle  of  January  1964,  Ambrose  told  Smith  that 
he  had  been  thinking  for  some  time  about  establish- 
ing a  fund  for  permanent  employees  and,  although 
he  could  not  promise  to  do  so.  he  was  considering 
instituting  such  plan  should  the  Union  be  defeated 
(R.  20;  Tr.  63-64).^  In  early  February,  Ambrose 
told  Smith  that  he  was  going  to  stop  operating  the 
trucks  for  a  period  of  two  weeks  until  the  election 
was  over  (R.  21;  Tr.  64-65).  He  then  predicted: 
"Well,  if  this  causes  me  to  lose  my  Buttrey  run,  I've 


*  General  Teamsters,  Warehousemen,  Chauffeurs  &  Helpers 
Union,  Local  No.  483,  affiliated  with  the  International  Brother- 
hood of  Teamsters,  Chauffeurs,  Warehousemen  &  Helpers  of 
America  (Independent). 

=  Byrd  was  present  when  this  conversation  occurred  and  his 
testimony  corroborates  Smith's  (R.  20  n.  4;  Tr.  42-43). 


got  eight  trucks  sold  in  Utah  .  .  ."  (R.  21;  Tr.  65). 
In  mid-February,  just  prior  to  the  election,  Manager 
Nolan  Cooper,  told  employee  Ernest  Bartee  that, 
if  the  Union  won  the  election,  respondent  would  re- 
duce its  operations  so  that  not  more  than  five  trucks 
would  be  kept  running  (R.  19;  Tr.  92).  A  day  or 
two  after  the  election.  Cooper  told  Bartee  that  he 
had  a  list  of  15  drivers  he  thought  voted  for  the 
Union.  He  said  he  would  have  to  cross  off  four 
names  since  the  Union  received  only  11  votes.  Cooper 
threatened  that  those  on  the  list  would  be  "sent  down 
the  road"  (R.  19;  Tr.  94).  All  of  the  foregoing 
evidence  is  substantially"  uncontradicted  (R.  20). 

B.    The  discharges 

Richard  Byrd — On  January  4,  1964,  Cooper  ac- 
cused Byrd  of  being  the  "instigator  of  this  union 
business"  and  said  that  he  had  had  "two  guys  in  [his 
office]  that  swore  that  [Byrd]  signed  them  up"  (R. 
19;  Tr.  14).  About  January  20,  while  Byrd  was  talk- 
ing to  employee  Gene  Kuhn  in  the  shop  at  Wendell, 
Ambrose  approached  them  and  cautioned  Kuhn:  "Be 
careful  what  you  say,  Byrd  is  going  to  be  the  new 
shop  steward  in  the  union"  (R.  20;  Tr.  16). 

In  Januaiy,  Byrd  narrowly  avoided  colliding  with 
another  vehicle  and  scraped  his  trailer  against  a 
guardrail  of  a  bridge,  but  the  only  damage  was  some 
scratches  in  the  paint    (R.   20;  Tr.   38-40).     Byrd 


"  Ambrose  did  deny  in  general  terms  that  he  had  ever 
threatened  to  curtail  operations  if  the  employees  joined  the 
Union  (R.  21,  n.  7;  Tr.  111). 


mentioned  the  incident  to  shop  employees  at  Wendell, 
and  Ambrose  learned  of  it  through  them  (R.  20; 
Tr.  40-42).  On  the  occasion  in  mid-Januaiy  when 
Ambrose  spoke  to  Byrd  and  Smith  concerning  the 
possibility  of  establishing  a  fund  for  permanent  em- 
ployees should  the  Union  be  defeated,  Ambrose  vol- 
unteered that  he  was  a  fair  man  and  would  not  bear 
resentment  against  an  employee  who  had  signed  a 
card  desigiiating  the  Union  as  his  bargaining  rep- 
resentative (R.  20;  Tr,  43).  Ambrose  went  on  to 
say  that,  if  this  were  not  so,  he  could  have  used  the 
scratched-paint  incident  to  discharge  Byrd  (R.  20; 
Tr.  43). 

In  February,  Ambrose  told  Smith  that  he  could  not 
understand  why  Byrd  was  for  the  Union  considering 
the  help  he  had  given  Byrd  in  the  past'  (R.  21;  Tr. 
66).  After  the  election,  when  Cooper  showed  em- 
ployee Bartee  the  list  of  employees  he  suspected 
were  union  sympathizers,  Bartee  noted  that  the  names 
of  Byrd  and  Smith  were  included  (R.  19;  Tr.  93). 
At  this  time.  Cooper  told  Bartee  that  Byrd  and  an- 
other driver,  S.  C.  ("Dutch")  Dillon,  were  promoting 
the  Union  (R.  19-20;  Tr.  94).  In  late  February, 
about  a  week  after  the  election,  Cooper  upbraided 
Byrd  for  stirring  up  trouble  and  for  reporting  to  an 
investigating  Board  agent  what  Cooper  had  said  to 
Byrd  about  the  Union  (R.  20;  Tr.  20-22).  Cooper 
accused  Byrd  of  not  having  enough  courage  to  fight 


'  In  various  business  arrangements,   respondent  had   ex- 
tended credit  and  assistance  to  Byrd  (R.  19;  Tr.  109-110). 


his  own  battles  and  of  having  to  call  in  outsiders 
for  help  (R.  20;  Tr.  22). 

In  early  March,  Byrd  and  another  driver  left  a 
trailer  at  respondent's  yard  in  Butte  and  proceeded 
on  to  other  destinations  (R,  20;  Tr.  25-26).  On 
March  11,  Ambrose  telephoned  Byrd  and  asked  him 
if  he  had  delivered  a  trailer  of  grain  to  Butte  (R. 
20;  Tr.  23).  When  Byrd  said  that  he  had,  Ambrose 
told  him  that  he  had  not  properly  lowered  the  land- 
ing gear  on  the  trailer,  that,  as  a  result,  the  trailer 
had  been  damaged,  and  that  it  had  taken  five  hours 
to  jack  the  trailer  up  to  its  proper  position  (R.  20- 
21;  Tr.  23).  Byrd  asserted  that  the  trailer  had  been 
correctly  uncoupled  from  the  tractor  and  was  safely 
set  when  he  left  it  (R.  21;  Tr.  23).  Despite  Byrd's 
denial,  Ambrose  said  that,  considering  the  quality 
of  the  work  Byrd  had  been  doing  recently  and  the  fact 
that  he  had  struck  a  bridge  sometime  earlier,  he  was 
discharged  (R.  21;  Tr.  23).  At  this  point,  Byrd  be- 
came angry  and  called  Ambrose  a  liar,  asserting  that 
Ambrose  knew  he  had  not  damaged  any  trailer  in 
Butte  (R.  21;  Tr.  23).  Ambrose  replied:  "Well  that 
doesn't  make  any  difference.  I've  got  about  five  guys 
up  here  that  will  swear  that  you  did"  (R.  21;  Tr.  24). 
Ambrose  then  said  that  he  should  have  been  given 
some  help  when  he  needed  it  and  that  Byrd,  in  con- 
sideration of  all  that  had  been  done  for  him  in  the 
past,  was  one  who  should  have  supplied  it  (R.  21; 
Tr.  24).  Byrd  has  not  since  worked  for  respondent 
(R.  21;  Tr.  109). 

Thomas  Smith — In  late  February  or  early  March, 
Smith  was  given  a  driving  assignment  which  he  said 


he  could  not  accept  because  he  had  no  money  (R.  21; 
Tr.  67).  When  Ambrose  telephoned  him  to  inquire 
about  the  difRculty,  Smith  explained  that  several  pay 
and  expense  checks  were  due  him  and  that  part  of  the 
expense  money  given  him  had  been  spent  for  grocer- 
ies (R.  21;  Tr.  67-68).  At  Ambrose's  direction,  Smith 
went  to  the  Wendell  terminal  (R.  21;  Tr.  68).  There, 
Ambrose  accused  him  of  causing  trouble.  When 
Smith  questioned  what  trouble  he  had  caused,  Am- 
brose referred  to  the  "union  deal."  Smith  rejoined 
that  no  one  knew  how  he  had  voted  or  would  ever 
know.  (R.  21;  Tr.  68-69.)  After  some  further  dis- 
cussion, Ambrose  made  a  personal  loan  to  Smith  of 
$200  (R.  21;  Tr.  69). 

About  the  middle  of  March,  while  driving  a  truck 
in  Canada,  Smith  jackknifed  the  trailer,  causing  dam- 
age which  Smith  estimated  would  take  less  than  $200 
to  repair  (R.  21;  Tr.  70-72).  Smith  telephoned  his 
dispatcher  in  Butte  vv'ho  instructed  him  to  continue 
his  trip  (R.  21;  Tr.  72).  About  March  18,  Smith 
arrived  in  Butte,  and  after  the  truck  was  repaired, 
Smith  delayed  in  the  Butte  office  waiting  for  an  ex- 
pense check  (R.  21;  Tr.  72-74).  Ambrose  instructed 
Smith  to  proceed  to  Wendell,  assuring  him  that  he 
would  bring  the  check  down  in  a  day  or  two,  adding 
"You  won't  be  going  out  before  Sunday,  anyway" 
(R.  21;  Tr.  74). 

On  Saturday,  March  21,  Smith  met  Ambrose  at 
the  Wendell  office  (R.  21-22;  Tr.  75).  Ambrose  said: 
"Tom,  you  sure  have  me  in  a  bind."  Smith  asked 
how  that  was  so  and  Ambrose  explained:  "You  know 
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I  fired  those  fellows  *"  the  other  day  that  dropped 
that  trailer  up  in  Butte."  Smith  acknowledged 
that  he  had  heard  about  it.  Ambrose  then  pro- 
ceeded to  say,  in  effect,  that,  if  he  did  not  now  dis- 
charge Smith,  the  Union  would  force  him  to  take  the 
other  men  back  to  work,  (R.  22;  Tr.  75-76.)  Ambrose 
suggested  that  although  he  was  discharging  Smith, 
he  would  arrange  for  Smith  to  continue  work  by  haul- 
ing hay  in  Smith's  own  truck.  After  several  further 
conversations,  in  which  Ambrose  allayed  Smith's  fears 
that  there  would  be  insufficient  business  to  make  such 
a  venture  profitable,  Smith  purchased  a  truck  and 
readied  himself  for  this  work.  When,  about  the 
middle  of  April,  he  telephoned  Ambrose  and  reported 
that  he  was  prepared  to  start  hauling,  Ambrose  in- 
formed him  that  he  did  not  think  there  would  be  any 
hay  for  him  to  haul.  This  was  the  last  conversation 
Smith  had  with  Ambrose,  (R,  22;  Tr.  76-79.) 

II.   The  Board's  Conclusions  and   Order 

On  these  facts,  the  Board  concluded  that  respondent 
violated  Section  8(a)  (1)  of  the  Act  by  interrogating 
employees  concerning  their  union  activities,  threaten- 
ing them  with  reprisals  for  engaging  in  such  ac- 
tivities, and  promising  them  benefits  for  refraining 
from  such  activities  (R,  23,  24,  34),  The  Board 
also  concluded  that  respondent  violated  Section  8(a) 
(3)  and  (1)  of  the  Act  by  discharging  employee 
Byrd  for  his  union  activities  and  by  discharging  em- 


« Although,  according  to  Smith's  testimony,  Ambrose  used 
the  plural,  there  is  no  evidence  that  anyone  other  than  Byrd 
was  fired. 


ployee  Smith  "because  of  [its]  fear  that  failure  to 
take  this  action  might  strip  from  the  discharge  of 
Byrd  the  mantle  of  legality  with  which  [it]  had 
sought  to  clothe  [that  discharge]"  (R.  23,  24,  34). 
Accordingly,  the  Board  ordered  respondent  to  cease 
and  desist  from  the  unfair  labor  practices  found 
and  in  any  other  manner  interfering  with,  restrain- 
ing, or  coercing  employees  in  the  exercise  of  the 
rights  guaranteed  them  in  Section  7  of  the  Act.  Af- 
firmatively, the  Board  ordered  respondent  to  offer  full 
reinstatement  to  Byrd  and  Smith,  to  make  them  whole 
with  backpay  plus  interest,  and  to  post  the  usual 
notices  (R.  25-26,  34). 

ARGUMENT 

I.  Substantial  Evidence  on  the  Record  as  a  Whole 
Supports  the  Board's  Finding  That  Respondent  Vio- 
lated Section  8(a)(1)  of  the  Act 

The  evidence  summarized  above,  pp.  3-9,  estab- 
lishes that,  both  before  and  after  the  election, 
respondent  unlawfully  attempted  to  undermine  its 
employees'  support  of  the  Union.  Thus,  about  the  time 
that  the  Union  filed  its  representation  petition  with 
the  Board,  Ambrose  himself  coercively  interrogated 
employee  Smith  concerning  union  activities  and  cau- 
tioned him:  "Now,  whatever  you  fellows  do,  don't 
vote  for  the  Union"  (R.  20;  Tr.  63).  Thereafter, 
Ambrose  sought  to  induce  the  employees  to  abandon 
the  Union  by  suggesting  that  a  fund  for  permanent 
employees  would  be  established  if  the  Union  was  de- 
feated in  the  election  and  by  threatening  that  large- 
scale  layoffs  would  occur  if  the  Union  won.     Man- 
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ager  Cooper  also  threatened  the  retaliatory  dismissals 
of  all  those  who  voted  for  the  Union.  That  such 
conduct  constitutes  interference,  restraint,  and  coer- 
cion within  the  meaning  of  Section  8(a)(1)  of  the 
Act  is  too  well  settled  to  require  extended  discussion. 
N.L.R.B.  V.  Action  Wholesale  Company,  Inc.,  342  F. 
2d  798  (C.A.  9),  enforcing  145  NLRB  627;  N.L.R.B. 
V.  Kit  Manufacturing  Company,  292  F.  2d  686,  688 
(C.A.  9) ;  N.L.R.B.  v.  California  Compress  Co.,  274 
F.  2d  104,  106  (C.A.  9);  N.L.R.B.  v.  Sebastopol 
Apple  Growers  Union,  269  F.  2d  705,  707-708  (C.A. 
9) ;  Carpenteria  Lemon  Assn.  v.  N.L.R.B.,  240  F. 
2d  554,  558  (C.A.  9),  cert,  denied,  354  U.S.  909; 
N.L.R.B.  V.  Parma  Water  Lifter  Co.,  211  F.  2d  258, 
261-263  (C.A.  9),  cert,  denied,  348  U.S.  829. 

II.  Substantial  Evidence  on  the  Record  as  a  Whole  Sup- 
ports the  Board's  Finding  That  Respondent  Violated 
Section  8(a)(3)  and  (1)  of  the  Act 

A.    Byrd's  discharge 

The  Board's  finding  that  respondent  discharged 
employee  Byrd  because  of  his  union  activities  is 
amply  supported  by  the  record.  Byrd  spearheaded 
the  union  drive  at  the  Wendell  terminal,  and  Am- 
brose was  fully  aware  of  this  fact.  Manager  Cooper 
told  Byrd  and,  later,  another  employee,  that  Byrd 
was  the  union  instigator  or  promoter  (R.  19-20;  Tr. 
14,  94).  Ambrose  also  complained  to  Smith  of  what 
he  considered  to  be  Byrd's  disloyalty  and  ingratitude 
in  supporting  the  Union  (R.  21;  Tr.  66),  and  Cooper 
upbraided  Byrd  for  cooperating  with  a  Board  agent 
assigned  to  investigate  alleged  interference  with  the 
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employees'  organizational  rights  (R.  20;  Tr.  20-22). 
Cooper  also  threatened  that  the  union  adherents 
would  be  "sent  down  the  road"  (R.  19;  Tr.  94),  and 
Ambrose  warned  Byrd  that  his  union  activities  might 
result  in  a  discharge  were  Ambrose  not  a  "fair"  man 
(R.  20;  Tr.  43).  Subsequently  Byrd  was  summarily 
discharged. 

Respondent  contends  that  Byrd  was  not  discharged 
for  his  union  activities  but  because  he  damaged  a 
trailer  by  improperly  lowering  its  gear  when  he  de- 
posited it  at  respondent's  yard  in  Butte.  Other  than 
Ambrose's  testimony,  however,  the  record  contains 
no  evidence  that  any  trailer  was,  in  fact,  damaged 
and  the  Trial  Examiner  generally  discredited  him 
as  a  witness  (R.  22,  n.  8).  In  addition,  if  an  in- 
vestigation had  been  made  of  the  incident,  it  would 
have  shown  that  Byrd  was  the  "second  driver"  on  the 
run  in  question  and,  therefore,  that  he  was  not  solely 
responsible  for  uncoupling  the  trailer  (Tr.  24-25)." 
Moreover,  the  alleged  damage  was  not  discovered  until 
a  week  after  the  trailer  had  been  parked  at  the  yard 
(Tr.  108)  and,  thus,  it  was  quite  possible  that  any 
damage  resulted  from  some  cause  other  than  the  in- 
itial adjustment  of  the  landing  gear. 

Even  if  the  Company  had  reason  to  believe  that  a 
trailer  was  damaged  due  to  negligence  on  Byrd's 
part,  it  is  clear  that  respondent  used  this  circum- 
stance as  a  pretext  to  rid  itself  of  the  man  it  cor- 
rectly identified  as  the  key  union  supporter  at  the 
Wendell  terminal.    When  Ambrose  telephoned  Byrd 


^  There  is  no  evidence  that  any  disciplinary  action  was  taken 
against  the  "first  driver." 
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and  told  him  that  he  had  damaged  the  trailer  de- 
posited in  Butte,  Byrd  denied  that  he  had  and  as- 
serted that  the  trailer  had  been  properly  uncoupled 
and  was  set  safely  at  the  time  he  left  it.  Despite 
Byrd's  denial,  Ambrose  proceeded  to  discharge  him. 
After  Byrd  accused  Ambrose  of  knowing  that  he  had 
not  damaged  the  trailer,  Ambrose  rejoined:  "Well, 
that  does  not  make  any  difference.  I've  got  about  five 
guys  up  here  that  will  swear  that  you  did"  (R.  21; 
Tr.  24).  Ambrose  then  "made  a  short  statement 
about  of  all  the  people  that  should  have  helped  him 
when  he  needed  help,  [Byrd]  was  one  that  certainly 
should  have"  (R.  21;  Tr.  24).  This  concluding  com- 
ment was  an  obvious  reference  to  Byrd's  support  of 
the  Union.  Ambrose's  remarks,  which  were  estab- 
lished by  uncontradicted  testimony,  clearly  show  that 
he  was  determined  to  effect  Byrd's  discharge  no  mat- 
ter where  the  fault,  if  any,  lay  in  connection  with 
trailer  damage  and  that  the  discharge  was  in  retalia- 
tion for  Byrd's  union  activities. 

In  view  of  respondent's  attempts  to  defeat  its  em- 
ployees' organizational  efforts,  the  knowledge  of 
Byrd's  leadership  of  those  efforts,  and  the  circum- 
stances of  his  discharge,  we  submit  that  the  Board 
properly  rejected  respondent's  explanation  for  the 
discharge  and  found  instead  that  the  discharge  was 
discriminatorily  motivated.  N.L.R.B.  v.  Argentum 
Mining,  296  F.  2d  219  (C.A.  9),  enforcing  129  NLRB 
439;  N.L.R.B.  v.  Sebastopol  Apple  Growers  Union, 
269  F.  2d  705  709-710  (C.A.  9)  ;  N.L.R.B.  v.  Home- 
dale  Tractor  &  Equipment  Co.,  211  F.  2d  309,  313- 
314  (C.A.  9),  cert,  denied,  348  U.S.  833;  N.L.R.B.  v. 
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Dant  d-  Russell,  207  F.  2d  165,  166-167  (C.A.  9) ; 
N.L.R.B.  V.  West  Coast  Casket  Co.,  205  F.  2d  902,  907 
(C.A.  9). 

B.    Smith's  Discbarge 

As  stated  above,  the  Board  found  that  Smith  was 
discharged  in  order  to  lend  credence  to  respondent's 
asserted  reason  for  discharging  Byrd.  When  Smith 
arrived  in  Butte  following  the  accident  in  which  his 
trailer  had  been  damaged,  Ambrose  gave  no  hint  that 
any  disciplinary  action  would  be  taken.  Smith  was 
simply  instructed  to  proceed  to  Wendell  and  wait  for 
his  check  which  would  be  delivered  before  he  was  dis- 
patched again.  When,  three  days  later,  Smith  was 
summarily  discharged,  Ambrose  made  no  attempt  to 
justify  the  action  on  the  ground  that  Smith  was  at 
fault  in  the  accident.  Rather,  he  admitted  that  he 
was  forced  to  discharge  Smith  because,  unless  he 
did  so,  it  might  appear  that  he  had  discriminated 
against  Byrd  and,  thus,  he  might  be  pressured  into 
reinstating  him.  Since  respondent  openly  confessed  an 
unlawful  motive  for  Smith's  discharge — that  is,  to 
give  "an  appearance  of  legitimacy"  to  the  discrimina- 
tory discharge  of  Byrd — ,  the  Board  properly  found 
that  the  dismissal  of  Smith  was  also  a  violation 
of  Section  8(a)(3)  and  (1)  of  the  Act.  N.L.R.B. 
V.  Superex  Drugs,  Inc.,  341  F.  2d  747,  749  (C.A.  6) ; 
Wonder  State  Mfg.  Co.  v.  N.L.R.B.,  831  F.  2d  737, 
738  (C.A.  6) ;  N.L.R.B.  v.  Williams,  195  F.  2d  669, 
672  (C.A.  4),  cert,  denied,  344  U.S.  834. 
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CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted 
that  the  Board's  order  should  be  enforced  in  full. 


Arnold  Ordman, 

General  Counsel, 

DOMINICK  L.  MANOLI, 

Associate  General  Counsel, 

Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 

Elliott  Moore, 
Vivian  Asplund, 

Attorneys, 

National  Labor  Relations  Board. 
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The  undersigned  certifies  that  he  has  examined 
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quirements. 


Marcel  Mallet-Prevost 

Assistant  General  Counsel 

National  Labor  Relations  Board 
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APPENDIX  A 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  73  Stat.  519, 
29  U.S.C,  Sees.  151,  et  seq.)  are  as  follows: 

Rights  of  Employees 

Sec.  7.  Employees  shall  have  the  right  to  self-or- 
ganization, to  form,  join,  or  assist  labor  organiza- 
tions, to  bargain  collectively  through  representatives 
of  their  own  choosing,  and  to  engage  in  other  con- 
certed activities  for  the  purpose  of  collective  bargain- 
ing or  other  mutual  aid  or  protection,  and  shall  also 
have  the  right  to  refrain  from  any  or  all  of  such 
activities  except  to  the  extent  that  such  right  may  be 
affected  by  an  agreement  requiring  membership  in  a 
labor  organization  as  a  condition  of  employment  as 
authorized  in  section  8  (a)   (3). 

Unfair  Labor  Practices 

Sec.  8. (a)  It  shall  be  an  unfair  labor  practice 
for  an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7; 

*         *         *         * 

(3)  by  discrimination  in  regard  to  hire  or  ten- 
ure of  employment  or  any  term  or  condition  of 
employment  to  encourage  or  discourage  member- 
ship in  any  labor  organization: 

*P  V  ■F  V 

Prevention  of  Unfair  Labor  Practices 
Sec.  10 
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(e)  The  Board  shall  have  power  to  petition  any 
court  of  appeals  of  the  United  States,  .  .  .  within  any 
circuit  .  .  .  wherein  the  unfair  labor  practice  in  ques- 
tion occurred  or  wherein  such  person  resides  or  trans- 
acts business,  for  the  enforcement  of  such  order  and 
for  appropriate  temporary  relief  or  restraining  order, 
and  shall  file  in  the  court  the  record  in  the  proceed- 
ings, as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition,  the 
court  shall  cause  notice  thereof  to  be  sei-ved  upon  such 
person,  and  thereupon  shall  have  jurisdiction  of  the 
proceeding  and  of  the  question  determined  therein, 
and  shall  have  power  to  grant  such  temporary  relief 
or  restraining  order  as  it  deems  just  and  proper,  and 
to  make  and  enter  a  decree  enforcing,  modifying, 
and  enforcing  as  so  modified,  or  setting  aside  in  whole 
or  in  part  the  order  of  the  Board.  No  objection  that 
has  not  been  urged  before  the  Board,  its  member, 
agent,  or  agency,  shall  be  considered  by  the  court, 
unless  the  failure  or  neglect  to  urge  such  objection 
shall  be  excused  because  of  extraordinary  circum- 
stances. The  findings  of  the  Board  with  respect  to 
questions  of  fact  if  supported  by  substantial  evidence 
on  the  record  considered  as  a  whole  shall  be  conclu- 
sive. If  either  party  shall  apply  to  the  court  for  leave 
to  adduce  additional  evidence  and  shall  show  to  the 
satisfaction  of  the  court  that  such  additional  evidence 
is  material  and  that  there  were  reasonable  grounds 
for  the  failure  to  adduce  such  evidence  in  the  hearing 
before  the  Board,  its  member,  agent,  or  agency,  the 
court  may  order  such  additional  evidence  to  be  taken 
before  the  Board,  its  member,  agent,  or  agency,  and 
to  be  made  a  part  of  the  record.  .  .  Upon  the  filing 
of  the  record  with  it,  the  jurisdiction  of  the  court 
shall  be  exclusive  and  its  judgment  and  decree  shall 


17 

be  final,  except  that  the  same  shall  be  subject  to  re- 
view by  the  .  .  .  Supreme  Court  of  the  United  States 
upon  writ  of  certiorari  or  certification  as  provided 
in  section  1254  of  title  28. 
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APPENDIX  B 

The  following  table  of  exhibits  is  presented  pur- 
suant to  Rule  18(f)  of  the  Rules  of  the  Court.  Ref- 
erences are  to  the  typewritten  transcript  of  testimony 
("Tr.") : 
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-GENERAL  COUNSEL 
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STATEMENT  OF  THE  CASE 

The  Board  found  that  the  Respondent  herein, 
Ambrose  Distributing  Company,  violated  Section  8 
(a)  (1)  of  the  Act  by  interrogating  and  threatening- 
employees  concerning  their  union  activities,  and 
promising  them  benefits  for  refraining  from  such 
activities.  The  Board  also  found  that  the  Respond- 
ent violated  Sections  8(a)  (3  and  (1)  of  the  Act,  by 
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discharging  two  employees,  discouraging  union  ac- 
tivities. 

The  employer,  Respondent  herein,  Ambrose  Dis- 
tributing Company,  employs  approximately  thirty- 
eight  truck  drivers,  located  at  Respondent's  terminal 
in  Wendell,  Idaho  {II.  19;  Tr.  10-11).  Sometime 
in  September,  one  of  the  complainants,  Richard 
Byrd,  who  was  then  employed  by  the  Respondent, 
joined  the  Teamsters  union.  (R.  19;  Tr.  11)  The 
transcript  indicates  that  thereafter  and  up  until 
mid  November,  Mr.  Byrd  solicited  other  drivers  to 
join  this  union  (R.  19;  Tr.  12).  On  December  12, 
1963,  the  union  filed  a  representation  petition,  and 
on  February  18,  1964,  the  Board  conducted  an  elec- 
tion which  the  union  lost  (R.  19;  Tr.  4-5). 

The  Petitioner  takes  the  position  that  certain 
statements  allegedly  made  by  Mr.  Cooper,  a  super- 
visory personnel  of  the  Respondent,  and  Mr.  A.  N. 
Ambrose,  the  owner  of  the  company,  have,  in  effect, 
interfered,  restrained  and  coerced  Respondent's 
employees,  contraiy  to  Section  8  as  stated  above. 
The  first  of  these  is  a  statement  allegedly  made 
by  Mr.  Ambrose  in  mid  December  of  1963.  This 
statement  was  made  to  one  Thomas  Smith,  a  driver, 
wherein  Mr.  Smith  was  asked  what  he  thought  of 
the  "union  situation."  (R.  20;  Tr.  63).  It  was 
then  brought  out  that  Mr.  Ambi-ose  allegedly  stated, 
"Now,  whatever  you  fellows  do,  don't  vote  for  the 
union."  (R.  20;  Tr.  63) 

Counsel  for  the  General  Counsel  has  stated  that 


certain  remarks  made  by  the  owner  of  Respondent 
herein,  Mr.  A.  N.  Ambrose,  amounted  to  a  threat 
that  he  was  going  to  close  the  establishment  for  a 
period  of  two  weeks  while  the  election  was  being 
conducted  (R.  21;  Tr.  64-65).  Counsel  for  the 
General  Counsel  construes  this  as  a  threat.  Com- 
ment was  also  made  that  the  statement  of  Mr.  Am- 
brose that  if  there  is  a  loss  of  the  "Buttrey  run"  he 
has  eight  trucks  sold  in  Utah.  (R.  21;  Tr.  64-65) 

It  was  also  brought  out  by  Counsel  for  the  General 
Counsel  in  his  statement  of  the  case,  that  Mr.  Cooper 
told  employee  Ernest  Barte,  that  if  the  union  won 
the  election  Respondent  would  reduce  his  operation 
so  that  not  more  than  five  trucks  would  be  kept 
running.  (R.  19;  Tr.  92) 

Counsel  for  the  Genei-al  Counsel  has  also  made 
reference  to  an  alleged  statement  concei'ning  a 
promise  of  remunei'ation  in  the  event  of  the  union's 
defeat.  Mr.  Ambrose  categorically  denies  this  (Tr. 
104,  111).  Counsel  for  the  General  Counsel  has  also 
made  reference  to  alleged  statements  made  by  Mr. 
Cooper  which  constitute  thi'eats  and  coercion. 
These  statements  are  not  suppoiled  anywhere  else, 
and  were  categorically  denied  by  Mr.  Ambrose.  (Tr. 
Ill) 

DISCHARGES 

The  facts  in  this  case  with  regaixl  to  the  discharge 
of  Richard  Byrd  are  that  he  had  a  long  record  of 
unsatisfactory  employment.  The  uncontradicted 
testimony  of  Mr.  Ambrose  shows  that  Byrd  was  not 
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a  dependable  employee.  (Tr.  p.  44,  111).  In  addi- 
tion, the  testimony  shows  that  the  only  reason  Mr. 
Byrd  was  hired  at  all  was  to  pay  off  a  debt  previ- 
ously owed  the  company  (Tr.  p.  111).  The  tran- 
script also  shows  that  sometime  prior  to  Mr.  Byrd's 
dischai'ge,  he  was  involved  in  an  accident  at  a  bridge 
somewhere  in  Califoi-nia.  Testimony  of  Mr.  Byrd 
discloses  that  according  to  company  policy  and  rules 
this  action  was  sufficient  for  a  discharge.  (Tr.  109). 
Subsequently,  Mr.  Byrd  and  anothei'  driver  drove 
a  ti'uck  and  trailei-  to  Butte,  Montana.  This  trailer 
was  then  left  at  this  destination  and  another  trailer 
was  picked  up  by  the  two  drivers,  and  driven  else- 
where. The  owner,  Mr.  Ambrose,  and  some  other 
men  discovered  that  the  front  of  the  trailer  had 
been  damaged.  (Tr.  p.  108-109).  Mr.  Ambrose  then 
confronted  Mr.  Byrd  with  this  fact  and  accused 
him  of  causing  the  damage.  (Tr.  p.  109).  At  this 
point,  the  employee,  Mr.  Byrd,  called  Mr.  Ambrose 
a  "God  damned  liar."  (Tr.  p.  109).  It  was  estab- 
lished that  this  act,  in  and  of  itself,  independent  of 
Mr.  Byrd's  guilt  or  innocence  of  the  negligent  and 
careless  conduct,  was  sufficient  to  cause  his  dis- 
charge. (Tr.  109).  It  should  also  be  noted  that  the 
transcript  discloses  that  Mr.  Byrd's  own  statement 
of  the  part  he  took  in  the  disengaging  of  the  truck 
from  the  trailer  was  negligent  and  careless.  (Tr. 
p.  109). 

With  regard  to  the  employee,  Lawrence  Smith, 
the  record  amply  establishes  that  Smith  was  charged, 
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by  unrefuted  evidence,  with  the  following: 

( 1 )  He  improperly  used  company  money  with- 
out consent;  (Tr.  114) 

(2)  He  neglected  making  a  written  report  on 
a  chargeable  accident  which  occurred  in 
Canada,  through  his  own  negligence;  (Tr. 
112) 

(3)  He  made  false  statements  with  regard  to 
his  medical  discharge  from  a  hospital  and 
the  nature  of  his  illness;  (Tr.  123,  128, 
129) 

(4)  He  took  other  work  at  a  time  when  he  was 
needed  by  the  Respondent  employer,  there- 
by making  himself  unavailable,  and,  in 
effect,  quitting  his  job  with  the  Respond- 
ent.  (Tr.  113,  114,  115) 

ARGUMENT 

I. 

THE   EVIDENCE   ON   THE   RECORD   DOES 

NOT  SUPPORT  THE  BOARD'S  FINDING  THAT 

THE  RESPONDENT  VIOLATED  SECTION  8(a) 

(1)  OF  THE  ACT. 

As  previously  stated,  it  is  Counsel  for  the  General 
Counsel's  position  that  the  statement  by  Mr.  Am- 
brose "Now,  whatever  you  fellows  do  don't  vote  for 
the  union"  constitutes  a  threat  or  reprisal.  It  is 
respectfully  submitted  that  this  is  nothing  more 
than  an  exercise  of  an  employer's  right  to  freedom 
of  speech  and  to  inform  his  employees  that  manage- 
ment or  the  employer  are  not  in  favor  of  labor  or- 
ganizations.   NLRB  V.  Corning  Glass  Works,  204 


Fed.  2d  422  (CA-1;  1953) ;  Mmjfair  Mid-West,  Iiw. 
148  NLRB  155  (1964).  In  the  May  fair  case,  supra, 
the  Board  held  that  the  employei-'s  statement  that 
"We  don't  want  the  union  here  and  we  don't  have 
one,"  was  not  coercive  in  effect.  Mr.  Ambrose's 
statement  is  nothing  more  than  an  exhortation  to 
the  employees  to  not  vote  for  the  union.  This  is 
nothing  more  than  an  exercise  of  the  employer's 
right  to  freedom  of  speech. 

Counsel  for  the  General  Counsel  has  taken  the 
statement  of  Mr.  Ambrose  out  of  context  from  the 
ti-anscript  on  pages  64  and  65  and  has  attempted 
to  construe  that  as  a  thi-eat.  In  this  same  colloquially 
it  was  stated  that  if  there  is  a  loss  of  the  "Buttrey 
run"  he  has  eight  trucks  sold  in  Utah.   In  order  to 
clarify  the  import  of  M.  Ambrose's  statement  the 
full  context  of  what  was  said  should  be  quoted. 
"A.  Is  was  the  first  part  of  February  when  we 
was  working  on  this  engine  of  the  truck;  Mr. 
Ambrose  had  asked  me  if  I  would  like  to  work 
on  the  truck  while  it  was  in  the  shop,  I  told  him 
sure. 

"So  I  believe  we  started  this  work  on  a  Mon- 
day; then  Tuesday,  about  the  middle  of  the 
afternoon  Mr.  Ambi'ose  come  in  and  I  asked  him 
how  the  runs  were  coming  along;  he  said,  'Well, 
I'm  agoin'  to  park  the  trucks  foi'  two  weeks, 
startin'  tomorrow,  everything  that  comes  in 
will  set  for  two  weeks.' 

"I  asked  him  what  that  was  for  and  he  said, 
'It's  for  the  benefit  of  the  election;'  he  said,  I 
want  everybody  to  have  an  opportunity  to  vote.' 
"I  said,  'Well,  my  financial  condition  is  going 
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to  be  pretty  tough  on  me  lay  in'  ai'ound  for  two 
weeks;' 

"He  said,  'Well,  if  this  causes  me  to  lose  my 
Buttrey  run,'  he  says,  'I've  got  eight  trucks 
sold  in  Utah,'  and  he  said,  'If  you'd  like  for  me 
to  I'll  see  if  I  can  get  you  on  one  of  those.'  " 

(Tr.  p.  65,  lines  1-18) 

It  is  perfectly  obvious  from  reading  the  full  state- 
ment that  the  reason  why  the  ti'ucks  would  be  shut 
down  foi-  the  two  week  period  would  be  to  allow 
these  employees  to  exercise  their  lights  guaranteed 
by  Section  7  of  the  National  Laboi-  Relations  Act 
and  have  an  opportunity  to  vote  foi'  or  against  the 
union.  However,  by  side  comment,  it  was  also 
brought  out  by  the  transci'ipt  that  the  two  week 
lay-over  would  necessitate  the  sale  of  eight  trucks 
in  Utah,  but  he  would  sell  one  of  them  to  the  em- 
ployee in  order  to  allay  his  financial  condition 
occasioned  by  the  two  v/eek  shut-down.  How  this 
can  be  construed  as  a  threat;  as  coercion;  or  as  a 
repi-isal  is  beyond  comprehension. 

In  another  portion  of  Counsel  for  the  General 
Counsel's  argument,  it  is  brought  out  that  Mr. 
Cooper  told  an  employee,  Ernest  Bartee,  that 
I'educed  opei'ations  would  be  occasioned  in  the  event 
the  union  won  the  election  (R.  19;  Tr.  92).  In 
NLRB  v.  O'Keefe  and  Merritt  Manufacturing  Corn- 
pany','ns  Fed.  2d  445  (CA-9;  1949),  the  Ninth 
Circuit  held  that  a  speech  to  employees  that  a  CIO 
victory  was  regrettable  in  light  of  the  fact  that  the 
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employer  would  have  difficulty  in  selling  household 
appliances  to  be  installed  by  AFL  electricians,  was 
not  coercive  or  constituting  interference.  In  Pemi- 
Mor  Manufacturing  Corporation,  136  NLRB  647 
(1962),  the  Board  also  held  that  an  employer  did 
not  violate  Section  8(a)  (1)  where  the  President  of 
the  corporation  made  a  speech  after  the  union's 
defeat  in  an  election,  to  the  effect  that  it  would  be 
financially  disastrous  for  the  employer  to  be  sub- 
jected to  repetition  of  production  losses  which 
occurred  during  the  organizational  period.  The 
statements  of  Mr.  Cooper  certainly  do  not  consti- 
tute threats  or  coercion.  They  are  merely  state- 
ments of  the  economic  condition  of  the  company  in 
relation  to  union  activity. 

The  other  statements  allegedly  made  by  Mr.  Am- 
brose and  Mr.  Cooper  which  were  referred  to  at 
great  length  in  the  Counsel  for  the  General  Counsel's 
Brief  have  been  categorically  denied  by  Mr.  Am- 
brose. 

11. 

THE  EVIDENCE  ON  THE  RECORD  DOES 
NOT  SUPPORT  THE  BOARD'S  FINDING  THAT 
THE  RESPONDENT  VIOLATED  SECTION  8(a) 
(3)  AND  (1)  OF  THE  ACT. 

(a)   Byrd's  discharge. 

The  question  before  this  Court  with  regard  to  the 
discharge  of  Mr.  Byrd  is  whether  or  not  the  dis- 
charge was  motivated  because  of  Mr.  Byrd's  union 
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activity,  or  because  of  his  misconduct  as  an  em- 
ployee. General  Counsel  has  the  burden  of  proving 
by  the  preponderance  of  the  evidence  that  employer's 
conduct  in  dischai'ging  employees  was  motivated  by 
anti-union  considerations.  Radio  Indiistriea,  101 
NLRB  912  (1952);  Teetrad  Company,  125  NLRB 
No.  61  (1959),  Finnmore  Corporation,  131  NLRB 
(No.  84)  (19(51). 

It  is  respectfully  submitted  that  General  Counsel 
has  not  carried  this  burden  of  proof.  It  has  also  been 
held  that  it  is  proper  to  discharge  an  employee  be- 
cause of  negligence  in  operating  machinery.  NLRB 
V.  Burningham  Publishing  Company,  262  Fed.  2d  2 
(CA-5;  1959) ;  Dannen  Grain  and  Milling  Elevator 
Company  c.  NLRB,  130  Fed.  2d  321  (CA-8;  1942). 

In  Ferrell-Hicks  Chevrolet,  Inc.  142  NLRB  (No. 
21)  (1963),  the  Board  held  that  disrespectful  re- 
marks to  superiors  was  sufficient  grounds  for  dis- 
charge of  an  employee. 

The  undisputed  evidence  in  this  case  discloses  that 
Mr.  Byrd  engaged  in  negligent,  careless  and  im- 
proper conduct  with  I'egard  to  the  use  of  trucks.  ( Tr. 
108,  109).  It  is  shown  in  the  transcript  that  Mr, 
Byrd  left  oi'  quit  his  job  in  the  middle  of  a  run  with 
a  load  of  merchandise  on  the  truck.  (Tr.  Ill)  The 
record  also  discloses  that  when  the  employer  ques- 
tioned him  concerning  his  use  of  the  equipment  Mr. 
Byrd  chastized  his  superior  with  profanity  and  dis- 
respectful remarks.   (Tr.  109) 

(b)   Smith's  discharge. 


With  the  evidence  in  this  record  with  regard  to 
Mr.  Smith's  activities  and  the  poor  character  of  his 
w^ork,  it  is  difficult  to  believe  that  anything  other 
than  the  calibei-  of  his  performance  motivated  his 
dismissal.  The  record  as  referred  to  on  pages  4 
and  5  of  Respondent's  statement  of  the  case  show 
that  he  improperly  used  company  money,  failed  to 
make  a  written  report  of  a  chargeable  accident 
which  occurred  through  his  negligence,  and  which 
increases  the  employer's  insurance  rates ;  made  false 
statements  with  regard  to  his  physical  condition  and 
intentionally  sought  other  employment  at  a  time 
when  Respondent-employer  needed  his  services, 
thereby  making  himself  unavailable,  and,  in  effect, 
quitting  his  job.  There  can  be  very  little  question 
but  what  any  one  of  these  grounds,  taken  alone, 
is  sufficient  for  discharging  an  employee.  How- 
ever, Counsel  for  the  General  Counsel  has  taken 
the  position  in  both  instances,  i.e.  Byrd  and  Smith, 
that  even  though  the  actions  of  the  employees  were 
improper,  the  antipathy  of  the  employer  toward 
the  union  made  the  discharges  illegal.  In  NRLB 
V.  Burningham  Publishing  Company,  262  Fed. 
2d  2  (CA-5,  1958),  the  Fifth  Circuit  Court  of 
Appeals  propounded  the  rule  that  if  a  man  has  given 
his  employer  just  cause  for  his  discharge  the  Board 
cannot  save  him  from  the  consequences  by  showing 
that  he  was  pro-union  and  his  employer  anti-union. 

"We  have  no  doubt  that  the  Burningham  Pub- 
lishing Company  was  glad  to  get  rid  of  Ed- 
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waixls.  But  the  Company  has  a  light  to  operate 
its  plant  efficiently.  If  an  employee  is  both 
inefficient  and  engaged  in  union  activities,  that 
is  a  coincidence  that  does  not  destroy  the  just 
cause  for  his  discharge.  We  cannot  say,  and 
the  evidence  does  not  support  the  conclusion 
that  the  Board  can  say:  'Edwards  was  fired 
because  the  company's  officials  had  an  anti- 
union animus  against  Edwards. 

"The  evidence  shows  beyond  a  doubt  that  Ed- 
wards left  his  presses  during  working  hours." 
NLRB  V.  Burnmgliam  Puhlishing  Company, 
262  Fed.  2d  (CA-5 ;  1959 ) ,  at  p.  9. 

This  rule  was  cited  with  approval  and  followed  in 
Fro'^ty  Morn  Meats,  Inc.  v.  NLRB,  296  Fed.  2d  617 
(5th  Circuit;  1961);  NLRB  v.  Atlanta  Coca-Cola 
Bottling  Company,  239  Fed.  2d  300  (5th  Cir.; 
1961);  Miller  Electric  and  Manufacturing  Com- 
pany, Inc.  V.  NLRB,  265  Fed.  2d  225  (7th  Circuit; 
1959).  In  the  Frosty  Morn  Meats,  Inc.,  case,  supra, 
the  following  was  stated  by  the  Fifth  Circuit  with 
regai'd  to  the  application  of  the  Burningham  rule. 

"When  an  employee  gives  his  employer  as  much 
reason  to  fire  him  as  Judkins  did,  by  refusing  to 
follow  instructions  and  by  giving  not  only  his 
supervisor,  but  also  his  fellow  employees  the 
impression  that  he  was  uncooperative,  there  is 
no  basis  for  the  conclusion  that  the  employer 
has  treated  him  differently  than  he  would  have 
treated  a  non-union  employee.  As  a  speculative 
matter,  it  may  or  may  not  be  true  that  union 
animus  loomed  larger  in  the  employer's  moti- 
vation than  Judkins'  short-comings  as  a  worker. 
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When  the  evidence  of  just  cause  for  discharge 
is  as  great  as  it  is  here,  the  record  as  a  whole 
does  not  support  the  conclusion  that  the  dis- 
charged employee  was  deprived  of  any  right 
because  of  union  activities.  The  power  of  re- 
instatement is  remedial.  It  is  not  punitive.  It 
is  not  to  penalize  an  employer  for  anti-unionism 
by  forcing  on  the  payroll  an  employee  unfit  to 
stay  on  the  job." 

Frosty  Morn  Meats,  Inc.,  v.  NLRB, 
296Fed.  2d617,atp.  621. 

It  is  respectfully  submitted  that  even  though  Mi-. 
Ambrose  and  Mr.  Cooper  do  harbor  anti-union  atti- 
tudes or  animus,  the  record  in  this  case  is  so  replete 
with  evidence  of  negligent  and  careless  acts;  hos- 
tility and  insubordination  toward  the  employer; 
failure  to  obey  company  rules  to  the  detriment  of 
the  Respondent  company;  falsehoods  with  regard 
to  physical  condition ;  and  improper  use  of  company 
money,  that  their  reason  f oi'  discharge  far  outweighs 
any  union  animus  existing  in  the  mind  of  the  em- 
ployer. To  require  this  employer  to  retain  both  of 
these  employees  after  their  record  as  employees 
makes  the  provisions  of  Section  8(a)(3)  of  the 
Act  punitive,  rather  than  remedial. 

CONCLUSION 

In  conclusion  the  undisputed  testimony  in  the 
transcript  discloses  that  the  statements  made  by  the 
employer  to  his  employees  during  the  organizational 
period  were,  in  fact,  nothing  more  than  statements 
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protected  by  freedom  of  speech  principles.  Authority 
in  this  area  permits  the  employer  to  inform  the 
union  that  he  is  not  in  favor  of  unionization  in  any 
of  its  forms. 

Othei'  statements  relied  upon  by  Counsel  for  the 
General  Counsel  disclose  that  they  have  been  taken 
out  of  context  and  do  not  constitute  threats  or  prom- 
ises of  benefits  or  coercion  in  any  form. 

The  other  statements  allegedly  made  have  been 
categorically  denied  by  the  pei'sons  allegedly  making 
them. 

With  I'egards  to  the  discharges,  the  testimony  in 
this  case  amply  shows  that  due  to  the  extreme 
degree  of  poor  workmanship  and  bad  attitude  of 
both  of  the  employees,  that  the  only  consideration 
that  could  have  motivated  the  Respondent  in  dis- 
charging them  with  their  poor  performance. 

For  the  reasons  stated,  it  is  I'espectfully  submitted 
that  the  Board's  Order  should  not  be  enforced. 

DATED :    This  day  of  September,  1965. 

WESTON  &  WESTON 
By  Eli  A.  Weston 
Member  of  the  Firm 
Attorneys  for  Respondent, 
Ambrose  Distributing  Company 

Residence  and  Post  Office 
Address : 

7111/2  Bannock  Street 

Boise,  Idaho 
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CERTIFICATE 

The  undersigned  certifies  that  he  has  examined 
the  provisions  of  Rules  18  and  19  of  this  Court  and 
in  his  opinion  the  tendered  brief  conforms  to  all 
requirements. 

Eli  a.  Weston 
Attorney  for  Respondent. 

APPENDIX  A 

The  relevant  provisions  of  the  National  Labor 
Relations  Act,  as  amended  (61  Stat.  136,  73  Stat. 
519,  29  U.S.C.,  Sees.  151  et  seq.)  are  as  follovi^s: 

Rights  of  Employees 

Sec.  7.  Employees  shall  have  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor  organi- 
zations, to  bargain  collectively  through  representa- 
tives of  their  own  choosing,  and  to  engage  in  other 
concerted  activities  for  the  pui'pose  of  collective 
bargaining  or  other  mutual  aid  or  protection,  and 
shall  also  have  the  i-ight  to  refrain  from  any  or  all 
of  such  activities  except  to  the  extent  that  such 
right  may  be  affected  by  an  agreement  requiring 
membership  in  a  labor  organization  as  a  condition 
of  employment  as  authorized  in  section  8  (a)(3). 

Unfair  Labor  Practices 

Sec.  8  (a).  It  shall  be  an  unfair  labor  practice 
for  an  employer — 
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( 1 )  to  interfere  with,  I'estrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7; 

(3)  by  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition 
of  employment  to  encourage  or  discourage 
membership  in  any  labor  organization: 
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INDEPENDENT  STEVEDORE  COMPANY 
AND  FIREMAN'S  FUND  INSURANCE  COMPANY, 

Appellants, 

V. 

J.  J.  O'LEARY,  DEPUTY  COMMISSIONER,  BUREAU  OF 
EMPLOYEES'  COMPENSATION,  UNITED  STATES  DEPARTMENT  OF  LABOR, 

Appellee. 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  OREGON 


BRIEF  FOR  THE  DEPUTY  COMMISSIONER 


JURISDICTIONAL  STATEMENT 
This  action  was  brought  by  appellants  In  the  United  States 
District  Court  for  the  District  of  Oregon,  pursuant  to  Section 
21(b)  of  the  Longshoremen's  and  Harbor  Workers'  Compensation 
Act,  33  U.S.C.  921(b),  to  review  and  set  aside  the  Deputy  Com- 
missioner's Compensation  award  to  the  Injured  claimant.    On 
cross-motions  for  summary  Judgment,  the  district  court,  on 


1/  The  claimant  was  not  made  a  party  to  this  proceeding  nor 
ms  he  Intervened  in  the  same. 


April  5,  1965^  granted  the  Deputy  Commissioner's  motion  and 
denied  the  motion  filed  by  appellants,  i.e.,  the  claimant's  em- 
ployer and  its  insurance  carrier  (R,  59).  On  May  24,  I965, 
the  appellants  filed  a  notice  of  appeal  In  the  district  court 
(R.  61).  The  Jurisdiction  of  this  Court  rests  on  28  U.S.C, 
1291. 

STATEMENT  OP  THE  CASE 

On  May  26,  1957*  Dewey  D,  Brown  sustained  injuries  to  his 
lower  back  when,  while  working  as  a  longshoreman  aboard  the 
cargo  vessel  MS  "SUSA, "  a  piece  of  timber  rolled  backwards  in 
such  a  manner  that  his  body  received  the  full  weight  of  the 
lumber  (R.  16),  At  the  time  of  his  injury,  and  for  some  time 
prior  thereto,  Mr,  Brown  was  in  the  employ  of  the  Independent 
Stevedore  Company  of  Coos  Bay,  Oregon  (R,  20,  31). 

On  February  25,  1958,  the  longshoreman  underwent  an  opera- 
tion for  "fusion  of  the  lumbar  vertebra  with  the  sacrum"  (R. 
16,  45),  His  employer's  insurance  carrier  paid  him  compensatio 
in  the  amount  of  $49.80  per  week,  for  temporary  total  disabil- 
ity, from  May  26,  1957  through  July  5,  i960  (R,  I6).  On  or 
about  October  5>  I960,  the  insurance  carrier  paid  Brown  addi- 
tional compensation  in  the  amount  of  $6,215,04,  for  permanent 
partial  disability  (r,  5,  16). 

Thereafter,  the  longshoreman  filed  an  application  for  re- 
view, in  accordance  with  the  provisions  in  Section  22  of  the 
Act,  33  U.S.C.  922,  on  the  ground  that  there  had  been  a  change 
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in  his  physical  condition  (R,  l6).  On  February  5,  1964,  a  hear- 
ing was  held  before  Deputy  Commissioner  J,  J.  O'Leary  for  the 
purpose  of  determining  "whether  Mr.  Brown  [was]  permanently  and 
totally  disabled  by  reason  of  the  Injury  he  sustained  on  May 
26,  1957"  (R.  16-17).  At  the  hearing,  both  the  claimant  and  an 
orthopedic  sugeon  called  on  his  behalf  testified  as  to  the  nature 
and  extent  of  his  disability  (R.  19-41 ).  In  addition,  claimant 
submitted  a  medical  report  (R.  45-47)  from  Dr.  John  P.  Abele, 
another  orthopedic  surgeon,  which  the  Deputy  Commissioner  ad- 
mitted into  evidence  (R.  43).  No  evidence  was  submitted  by  the 
employer  or  its  insurance  carrier  (R.  43). 

On  April  1,  1964,  the  Deputy  Commissioner  issued  an  order 
awarding  claimant  additional  compensation.  He  found,  inter 
alia,  that  the  back  Injury  which  claimant  sustained  while  load- 
ing cargo  aboard  the  MS  "SUSA"  had  "necessitated  a  spinal  fusion 
.  .  .  on  February  25,  1958  .  .  .  [and]  that  as  a  result  of  that 
surgjlcal  operation  on  February  25,  1958j  .  .  .  the  disability 
of  the  claimant  .  .  .  became  permanent  and  total  in  character 
on  July  6,  i960  ..."  (R.  7).  The  Deputy  Commissioner  con- 
cluded that  the  claimant  was  entitled  to  permanent  total  dis- 
ability payments  beginning  on  July  6,  i960,  at  the  rate  of 
$49.80  i)fr  week,  and  continuing  for  the  entire  period  of  his 
disability  (R.  7-8). 

On  April  10,  1964,  this  action,  seeking  to  set  aside  the 
compensation  award,  was  instituted  by  claimant's  employer  and 

2/  The  employer  and  its  insurance  carrier  received  a  credit 
for  the  $6,215.04  already  paid  to  claimant  as  permanent  partial 
disability  benefits. 


its  insurance  carrier  (R.  1-4).  They  asserted.  In  part,  that 
the  "injury  of  May  26,  1957,  and  [the]  surgery  of  February  25, 
1958,  did  not  cause  Dewey  D.  Brown  to  become  permanently  and 
totally  disabled  on  July  6,  i960,  or  at  any  other  time"  (R.  3). 
Cross  motions  for  summary  Judgment  were  then  filed  by  the 
parties  and  on  May  29,  I965,  the  district  court  entered  Judg- 
ment for  the  Deputy  Commissioner  (R.  59),  The  court  stated 
that,  after  reviewing  the  record  as  a  whole  and  allowing  the 
Deputy  Commissioner  his  reasonable  inference,  it  was  not  con- 
vinced that  the  compensation  order  and  award  was  unsupported 
by  substantial  evidence  (R,  57-58). 

STATUTE  INVOLVED 

The  Longshoremen's  and  Harbor  Workers'  Compensation  Act, 

44  Stat.  1424,  as  amended,  33  U.S.C.  90I,  et  seq.,  provides  in 

pertinent  part: 

33  U.S.C.  902.  Definitions 

When  used  in  this  chapter  —  ♦  *  * 

(2)  The  term  "injury  means  accidental  in- 
Jury  or  death  arising  out  of  and  in  the 
course  of  employment,  and  such  occupational 
disease  or  infection  as  arises  naturally 
out  of  such  employment  or  as  naturally  or 
unavoidably  results  from  such  accidental 
injury,  and  includes  an  injury  caused  by 
the  willful  act  of  a  third  person  directed 
against  an  employee  because  of  his  em- 
ployment. 
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(10)   "Disability"  means  Incapacity  because  of 
Injury  to  earn  the  wages  which  the  employee  was 
receiving  at  the  time  of  injury  in  the  same  or 
any  other  employment. 


33  U.S.C.  903(a): 

Compensation  shall  be  payable  under  this 
chapter  in  respect  of  disability  or  death  of 
an  employee,  but  only  if  the  disability  or 
death  results  from  an  injury  occurring  upon 
the  navigable  waters  of  the  United  States 
(including  any  dry  dock)  and  if  recovery  for 
the  disability  or  death  through  workmen's 
compensation  proceedings  may  not  validly  be 
provided  by  State  law.*  *  * 

33  U.S.C.  922: 

Upon  his  own  initiative,  or  upon  the 
application  of  any  party  in  interest,  on  the 
ground  of  a  change  in  conditions  or  because 
of  a  mistake  in  a  determination  of  fact  by 
the  deputy  commissioner,  the  deputy  commis- 
sioner may,  at  any  time  prior  to  one  year 
after  the  date  of  the  last  payment  of  com- 
pensation, whether  or  not  a  compensation 
order  has  been  Issued,  or  at  any  time  prior 
to  one  year  after  the  rejection  of  a  claim, 
review  a  compensation  case  in  accordance 
with  the  procedure  prescribed  in  respect  of 
claims  in  section  919  of  this  title,  and  in 
accordance  with  such  section  issue  a  new 
compensation  order  which  may  terminate, 
continue,  reinstate,  increase,  or  decrease 
such  compensation,  or  award  compensation.  *  * 


ARGUMENT 

THE  DEPUTY  COMMISSIONER'S  FINDING  THAT  CLAIMANT'S 
DISABILITY  RESULTED  FROM  AN  INJURY  SUSTAINED  DURING 
THE  COURSE  OF  HIS  EMPLOYMENT  IS  SUPPORTED  BY  SUB- 
STANTIAL EVIDENCE. 

A.  The  Limited  Scope  of  Review  Under  the 
Longshoremen's  and  Harbor  Workers'  Com- 
pensatlon  Act 
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The  rule  applicable  to  Judicial  review  of  compensation 
orders,  as  pronounced  by  the  Supreme  Court  In  0 ' Leary  v.  Brown- 
Paclflc-Maxon,  Inc.,  3^0  U.S.  504,  508-509  and  O'Keefe  v. 
Smith,  Hlnchman  &  Qrylls  Associates,  Inc.,  38O  U.S.  359,  36I- 
362,  and  by  this  Court  In  Morrison- Knudsen  Co.,  Inc.  v.  0' Leary, 
288  P.  2d  542,  543,  Hastorf-Nettles,  Inc.,  et  al.  v.  Pillsbury, 
et  al.,  203  P.  2d  64l,  643,  and  Crescent  Wharf  &  Warehouse  Co. 
V.  Cyrj  200  P.  2d  633,  636,  Is  that  the  Deputy  Commissioner's 
findings  are  to  be  accepted  unless  they  are  unsupported  by  sub- 
stantlal  evidence  on  the  record  considered  as  a  whole. 

Similarly,  Judicial  review  of  inferences  drawn  by  the 
Deputy  Commissioner  is  limited  to  a  determination  of  whether 
those  Inferences  are  supported  by  subetantial  evidence  and  are 
not  inconsistent  with  law.  Cardlllo  v.  Liberty  Mutual  Insurance 
Co.,  330  U.S.  469,  477-478;  see  also  Contractors  PNAB  v. 
Pillsbury,  I50  P.  2d  310,  312  (C.A.  9);  Liberty  Mutual  Insurance 
Co.,  V.  Gray,  137  P.  2d  926,  928  (C.A.  9).   In  Cardlllo,  the 
Supreme  Court  stated  that  it  is  "[t]he  Deputy  Commissioner 
alone  [who]  is  charged  with  the  duty  of  initially  selecting  the 
Inference  which  seems  most  reasonable  and  his  choice,  if  other- 
wise sustainable,  may  not  be  disturbed  by  a  reviewing  court." 


_2/  "Substantial  evidence"  has  been  defined,  of  course,  to 
mean  "more  than  a  mere  scintilla.  It  means  such  relevant  evi- 
dence as  a  reasonable  mind  might  accept  as  adequate  to  support 
a  conclusion."  Consolidated  Edison  Co.  v.  National  Labor  Rela- 
tions Board,  305  U.S.  197,  229. 
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330  U.S.  at  478.  The  only  issue  properly  before  the  reviewing 
30urt  in  such  a  situation^  is  whether  there  is  support  for  the 
Deputy  Commissioner's  conclusion.   If  there  is,  the  reviewing 
jourt's  "task  is  at  an  end."  330  U.S.  at  479. 

In  the  instant  case,  appellants  concede  that  the  claimant 
sustained  a  work- connected  injury  on  May  26,  1957  (A,  Br.  2). 
Phey  also  concede,  as  they  must,  that  the  record  contains  sub- 
jtantlal  evidence  to  support  the  Deputy  Commissioner's  finding 
;hat  claimant  is  perraaneatly  and  totally  disabled  within  the 

a/ 

leaning  of  the  Longshoremen's  Act  (A.  Br.  4).    What  appellants 
shallenge  is  the  Deputy  Commissioner's  finding  that  claimant's 
Usability  is  related  to  his  May  26,  1957  injury  (A.  Br.  4-6). 
[!hus,  the  sole  question  before  this  Court  is  whether  there  is 
mbstantial  evidence  in  the  record  to  support  the  Deputy  Com- 
lissionir's  causal  relation  finding.  We  submit  that  —  contrary 
■,o   appellants'  contention  (A.  Br.  4)  —  the  record  does  contain 
substantial  evidence  in  support  thereof. 

B,  The  Record  Supports  the  Deputy  Commissioner's 
Causal  Relation  Finding 

The  evidence  before  the  Deputy  Commissioner,  at  the  time 

ie  rendered  his  decision,  consisted  of  (l)  the  testimony  of  the 

Jlalmant,  Dewey  D.'  Brown,  (2)  the  testimony  of  an  orthopedic 


1/    The  evidence  in  the  record  establishes  conclusively  that 
Jlalmant  is  disabled  (R.  20,  25,  29- 30,  26-37,  4o-4l,  45-47). 
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surgeon.  Dr.  Wlnfred  H.  Clarke,  and  (3)  the  medical  report  of 
Dr.   John  P.  Abele,  another  orthopedic  surgeon.  With  respect  to 
the  question  presently  before  the  Court,  the  following  evidence 
Is  significant: 

Mr.  Brown  testified  that  he  Injured  his  back  In  1957, 
while  working  as  longshoreman  for  the  appellant  Independent 
Stevedoring  Company  (R.  32).   Subsequently,  claimant  stated, 
he  underwent  an  operation  and,  several  months  thereafter,  began 
taking  "heat  treatments"  for  his  back  In  Coos  Bay,  Oregon  (R. 
32-33).  According  to  Mr.  Brown,  Dr.  Qulnn,  the  physician  who 
administered  the  "heat  treatments,"  told  him  that  his  back 
condition  "was  getting  worse  all  the  time"  (R.  33).  Dr.  Qulnn 
Informed  him,  after  three  or  four  months  of  treatment,  that  he 
would  never  be  able  to  engage  In  the  activities  of  longshoreman 
again  (R.  33). 

Shortly  before  filing  his  application  for  review,  claimant 
"woke  up  In  the  middle  of  the  night  .  .  .  [experiencing]  aWful 
pain"  (R.  33-3^).  Mr.  Brown  testified  that  he  "couldn't  move" 
(R«  34).  He  was  taken  by  ambulance  to  a  hospital  In  Salem, 
Oregon,  where  claimant  requested  the  attending  physicians  to 
operate  on  him  In  order  to  relieve  the  pain  (R,  34-35).  Clalmar 
stated  that  they  refused  to  do  so  (R.  34-35). 

Mr.  Brown  testified  that,  due  to  his  back  condition,  he 
Is  unable  to  ride  In  a  car,  sit  for  any  length  of  time  or  sl^ep 
for  more  than  a  two  hour  period  (R.  36).  He  stated  that  he  at- 
tempted to  paint  his  picket  fence  one  day,  but  had  to  quit 
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fter  twenty  minutes  because  his  back  "hurt  terrible"  (R.  35). 
lalmant  cannot  do  any  lifting  and  he  cannot  even  "bend  over 
o  pick  up  a  penny"  (R.  4o),  He  takes  "up  to  twenty  to  thirty 
splrln  a  day  along  with  [his  pain  pills]"  (R.  4o).   Since  the 
ate  of  his  Injury  (May  26,  1957),  claimant  has  not  done  "any 
work]  at  all"  (R.  4l). 

Dr.  Clarke  testified  that  Mr.  Brown  had  Injured  his  back 
n  1957,  and  that,  sometime  prior  to  the  date  (October  13,  1959) 
hen  he  first  examined  claimant,  a  low  back  fusion  had  been 
erforraed  on  him  (R,  21-22).  The  orthopedic  surgeon  stated 
hat  his  October  13,  1959  examination  of  claimant  disclosed 
certain  degrees  of  motion  .  .  .  present  In  his  back  above  .  .  . 
he  areas  .  .  .  that  were  Involved  In  the  fusion"  (R.  23), 
bwever.  Dr.  Clarke  testified,  when  he  examined  Mr.  Brown  a 
econd  time  "in  July  of  1963,  he  [found]  essentially  no  motion" 
n  the  upper  part  of  the  back  (R.  23).  Dr.  Clarke  stated  that 
he  spinal  fusion     had  placed  an  "extra  load  ...  on  the 
ther  part  of  [claimant's]  back"  (R.  25).  On  the  basis  of  his 
uly  1963  findings.  Dr.  Clarke  expressed  the  opinion  that  "the 
;ontrlbutlng  part  of  [claimant's]  back  problem  .  .  .  was  his 
ack  fusion"  (R.  20).  In  the  orthopedist's  view.  Brown  was 
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"totally  disabled  from  doing  any  gainful  occupation"  (R.  20). 

The  only  other  evidence  before  the  Deputy  Commissioner  was 
a  medical  report  dated  August  21,  I962  (R,  43).   In  that  report. 
Dr.  John  P.  Abele,  another  orthopedic  surgeon,  noted  that  claim- 
ant had  injured  his  back  "while  working  as  a  longshoreman, " 
and  that,  after  his  "back  problems  continued,  .  .  .  he  .  .  . 
submitted  ...  to  a  spinal  fusion  of  the  lumbar  vertebra  with 
the  sacrum"  (R,  45).  The  operation  was  performed  by  Dr.  Donald 
Slocum  of  Eugene,  Oregon.   Dr.  Abele  stated  that  his  examination 
of  claimant,  on  November  28,  I96I,  led  him  to  believe  that  Mr. 
Brown's  physical  condition  was  such  that  he  "would  be  very  much 
surprised  if  this  man  could  be  rehabilitated  enough  to  be  em- 
ployed in  a  gainful  activity"  (R,  4?), 

In  sum,  the  evidence  establishes  that  claimant  underwent  a 
spinal  fusion  in  1958,  in  order  to  alleviate  some  of  the  "back 
problems"  which  had  arisen  by  virtue  of  an  earlier  work-connecte 
injury  (R.  21-22,  45),  but  that  the  fusion,  instead,  resulted  in 
his  becoming  unable  to  engage  in  any  gainful  occupation  (R.  20, 
25).  The  Deputy  Commissioner  was  clearly  Justified,  in  light 


^     Dr.  Clarke  was  apparently  of  the  view  that,  while  claimant's 
back  condition  rendered  him  only  40  per  cent  disabled,  from  a 
physical  standpoint,  it  rendered  him  100  per  cent  disabled,  as 
far  as  his  capacity  for  work  was  concerned.  We  note,  in  this 
regard,  that  the  courts  have  consistently  stated  that,  in  detier- 
rainlng  whether  a  claimant  is  "disabled" within  the  meaning  of 
the  Longshoremen's  Act,  the  Deputy  Commissioner's  must  look  to 
the  claimant's  age,  education,  work  experience  and  Job  capabil- 
ities, as  well  as  his  physical  condition.   See  Cunnyngham  v. 
Donovan,  328  P.  2d  694  (C.A.  5);  McGrath  v.  Hughes,  2B9  F.  2d 
^03  (C.A.  2);  Eastern  S.S.  Lines  v.  Monahan,  llo  P.  2d  840  (C.A. 
•'-  y  • 
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f  this  evidence.  In  finding  (R.  7)  that  the  May  26,  1957  "ac- 
Idental  injury  .  .  .  necessitated  a  spinal  fusion  ...  on 
ebruary  25,  1958  •  .  .  [and]  that  as  a  result  of  the  surgical 
peratlon  .  .  ,  [claimant's]  disability  .  .  .  became  permanent 
nd  total  In  character  on  July  6,  i960  ..." 

At  the  very  least,  the  record  permitted  the  Deputy  Com- 
Issloner,  to  Infer  that  the  May  26,  1957  Injury  resulted  In 
lalraant's  disability.  See  Cardlllo  v.  Liberty  Mutual  Insurance 
Oj,,  330  U.S.  469,  478-479;  Crescent  Wharf  &  Warehouse  Co.  v. 
YT,   200  P.  2d  633,  636  (C.A.  9).  For,  It  contained  evidence 
howlng  that  claimant  had  to  undergo  a  spinal  fusion  because  of 
n  Injury  sustained  during  the  course  of  his  employment  (R.  32- 
3,  45)  and  that  he  became  disabled,  subsequently,  due  to  the 
uslon  of  his  lower  back  (R,  20,  25). 

CONCUJSION 
For  the  foregoing  reasons,  we  respectfully  submit  that 
he  Judgment  of  the  district  court  should  be  affirmed, 

JOHN  W,  DOUGLAS, 

Assistant  Attorney  General, 

SIDNEY  I.  LEZAK, 

United  States  Attorney, 

MORTON  HOLLANDER, 
LAWRENCE  R,  SCHNEIDER, 
Attorneys, 

Department  of  Justice, 
T^hlngton,  D,  C.  2'5530. 

[JGUST  1965 
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APPENDIX 

MEMORANDUM  OF  INTENT 

In  Connection  with 
POWER  DEVELOPMENT  ON  THE  PEND  OREILLE  RIVER 

August  25,  1954 
At  a  meeting  today  with  representatives  of  PUBLIC 
UTILITY  DISTRICT  NO.  1  of  PEND  OREILLE 
COUNTY  (hereinafter  referred  to  as  the  "DIS- 
TRICT"), and  representatives  of  CITY  OP 
SEATTLE  DEPARTMENT  OF  LIGHTING  (here- 
inafter referred  to  as  the  "CITY"),  the  following 
suggestions  for  a  proposed  agreement  between  the 
District  and  the  City  were  proposed  as  the  basis  of  an 
eventual  settlement  in  recognition  of  the  interests  of 
both  parties  in  the  construction  and  development  of 
power  in  the  Z  Canyon  area  of  the  Pend  Oreille 
River.  The  suggestions  of  course  are  only  an  attempt 
to  arrive  at  some  basic  princij^les  of  agreement  which 
would  have  to  be  submitted  to  and  approved  by  the 
respective  authorities  of  the  two  agencies. 

1.  The  District  owns  certain  lands  and  rights  in 
the  Z  Canyon  area,  and  has  definite  plans  for  the 
development  of  a  dam  and  jjower  facilities  at  the 
Z  Canyon  site. 

2.  The  City  has  applied  to  the  Federal  Power 
Commission  for  a  preliminary  permit  to  conduct 
investigations  leading  to  the  development  of  a 
dam  and  powerhouse  in  the  Z  Canyon  area,  the 


permit     ai)pli('atioii     being     designated     as     the 
"BOUNDARY"  permit. 

3.  The  District  has  filed  an  intervention  with 
the  Federal  Power  Commission  opposing  the 
application  of  the  City  for  a  preliminary  ijermit. 

4.  The  Pend  Oreille  Mines  and  Metals  Co.  has 
filed  an  intervention  with  the  Federal  Power 
Commission  oj^posing  the  application  of  the  City 
for  a  preliminary  permit. 

5.  The  Deparliiiciit  of  Iiiterioi'  in  filing  its  re- 
])ort  to  the  Federal  Power  Commission  on  the 
City's  application  for  this  preliminary  permit  has 
stated  that  because  of  the  possible  damage  by  the 
construction  of  a  dam  at  the  Boundary  Site  to  the 
mining  interests  in  that  area  that  the  construc- 
tion of  a  dam  at  this  site  should  be  indefinitely 
postponed. 

6.  It  is  the  desire  of  the  parties  to  develop  a 
plan  which  will  protect  the  interests  and  facilities 
of  all  parties  concerned,  and  result  in  the  building 
of  tliis  much  needed  low-cost  power  project. 

7.  Til  view  of  these  facts  and  of  the  desirability 
of  finding  a  solution  to  the  iiroblcnis  of  this  jjower 
project  which  will  be  satisfactory  to  the  City  and 
the  District  and  will  recognize  their  rights,  and  will 
be  satisfactory  to  the  mining  interests,  and  will 
provide  both  the  City  and  the  District  with  an 
additional  source  of  low-cost  power,  is  is  agreed 
that  the  City  and  the  District  should  attempt  to 
work  out  a  solution  to  these  problems  together. 
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As  a  basic  principle  for  arriving  at  a  solution  of  the 
equitable  arrangements  or  agreements  to  be  entered 
into  between  the  District  and  the  City,  it  is  suggested 
that  one  of  the  parties  should  accept  the  responsibility 
of  building,  financing,  owning  and  0})erating  the 
facilities  necessary  to  store  and  control  water,  and  the 
other  party  should  accept  the  responsibility  of  building, 
financing,  owning  and  operating  the  facilities  neces- 
sary to  convert  that  water  into  electricity,  and  that  this 
division  or  responsibility  should  be  as  nearly  as  is  phys- 
ically appropriate  in  the  development  of  these  two 
functions  on  a  50-50  basis  so  that  each  would 
have  as  a  result  of  its  financial  contribution  approx- 
imately 50  percent  of  the  power  from  the  project  in 
perpetuity.  By  this  arrangement  it  is  felt  that  each  of 
the  parties  would  be  carrying  out  its  basic  responsibil- 
ities to  the  people  that  it  serves. 

Some  mutually  agreeable  arrangement  between  the 
District  and  the  City  compatible  with  the  financing 
requirements  of  the  District  will  be  worked  out  for 
the  sale  of  power  surplus  to  the  needs  of  the  District. 


Direct  Examination  of  the  Witness,  John  L.  Vaughan,  Ex- 
cept with  Reference  to  his  Qualifications,  and  Pertinent 
Portions  of  his  Cross  Examination. 

Direct  Examination 


By  Mr.  Ennis: 

Q.  Mr.  Vaughan,  have  you  made  an  appraisal  of 
land  and  land  riglits  owned  by  the  Public  Utility 
District  of  Pend  Oreille  County  "i 

A.  Yes,  sir. 

Q.  Along  the  Pend  Oreille  River? 

A.  Yes,  sir,  I  have. 

Q.  Would  you  describe  the  property  and  rights  that 
you  appraised? 

A.  May  I  go  to  the  blackboard  to  point  it  out  ? 

Q.  Yes. 

A.  The  property  appraised  consists  of  various  parts. 
The  one  fee  title  to  uplands  is  designated  in  blue  on 
the  map,  of  which  of  that  portion  shown  on  the  map, 
it  is  my  understanding  that  only  a  part  is  being  taken 
by  the  action.  According  to  planimctering  measure- 
ments, the  total  area  prior  to  the  taking  was  191.47 
acres,  and  of  that,  81.73  acres  is  being  taken  and  is 
included  in  the  appraisal. 

As  shown  on  the  map  in  red,  fee  titles  to  shore 
lands,  running  from  a  point  approximately  one  mile 
south  of  the  Canadian  border  up  to  approximately  the 
location  of  the  Z  Canyon  site,  and  overlapping  the 
perpetual  easements  on  the  sliore  lands  in  the  Box 


Canyon  area,  and  then  the  perpetual  easements  for 
overflow  from  there  clear  up  the  river  to  a  point  in 
the  viucinity  of  Box  Canyon  dam. 

Q.  I  believe,  Mr.  Vaughan,  when  you  started  to  talk 
about  the  flowage  rights  in  the  overlap  area,  I  think 
you  mentioned  Box  Canyon  area.  Did  you  mean  Box 
Canyon  area  at  that  time  ? 

A.  I'm  sorry,  Z  Canyon  area. 

Q.  Mr.  Vaughan,  what  was  the  purpose  of  your  ap- 
praisal, as  you  understood  it? 

A.  The  purpose  of  my  appraisal  was  to  arrive  at  an 
opinion  as  to  the  fair  market  value  of  all  of  these 
rights  as  of  the  current  date. 

Q.  Would  you  give  us  your  definition  of  "fair 
market  value  ?" 

A.  "fair  market  value"  is  the  iiigtiest  price,  in  terms 
of  money,  which  could  be  realized  for  the  property  if 
offered  for  sale  on  the  open  market,  both  buyer  and 
seller  having  full  knowledge  of  all  of  the  uses  to  which 
the  property  could  be  put,  with  the  buyer  under  no 
compulsion  to  buy  and  the  seller  under  no  compulsion 
to  sell. 

Q.  What  is  the  first  step  that  you  follow  in  making 
such  an  appraisal  ? 

A.  Well,  the  first  step  is  to  inspect  the  property 
and  find  out  what  it  is  you  are  appraising.  The  second 
step  is  to  arrive  at  an  opinion  as  to  the  highest  and 
best  use  of  the  property.  The  determination  of  highest 
and  best  use  would,  of  course,  dictate,  or  at  least  in- 
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dieatc,  the  appraisal  approaches  or  procedures  which 
should  be  followed  iu  making  the  appraisal. 

Q.  Did  you  make  an  inspection  of  this  property'? 

A.  Yes,  I  did. 

Q.  And  — 

A.  I  have  made  several  inspections  of  the  property. 

Q.  In  what  period  of  time  were  these  inspections'? 

A.  Well,  the  first  inspection  was  made  before  any 
work  was  done  on  the  appraisal  itself,  the  latter  part 
of  June,  to  the  best  of  my  recollection,  it  was  June  30th, 
in  which  we  drove  down  the  Pend  Oreille  River,  in- 
spected the  Box  Canyon  dam,  generally  observed  the 
river  from  Box  Canyon  down  to  Z  Canyon,  walked 
down  into  the  Z  Canyon  site  and  looked  over  the  ter- 
rain and  topography  of  the  Z  Canyon  site,  and  then 
inspected  the  Boundary  dam  and  the  status  of  con- 
struction at  that  date. 

Subsequent  to  that  time,  I  have  made  other  inspec- 
tions of  the  river  from  the  Boundary  dam  site  area 
up  as  far  as  above  Noxon  Rapids  on  the  Clark  Fork. 

Q.  Did  you  make  a  determination  of  highest  and 
best  use  in  this  case,  in  your  opinion? 

A.  Yes,  sir,  I  did. 

Q.  And  what  did  you  determine  in  that  regard'? 

A.  Well,  maybe  I  could  explain  how,  what  I  did, 
to  arrive  at  that. 

Q.  Yes,  would  you  do  that? 

A.  Well,  first,  I  had  prints  made  available  to  me  of 
engineering  studies  and  drilling  that  had  been  done 
in  the  Z  Canyon  site  way  back  in  the  early  years,  I 


don't  recall  the  exact  date.  I  was  advised  that  the 
measuring  station  on  the  river  bank  was  put  in  back 
as  far  as  1928.  Over  a  period  of  time,  numerous  studies 
and  plans  were  made  leading  to  and  planning  for  the 
development  of  a  hydroelectric  plant  installation,  and 
as  a  part  of  the  acquisition  of  the  property  by  the  pres- 
ent owners,  all  of  the  studies,  engineering  plans,  and 
other  date  which  had  been  prepared  by  the  previous 
owner  were  acquired  as  a  part  of  the  property  rights 
of  the  PUD. 

In  addition,  there  has  been  testimony  by  qualified 
experts  in  this  ease  as  to  stream  flow  studies,  feasibil- 
ity studies,  and  engineering  feasibility  and  other  fac- 
tors, which  lead  me  to  the  conclusion  that  there  can 
be  no  question  that  the  highest  and  best  use  of  the  site 
is  for  a  hydroelectric  installation. 

Q.  Did  you  then  make  that  conclusion  in  your  own 
mind  f 

A.  Yes,  I  did. 

Q.  After  arriving  at  your  opinion  of  the  highest  and 
best  use,  Mr.  Vaughan,  what  did  you  next  consider  ? 

A.  I  next  gave  consideration  to  the  best  appraisal 
procedure  that  should  be  followed  in  evaluating  these 
rights,  and  I  might  mention  at  this  point,  after  coming 
to  the  conclusion  that  the  highest  and  best  use  of  the 
property  was  for  a  dam  site,  it  assumed  a  different 
identity. 

I  had  talked  about  the  shore  lands,  the  fee  title,  the 
uplands,  the  fee  title,  and  the  other  component  parts 
of  the  property  owned,  and  in  my  opinion,  all  of  these 
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comi)onent  parts,  after  being  assembled  into  the  mak- 
ings of  the  hydroelectric  plant  site,  then  become  what 
is  sometimes  called  a  "bundle  of  rights"  and  it  is  the 
highest  and  best  use  of  the  bundle  of  rights,  not  one 
acre  in  it  that  I  am  considering  in  this  appraisal. 

Since  it  is  necessary  to  appraise  the  right  to  build 
the  hydroelectric  dam,  which  is  created  by  these  rights, 
there  are  several  approaches  which  can  be  considered. 

Of  the  conventional  appraising  practices,  there  are 
three  basic  approaches  to  value,  the  reproduction  cost 
new,  the  market  or  comparable  data  approach,  or  the 
capitalization  of  income  or  economic  approach.  Those 
are  the  methods. 

On  the  reproduction  cost  approach  which  is  normally 
applied  to  man-made  properties  which  can  be  rebuilt 
or  reproduced,  that  possibility  did  not  exist  in  this  case. 

However,  there  is  a  sub-branch  of  this,  sometimes 
called  the  "theory  of  substitution"  in  which  the  cost 
of  substituting  an  alternate  property  of  equal  value 
can  be  used  to  measure  the  value  of  the  property  taken. 

So,  I  first  investigated  the  possibility  of  substituting 
an  equally  desirable  property  right  for  the  property 
right  to  be  taken,  and  the  studies  I  made  in  the  past 
and  those  made  by  others  which  I  reviewed  currently 
lead  me  to  the  conclusion  that  there  is  no  available, 
equally  desirable  hydroelectric  plant  site  in  the  general 
area. 

Another  possible  substitution,  since  the  purpose  of 
the  hydroelectric  plant  is  to  produce  electrical  energy 
would  be  the   theoretical  possibility  of   substituting 


a  thermal  generation  plant,  which  is  dependent  on  heat 
for  the  production  of  electrical  energy. 

Thermo  generation  plants  use  various  types  of  fuel, 
including  gas,  coal,  oil,  and  nuclear  energy.  Nuclear 
energy  seems  to  be  pretty  nmch  speculative  in  its 
present  stage  at  the  moment,  and  there  must  be  a  great 
deal  more  experimentation  before  such  energy  can  be 
produced  at  a  cost  which  would  l^e  competitive  with 
that  at  a  good  hydroelectric  installation. 

In  the  studies  I  have  made  in  the  East  of  mine- 
mouth  tliermo  plants,  they  are  approaching  the  cost  of 
energy  produced  by  hydroelectric  plants  however  there 
is  no  such  source  of  fuel  available  in  the  general  vin- 
ciuity  here,  and  the  cost  of  transporting  oil  or  gas  to 
this  location  led  me  to  the  conclusion  that  there  is  very 
little  possibility  in  the  foreseeable  future  of  a  substitute 
for  this  hydroelectric  plant  in  the  form  of  any  thermo 
plant  in  this  general  area  to  produce  power  which 
would  be  competitive  with  the  hydro  plant. 

So,  since  we  cannot  use  the  reproduction  cost  ap- 
proach, we  next  consider  the  market  data  approach, 
conventional  market  data  or  comparable  sales,  and 
you  go  into  the  area  and  find  out  what  comparable 
acres  have  sold  for  and  apply  it  as  a  measure  of  value. 

I  can  find  no  instance  in  which  a  bundle  of  rights, 
completely  assembled,  giving  the  person  the  advantage 
of  the  permanent  location,  the  permanent  stream  flow, 
and  99  percent  of  the  rights  necessary  to  build  the 
dam  are  sold  in  one  lump  sum. 
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T  (lid  not  consider  that  the  price  paid  for  land  on 
an  acreage  basis  has  any  relation  to  the  valuation  of 
these  rights  as  a  hydroelectric  plant  site. 

So,  we  cannot  use  the  comparable  sales  approach  as 
such.  However,  there  is  an  element  of  comparable  data 
which  I  did  use ;  the  purposeof  building  a  hydroelectric 
installation  or  any  electrical  installation  is  only  the 
output  of  power,  and  the  output  of  power  is  normally 
measured  in  net  generation  or  in  kilowatt  hours  per 
year. 

So,  I  adopted  that  as  a  basis  of  comparison,  as  a 
primary  basis  of  comparison,  and  I  used  the  readily 
available  statistical  sources,  principally  the  Federal 
Power  Commission  bulletins. 

I  was  able  to  draw  an  investment  comparison,  from 
an  investment  standpoint,  as  a  function  of  the  net 
generation  output  of  a  hydroelectric  installation  in  the 
area. 

I  made  a  further  comparison  on  a  broader  scale,  with 
the  investment  in  hydroelectric  facility  as  a  function 
of  the  name  plate  capacity,  again  using  Federal  Power 
Commission  data  as  a  basis. 

These  were  the  primary  factors  used  in  arriving  at 
my  conclusions  with  respect  to  value. 

Q.  I  think  you  mentioned  a  third  method  ? 

A.  The  economic  or  the  income  approach,  used  in 
valuing  businessess.  I  think  a  hydroelectric  installa- 
tion cannot  be  considered  generally  as  a  profit  making 
enterprise.  Certainly  there  are  many  public  utilities 
owned  by  private  investors  for  the  purpose  of  making 
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a  reasonable  profit,  but  as  clearly  demonstrated  by  the 
fact  that  they  are  subject  to  regulation,  the  primary 
purpose  of  them  is  a  public  service,  to  deliver  power  to 
the  users  at  the  lowest  feasible  cost,  an  economically 
sound  cost. 

In  view  of  this  fact  I  did  not  think  it  would  be 
proper  to  use  any  form  of  the  income  approach  in  eval- 
uating these  rights. 

The  cost  of  the  facilities  necessary  to  generate  a 
given  amount  of  power  are  substantial,  and  the  factors 
determining  the  values  of  the  dam  site  property  are 
briefly  summarized  in  four  categories. 

First,  what  it  would  cost  to  build  the  hydroelectric 
dam;  secondly,  after  it  was  built,  what  would  it  pro- 
duce, how  many  units  of  power  would  be  available; 
what  it  would  produce  it  for,  how  much  it  would  cost 
to  produce  it;  is  there  a  market  demand  for  it  that 
could  be  satisfied  at  a  rate  which  would  be  economically 
feasible. 

All  of  these  factors  have  to  be  considered,  and  I 
have  considered  them  in  my  analysis,  and  as  far  as  the 
general  economic  feasibility  is  concerned,  to  me  that 

is  beyond  question. 

*     *     * 

I  was  attempting  to  explain  the  general  procedure 
used,  and  the  general  practices  considered,  rather  than 
giving  any  conclusions  at  this  time. 

In  considering  the  economic  feasibility  of  erecting 
a  dam  site,  there  are  general  factors  which  must  be 
considered,  and  specific  factors. 
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The  general  factors  would  iiich\xe,  is  there  a  need 
for  a  hydroelectric  project,  additional  hydroelectric 
power  in  the  area  ? 

I  don't  think  it  takes  a  qualified  economist  to  read 
the  Wall  Street  Journal  and  see  that  20  companies  in 
the  New  Mexico-Arizona-California  area  are  getting 
together  in  a  group  to  coordinate  their  expenditures 
and  efforts  to  develop  additional  power  because  of  the 
critical  need  t'oi'  tliis  power. 

I  was  able  to  review  studies  made  by  bona  fide  econ- 
omists in  connection  with  bond  issues  of  proposed  pro- 
jects in  the  general  vicinity,  and  to  review  their  con- 
clusions as  to  the  need  for  power  and  the  economic 
feasibility  of  building  such  projects. 

I  reviewed  all  these  data  in  general  terms  as  to  the 
overall  need,  and  I  reviewed  the  cost  estimates  prepared 
by  the  Harza  Engineering  Company,  giving  the  direct 
costs  and  construction  costs  of  building  a  high  or  low 
project,  and  I  reviewed  the  testimony  presented  by  a 
representative  of  the  Beck  Company,  which  deal  with 
a  study  of  net  generation  and  economic  feasibility  and 
production  costs. 

I  have  utilized  all  of  this  information  in  arriving 
at  my  conclusion  as  to  the  value. 

By  Mr.  Ennis: 

Q.  What  factors  in  your  opinion  would  be  considered 
or  should  be  considered  by  an  informed  purchaser  in 
arriving  at  an  opinion  of  value  of  the  properties. 

A.  I  think  any  value  of  the  properties,  I  think  any 
informed  buyer  or  investor  in  connection  with  an  in- 


vestment  of  this  magnitude  would  give  careful  con- 
sideration to  all  of  these  factors. 

Q.  Did  you  consider  what  effect,  if  any,  these  fac- 
tors that  you  have  discussed,  the  availability  of  the 
property  for  the  use  that  you  have  mentioned  would 
have  upon  a  willing  buyer"? 

A.  Yes,  sir. 

Q.  Did  you  consider  what  effect  these  factors  that 
you  have  discussed,  the  availability  of  the  property  for 
use  that  you  have  discussed,  would  have  on  the  fair 
market  value  of  the  property  under  present  conditions '? 

A.  Yes,  sir. 

Q.  After  giving  consideration  to  all  of  these  factors, 
did  you  arrive  at  an  opinion  of  fair  market  value,  as 
you  have  defined  that  term? 

A.  Yes,  I  did. 

Q.  What  value  did  you  arrive  at  ? 

Mr.  Helsell:  We  object  to  this  question  being  asked 
of  this  witness,  we  object  to  this  witness  being  asked 
to  express  his  conclusion  as  to  value  on  several 
grounds. 

He  has  now  outlined  for  us  the  basis  upon  which 
he  arrived  at  his  opinion.  He  has  outlined  his  quali- 
fications. It  does  not  appear  so  far  that  he  has  any 
familiarity  with  the  going  prices  in  that  area  for  this 
so-called  ''bundle  of  rights"  that  he  is  evaluating.  He 
was  asked  if  he  used  that  approach,  and  he  says  that 
he  has  not  used  it. 

He  has  told  us  that  he  used  some  comparisons  from 
studies  from  the  Federal  Power  Commission,  of  other 
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(lamsite  acquisitions,  presumably  in  other  parts  of  the 
country. 

If  I  have  gathered  from  his  statement  that  he  is 
simply  using  figures  that  are  shown  on  these  statistics 
as  to  how  much  certain  j)roj(ct  properties,  with  certain 
kilowatt  hours  in  i)roduc.tion  have  paid,  in  their  cases 
for  land  and  land  rights. 

Or,  he  tells  us  he  has  used  an  alternative  approach 
of  name-plate  rating,  and  then  taken  statistic  as  to 
how  much  proprietors  of  comparable  plants,  by  name- 
plate  rating,  have  paid  for  their  land  and  land  rights. 

On  the  face  of  it,  it  is  a  highly  improper  basis  to 
arrive  at  value,  because  as  your  Honor  can  see,  in 
these  statistics,  or  lands,  there  are  lands  everywhere 
in  the  United  States.  Figures  involving  what  condem- 
nors, public  agencies,  have  paid  for  property  as  the 
result  of  jury  verdicts  or  as  the  result  of  negotiations 
under  the  threat  of  condemnation,  and  various  statis- 
tics therefor,  that  the  witness  says  that  he  has  used 
those  statistics  are  not  sufficient  as  a  matter  of  law 
to  support  an  opinion  on  that  subject. 

Lastly,  he  told  us  that  he  considered  the  economic 
approach,  to  the  extent  that  he  considered  market,  and 
so  forth,  cost  of  producing  power  based  on  the  cost 
of  construction  of  the  project,  and  those  matters  but  T 
do  not  understand  that  he  is  using  the  income  approach 
to  value,  and  if  he  weren't  of  course  we  would  object 
on  the  same  grounds  as  raised  previously  in  this  pro- 
ceedings. 
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In  summary,  therefor,  we  object  to  this  witness  ex- 
pressing an  opinion  on  the  basis  which  he  has  thus  far 
indicated  that  he  used  in  arriving  at  his  conclusion, 
and  on  the  basis,  demonstrably  as  he  has  described  it, 
it  does  not  provide  a  sufficient  basis  for  him  to  express 
a  legal  opinion  on  this  subj;  ct. 

The  Court:  You  do  not  attack  the  man's  qualifica- 
tions? 

Mr.  Helsell:  In  the  sense  that  I  mentioned,  your 
Honor,  that  the  man  has  not  indicated  that  he  has 
ever  appraised,  as  such,  this  bundle  of  rights,  involv- 
ing several  tracts  of  land  for  damsite  purposes,  it  may 
be  that  he  has,  l)ut  simply  didn't  say  so,  but  we  attack 
his  qualifications,  because  of  the  complete  absence  of 
any  showing  that  he  has  ever  undertaken  any  study 
like  this  one,  with  raw  lands  which  he  has  considered, 
as  a  dam  site,  and  on  which  he  has  placed  a  valuation. 

Mr.  Ennis  :  I  think  the  qualifications  of  this  witness 
show  beyond  any  question  of  a  doubt  the  wide  range 
of  the  experience  that  he  has  had,  his  experience  in 
and  having  outlined  the  factors  that  he  took  into  con- 
sideration, factors  that  are  always  recognized  as  proper 
to  be  taken  into  consideration  by  an  expert  witness, 
it  established  that  he  has  a  basis  for  expressing  his 
opinion  as  an  expert  witness  as  to  the  fair  market  value 
that  he  has  been  discussing. 

The  Court:  Don't  you  think  he  should  explain  the 
basis  on  which  he  makes  his  evaluation '? 

Mr.  Ennis  :  I  intend  to  go  into  that  in  detail,  your 
Honor,  as  to  how  he  reached  his  evaluation  that  he  has 
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described,  tlu  iiiattci-s  and  things  lliat  lu-  took  into 
consideration  in  arriving  at  his  view. 

The  Court:  It  is  my  understanding  tliat  he  is  using 
the  market  vahie  ap])roafh.  hut  without  any  com])ar- 
able  sales,  because  he  found  none,  tlial  it  was  just  a 
bundle  of  rights  being  sold.  That  is  my  understanding. 

Mr.  Ennis:  That  is  my  understanding. 

The  CoL'KT:  It  is  a  market  value  approach  isn't  if? 

Mr.  Ennis  :  It  is  an  offshoot  of  the  market  value  ap- 
proach, I  suppose . 

The  Court  :  Not  using  any  comparable  sales  or  com- 
parable data.  I  will  let  him  answer.  The  objection  is 
overruled. 

Mr.  Hrlsell:  Just  one  further  objection,  your 
Honor. 

Here  we  have  a  witness,  your  Honor,  that  is  basing 
his  value  on  a  portion  of  an  overall  tract  taken.  He 
has  given  us  no  indication  that  he  has  considered  the 
overall  tract  before  the  taking  or  after  the  taking,  or 
the  value  of  the  remainder. 

I  submit,  your  Honor,  that  on  the  same  basis  that 
Mr.  Oberbillig's  views  are  not  admissible  because  of 
his  failure  to  use  that  approach,  so  should  the  views 
of  this  witness  be  objectionable,  on  the  same  ground. 
It  is  a  method  of  just  testing,  without  actually  using 
the  lands  involved,  and  using  the  approach  that  must  be 
used  legally. 

Mr.  Ennis:  He  is  appraising  everything  that  they 
took. 
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The  Court:  Aren't  they  taking  just  a  portion  of  the 
uplands,  that  is  the  only  additional  objection  that  Mr. 
Helsell  has  made. 

By  Mr.  Ennis: 

Q.  I  will  ask  you,  Mr.  Vaughan,  would  your  opinion 
of  value  be  any  different,  if  you  consider,  with  ref- 
erence to  the  uplands,  if  you  consider  the  entire  191 
acres  as  distinguished  from  the  81  acres  1 

A.  I  did  consider  that,  sir,  and  I  will  so  state  in 
my  testimony,  and  that  is  the  reason  I  designated  what 
was  involved,  what  was  the  part  taken,  what  was  the 
part  remaining.  I  considered  that,  sir. 

The  Court  :  I  will  let  him  answer. 

The  Witness  :  I  will  have  to  give  it  in  two  parts,  be- 
cause of  the  high  and  low  dam  considerations,  and 
explain  a  parallel  which  might  explain  why  this  is 
necessary. 

If  it  is  considered  that  an  ajjartment  house  sit",  if 
the  highest  and  best  use  indicated  that  it  should  be  a 
three  story  apartment  house,  the  underlying  land  would 
have  one  value;  if,  on  the  other  hand  the  highest  and 
best  use  indicated  a  25  story  apartment  house,  the 
value  of  the  land  would  be  considerably  greater. 

We  have  the  situation  here  that  there  is  a  question 
as  to  whether  or  not  the  highest  and  best  use  of  this 
site,  permitted  use,  would  be  for  the  soealled  high  dam 
or  low  dam. 

The  high  dam  would  certainly  appear  to  be  the  high- 
est and  best  use,  provided  such  construction  is  per- 
mitted, but  since  I  am  not  qualified  to  express  an 
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oijiiiioii  as  to  the  legal  permissibility,  I  will  ba%'e  to  give 
my  answer  on  both,  assuming  that  a  high  dam  could 
be  built,  and  assuming  that  a  low  dam  could  be  built. 

Mr.  Hklskll:  Before  the  witness  does  that,  your 
Honor,  in  view  of  this  additional  development,  may 
I  object  to  this  appruach,  because  it  is  up  to  this  wit- 
ness, as  I  understand  the  law  with  reference  to  this  kind 
of  an  expert  witness,  to  arrive  at  the  highest  and  best 
use  for  land,  rral  estate,  and  then  to  arrive  at  a  value 
for  that  real  estate,  so  that,  in  abdicating  that 
function,  by  saying,  "1  don't  know  which  is  the  best 
use,"  I  submit  he  completely  departs  from  providing 
us  with  the  necessary  basis  for  the  expression  of  his 
views. 

Mr.  Ennis:  He  intends  to  express  both  views,  your 
Honor. 

The  Court:  Mr.  Ennis,  I  am  inclined  to  think  that 
objection  may  be  well  taken. 

You  are  valuing  the  land.  You  are  valuing  the  land 
and  land  rights,  so  what  difference  does  it  make 
whether  somebody  might  decide,  if  they  l)ought  i1. 
tliat  they  would  put  a  high  or  a  low  dam  on  it.  1  sup- 
pose the  fellow  who  bought  it,  if  you  could  find  sucli 
a  fellow,  would  be  able  to  decide  that  himself  after 
he  bought  the  ])roi)erty. 

Mr.  Ennis  :  Well,  let's  make  it  this  way,  your  Honor : 

By  Mr.  Ennis  : 

Q.  I  will  give  it  to  you  this  way,  Mr.  Vaughan,  what 
value  did  you  arrive  at,  in  considering  the  highest  and 
best  use"? 
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A.  In  my  opinion  the  tiigliest  and  best  use  was  for 
the  high  dam,  and  I  have  an  opinion  for  the  liighest 
and  best  basis. 

Q.  Woukl  you  express  that  opinion? 

Mr.  Helsell:  We  liave  a  contimiing  objection  to  this 
line  of  questioning  as  I  understand  it. 

The  Court:  Yes. 

The  Witness  :  In  my  opinion,  the  fair  market  value 
of  the  entire  property  before  the  taking,  is  $8,702,200. 

The  fair  market  value  of  the  property  remaining 
after  the  taking  is  $2,200,  so  the  value  of  the  proj^erty 
taken,  is  $8,700,000. 

By  Mr.  Exxis: 

Q.  Mr.  Vaughan,  will  you  now  explain  to  the  Court 
the  basis  for  your  conclusions  ? 

A.  Well,  I  have  given  in  general  terms  of  the  type 
of  studies  that  I  made,  and  I  won't  repeat  that,  the 
general  economic  investigation  which  I  think  is  self- 
evident;  the  two  somewhat  detailed  statistical  studies 
that  I  made,  using  the  Federal  Power  Commission 
report  as  a  basis;  I  took  the  four  dams  for  hydro- 
electric installations  which  are  on  the  Pend  Oreille 
River  and  the  Clark  Fork,  above  the  subject  property, 
mainly  the  Box  Canyon,  Albeni  Falls,  Cabinet  Gorge, 
and  Noxon  Rapids  Installations. 

From  the  data  available  in  the  FPC  bulletin,  I  com- 
puted the  investment  in  each  of  these  projects  as  a 
function  of  the  net  generation,  designed  net  genera- 
tion. 
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From  this  summary  and  oomparisoii,  T  found  the 
average  investment  in  land,  upriver,  as  a  function  of 
that  generation,  both  in  land  and  in  total  assets  neces- 
sary to  produce  the  given  amount  of  electricity. 

Using  the  estimate  prepared  by  Harza,  and  by  Beck 
on  the  total  investment  required  in  assets  other  than 
land,  I  made  a  comparison  which  permitted  me  to 
draw  a  comparative  value  estimate  of  the  land  and 
land  rights  of  the  Z  Canyon  site,  assuming  tlic  itrojcct 
were  completed  at  the  estimated  cost,  and  were  in 
operation,  and  was  producing  power  at  the  annual  rate 
projected. 

Obviously,  that  could  not  be  used  directly  as  a 
measure  of  value  of  the  land  in  the  present  condition, 
anyl)ody  buying  it  in  its  present  condition  would  be 
buying  it  for  the  purpose  of  creating  this  value.  Ob- 
viously, he  would  not  pay  that  amount  for  it. 

I  computed  the  relationship,  again  putting  every- 
thing on  a  kilowatt  hour  basis,  and  the  relationshi]) 
between  the  cost  of  kilowatt  hour  of  the  other  dams, 
for  things  other  than  land  and  land  rights,  as  com- 
pared to  the  projected  costs  per  kilowatt  hour  of  the 
construction  components  of  the  Z  Canyon  site. 

Applying  this  ratio,  of  course,  to  the  land  costs  of 
upstream  i^rojects,  I  arrived  at  an  estimated  ratio  of 
land  values  to  the  other  costs. 

It  would  take  at  least  four  years  from  the  time  the 
purchaser  acquired  this,  to  go  through  the  procedure 
of  getting  permits  and  drawing  plans  and  getting  it 
built. 
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It  may  take  considerably  longer  than  four  years,  so 
I  have  applied  a  discount  factor  to  reduce  that  value 
from  the  indicated  value  subsequent  to  completion, 
to  get  an  indication  of  the  justified  value  of  the  rights 
in  their  present  condition. 

My  estimate  of  $8,700,000  is  based  on  that  considera- 
tion. 

However,  there  is  another  factor  which  must  be  con- 
sidered, and  that  is  that  these  rights,  owned  by  the 
PUD  do  not  constitute  the  entire  rights  necessary. 
There  has  been  a  question  —  well,  the  prospective 
purchaser  would  recognize  the  fact  that  it  would  be 
necessary  to  acquire  the  overflow  rights  on  some  land, 
some  mining  claims,  and  there  is  a  possibility  as  shown 
on  the  map,  of  some  other  small  areas  of  property 
being  acquired. 

So,  I  have  made  a  judgment  allowance  of  $100,000 
for  the  possible  cost  of  acquiring  these  additional 
rights,  and  I  have  reduced  my  estimate  of  value  from 
$8,700,000  to  $8,600,000. 

The  value  of  the  small  parcel  of  upland  lands  re- 
maining before  and  after  would  be  unchanged.  I 
merely  added  that  before  and  after  to  express  an 
opinion  as  to  the  overall  valuation. 

Q.  Now,  Mr.  Vaughan,  you  mentioned  this  matter  of 
economic  justification.  What  do  you  mean  by  that  ? 

A.  Well,  there  are  two  checks  that  I  have  made  on 
this  initial  computation,  sir. 

The  first  check,  and  I  mentioned  the  name-plate 
data,  are  tabulated  10  projects  which  have  been  built 
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in  the  general  geographic  area  in  the  period  subsequent 
to  1951,  all  of  thciii  l)eing  jobs  of  some  considerable 
magnitude,  ranging  from  the  name-})late  capacity 
mininnnn  of  95  megawatts  to  a  maximum  of  1,125  max- 
innim  megawatts,  and  I  have  made  a  comparison  of 
these  projects  on  two  basis,  first  on  the  invt'stment  of 
land  originally,  original  costs,  and  the  investment  in 
the  other  assets  at  the  original  costs  as  a  function  of 
cost  per  name-plate  kilowatt  capacity,  and  1  havt 
also  made  a  comparison  trending  the  costs  up,  construc- 
tion costs  up. 

I  have  also  made  a  comparison  trending  the  costs 
up,  construction  costs  up,  from  the  date  of  construc- 
tion to  the  current  date  to  get  an  estimate  of  what  the 
over-all  investment  would  be,  assuming  that  they 
were  built  under  today's  conditions. 

After  analyzing  these,  individually  and  collectively, 
I  find  that  if  the  prospective  purchaser  acquired  the 
Z  Canyon  site  at  my  appraised  value,  the  total  invest- 
ment would  still  be  substantially  less  than  that  of  any 
other  project  considered. 

Mr.  Helsell:  We  will  move  to  strike  that,  your 
Honor,  on  the  exact  same  grounds  as  we  moved  to 
strike  a  similar  comparison  by  Mr.  Stenson,  as  to 
costs  of  other  sites  as  justifying  his  appraisal  of  this 
site. 

We  move  to  strike  the  phrase  as  to  what  the  witness 
found  from  this  comparison  and  everything  that  came 
afterward. 
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Mr.  Enxis:  This  witness  is  an  expert  witness  wlio 
lias  exijressed  an  opinion  of  value. 

The  CouKT :  May  we  have  it  read  back  f 

(Latter  portion  of  answer  read) 

Mr.  Ennis:  As  I  stated,  the  witness  has  given  the 
basis  of  his  opinion  as  to  value.  The  authorities  hold, 
in  such  eases,  that  expert  opinions  may  be  given  by 
qualified  witnesses  and  that  they  should  be  permitted 
to  explain  their  reasoning  by  which  they  arrive  at  their 
opinion. 

The  Court:  All  right,  let  me  ask  Mr.  Helsell  what 
the  ground  of  his  motion  to  strike  is  '^ 

Mr.  Helsell:  The  ground  is  this,  your  Honor:  The 
witness  is,  in  essence,  telling  us  —  and  I  am  sure  he 
will  concede  this  —  that  here  is  what  a  purchaser 
could  pay  for  lands  to  build  a  dam  at  the  Z  Canyon 
site.  First,  he  says,  "I  base  my  opinion  on  what  others 
have  jjaid,  and  I  go  from  that  to  say  that  a  purchaser 
could  safely  pay  X  dollars  at  this  site  because  others 
have  paid  Y  dollars  at  other  sites." 

Now,  we  say  this  is  a  completely  inappropriate  ap- 
proach to  fair  market  value  at  a  jDarticular  site,  and 
if  I  may  use  an  analogy,  if  we  were  appraising  a 
home  here  and  we  had  some  F.H.A.  statistics  as  to 
what  people  in  certain  income  groups  pay  for  their 
houses,  would  that  be  admissible  as  evidence  of  the 
value  of  a  particular  house  under  condemnation'?  No. 
And  I  submit  the  analogy  is  perfect,  your  Honor. 

This  witness  just  says:  "Here  is  what  others  have 
paid.  Based  on  that,  I  find  that  a  purchaser  here 
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could  pay  this  and  not  get  hurt  financially."  Basic- 
ally, that  is  what  he  says.  And  I  submit  that  that  is 
an  entirely  improper  approach  to  appraisal  and  one 
which  counsel  can  find  no  sui)port  for  in  the  cases. 

It  is  pure  speculation,  and  on  that  basis,  we  certainly 
object  to  it. 

Mr.  Ennis:  Counsel's  reference  is  to  a  house  and  not 
to  land  suitable  for  production  of  power.  My  recol- 
lection is  the  witness  has  testified  that  he  is  testify- 
ing now  as  to  the  matters  that  a  buyer,  in  his  opinion, 
would  take  into  consideration  in  arriving  at  the  value 
tliat  he  would  pay,  or  that  he  could  pay,  and  I  think 
that  is  — 

The  Court:  What  right  has  he  got  to  testify  as  to 
what  he  could  pay"?  Why  is  that  material  in  this  case, 
counsel  ? 

Mr.  Ennis:  What  he  would  i)ay. 

The  Court:  No,  we  are  talking  about  fair  market 
value  on  the  open  market  for  cash  between  a  buyer 
and  seller,  neither  under  compulsion,  and  we  are 
talking  about  raw  land,  really  raw  land,  and  here  he 
builds  a  power  plant  and  says  the  ratio  is  such  and 
such. 

T  am  concerned  about  the  validity  of  this  testimony. 

Mr.  Ennis  :  I  might  ask  the  witness  this  question 

Q.  Tn  your  opinion,  Mr.  Vaughan,  would  this  matter 
that  you  have  just  discussed  be  a  factor  that  would 
be  considered  by  a  buyer  and  seller  in  arriving  at  fair 
market  value  for  the  property  as  it  now  exists? 
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A.  Yes,  I  think  it  would  be  necessary,  for  the  reason 
that  you  cannot  apply,  in  my  opinion,  the  conventional 
appraisal  procedures,  because  there  is  no  measure,  no 
comparable  measure,  of  what  people  have  in  the  past 
paid  for  equivalent  rights. 

These  rights  are  imique,  in  my  experience.  They  are 
not  just  raw  land;  they  include  the  engineering  plans, 
the  years  of  planning  for  building  the  site.  These  are 
wrapped  up  in  a  bundle  and  they  are  unique  and,  in 
my  appraisal  experience,  you  cannot  go  to  the  market. 

The  comparison  that  counsel  has  used  would  be  in- 
valid, because  it  is  certainly  no  problem  for  the  ap- 
praiser to  go  to  the  market  and  find  out  what  houses 
are  selling  for. 

The  Court:  May  I  ask,  Mr.  Ennis,  if  this  witness' 
views  also  appraise  the  engineering  reports  and  plans 
that  were  made  for  developing  this  property?  I  don't 
think  those  are  being  taken. 

Mr.  Ennis:  I  don't  believe  so. 

The  Court  :  That  is  what  he  said. 

Mr.  Ennis  :  My  understanding  of  his  testimony  in 
that  regard  was  that  he  considered  that  in  arriving  at 
the  highest  and  best  use. 

The  Court  :  I  don 't  believe  he  said  that.  Would  you 
mind  reading  the  answer"? 

(Answer  read) 

Mr.  Helsell  :  I  think,  in  any  case,  he  has  used  in  his 
bundle  of  rights  some  engineering  plans. 

The  Court:  I  will  grant  the  motion  to  strike  that 
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portion  of  his  answer  that  was  moved  against  pre- 
viously. 

Mr.  Ennis  :  And  how  far  back  did  that  go  ? 

The  Court:  When  he  said,  after  analyzing  all  the 
other  projects,  he  finds  that  his  appraisal  is  sub- 
stantially less  than  land  and  lautl  rights  in  other  jtro- 
jects.  I  think  that  is  substantially  what  the  statement 
was. 

Q.  (By  Mr.  Ennis)  Mr.  Vaughan,  in  reaching  your 
appraisal,  did  you  consider  as  a  part  of  the  property 
being  taken  any  engineering  plans  or  anything  like 
that  1 

Answer.  No.  sir,  I  did  not.  Only  the  knowledge  whicli 
was  a  matter  of  common  knowledge  which  had  been 
disseminated  and  gained  as  a  result  of  these  engineer- 
ing studies  which  had  been  made. 

All  of  this  would  lead,  would  aid,  the  ijurchaser  in 
arriving  at  his  conclusion  that  this  is  the  highest  and 
best  use,  was  for  a  dam  site. 

Q.  What  factors  did  you  take  into  consideration  in 
determining  the  economic  feasibility  of  this  project  ? 

A.  Well,  1  have  said  before,  the  only  reason  that 
anybody,  public  agency  or  private  agency,  would  build 
a  generating  station  is  to  produce  power  in  the  form 
of  electrical  energy  for  the  use  of  the  public.  And  one  j 
of  the  studies  I  made  was,  assuming  that  this  project 
were  built  at  the  estimated  value,  assuming  that  the 
land  and  land  rights  were  acquired  at  my  appraised 
value,  what  would  be  the  cost  of  generation  and  would 
the  cost  producing  the  net  kilowatt-hour  energy  be  at 
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a  level  which  would  be  ecouomically  feasible  in  rela- 
tion to  the  costs  of  other  plants  in  the  general  area. 

Q.  And  what,  in  your  opinion,  would  purchasers 
of  this  type  of  property  that  is  being  condemned,  what 
study  would  they  make  in  that  regard? 

A.  I  certainly  think  that  anybody  interested  in 
making  a  major  investment  to  produce  a  product  would 
want  to  know  whether  the  product  would  sell  at  a 
higher  or  lower  cost  than  the  competition,  so  in  this 
instance,  where  the  public  would  benefit  through 
getting  power  at  a  lower  cost  than  they  had  been 
able  to  get  it  from  other  plants  — 

Mr.  Helsell:  Just  a  moment. 

We  will  move  to  strike  that  last  phrase  as  an  ex- 
pression of  opinion  by  this  witness  as  to  the  costs  of 
power  and  the  benefits  to  the  public  from  getting  power 
from  this  plant.  I  know  of  no  basis  — 

The  Court  :  I  thought  he  said  they  would  investigate. 

Mr.  Helsell:  If  it  was  clearly,  simply  that  they 
they  would  investigate  it,  then  I  would  withdraw  my 
objection. 

Mr.  E  NNis :  That  is  what  I  asked  him,  if  they  would 
investigate  it. 

Q.  In  making  such  an  investigation,  did  you  make 
such  an  investigation"? 

A.  Yes,  sir. 

Q.  And  what  did  you  find  as  a  result  of  that  inves- 
tigation '? 

Mr.  Helsell:  We  will  object  if  the  question  is  de- 
signed to  ask  for  his  opinion  as  to  the  economic  feas- 
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il)ility  of  this  i^roject  on  the  grounds  stated  a  moment 
ago. 

Wv  don't  believe  that  this  witness,  your  Honor,  l)y 
his  very  description  of  the  matters  he  considered  and 
by  his  description  of  his  qualifications,  may  express 
his  oi)inion  here  as  to  the  economic  feasibility  of  the 
project.  Included  in  liis  figures,  for  example,  is  what 
he  calls  a  judgment  figure  for  the  costs  of  land 
rights  that  a  person  would  have  to  acquire  that  aren't 
already  owned.  The  record  supplies  no  supi^ort  and  this 
witness  has  supplied  no  support  for  that  kind  of  a 
figure. 

Beyond  that,  we  are  getting  again  into  this  question 
of  market  for  power,  could  the  power  from  this  plant 
be  sold  in  this  market,  obviously  an  issue  of  economic 
feasibility. 

And  we  submit  again.  No.  1,  this  witness  is  not 
qualified  to  express  an  opinion  on  that,  and,  No.  2,  that 
is  an  area  which  we  believe  is  an  impermissible  ex- 
cursion in  this  case  in  valuing  the  value  of  raw  land. 

Mr.  Ennis:  Cost  estimates  have  been  permitted  in 
cases,  expert  witnesses  are  permitted  to  make  estimates  > 
of  economic  feasibility.  It  is  one  of  the  factors  that 
they  are  permitted  to  take  into  consideration  in  reach-  | 
ing  fair  market  value,  and  he  has  testified  that  he  did, 
that  he  considered  that,  and  now  we  desire  to  have 
him  testify  as  to  what  his  investigation  revealed  in 
that  category. 

Expert  witnesses  are  always  permitted  to  give  the 
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bases  for  their  opinion  upon  which  it  is  based.  That 
is  wliat  he  is  attempting  to  do. 

The  Court  :  I  will  let  him  answer. 

A.  I  found,  as  a  result  of  this  study  and  the  cost 
estimates  made  available  to  me,  that  the  cost  of  power 
at  this  station,  again  assuming  these  factors,  that  it 
could  be  built  at  the  estimated  cost  and  if  the  lands  were 
purchased  at  my  appraised  value,  then  the  power  could 
be  produced  at  a  cost  substantially  less  than  that  of 
other  plants  in  the  area. 

Mr.  Helsell:  To  preserve  our  record,  may  we  move 
to  strike  that  answer  on  all  the  grounds  stated  in  the 
objection,  your  Honor  ? 

The  Court:  Yes.  Motion  denied. 

*     «     * 

Q.  Mr.  Vaughan,  have  you,  in  your  experience,  been 
called  upon  at  any  time  to  appraise  land  and  land 
rights  in  connection  with  a  hydroelectric  project? 

A.  Yes,  I  have. 

Q.  When  was  that? 

A.  That  was  last  year,  on  two  projects  that  I  men- 
tioned, one  of  them  was  the  Virginia  Electric  Power 
System  on  the  Roanoke  River,  and  another  in  Gaston, 
North  Carolina  and  there  I  expressed  an  opinion  as 
to  the  fair  market  value  of  land  and  land  rights  neces- 
sary. 

In  order  to  be  clear,  that  was  land  and  land  rights 
of  an  existing  hydro  installation. 

Mr.  Enxis  :  You  mav  cross-examine. 


30 

Cross  Examination 

By  Mr.  Helsell: 

*     *     * 

Q.  Well,  now,  when  you  talk  about  a  right  to  build 
a  dam,  I  am  curious  about  that.  What  right  did  you 
assume  that  the  Public  Utility  District  of  Pend  Oreille 
County  had  to  ))uild  a  dam  at  Z  Canyon  in  arriving  at 
your  $8,000,000  figure? 

A.  They  owned  the  land  upon  which  the  dam  would 
be  built,  the  adjacent  —  they  had  the  flow  rights,  the 
overflow  rights,  sufficient  to  cover  the  reservoir,  to 
private  lands  and  adjoining  the  federal  land  which 
would  permit  the  rest  of  it,  there  was  a  need  for  the 
dam  in  that  location. 

There  is  no  inherent  right  for  anybody  to  build  a 
dam;  you  have  to  get  permits  from  the  federal  agen- 
cies ;  but  I  think  it  is  reasonable  to  assume  that  if  any- 
one owned  these  rights  under  these  circumstances, 
when  there  was  a  need  for  additional  power,  that  the 
regulatory  bodies  would  not  be  capricious  or  would 
not  refuse  to  grant  the  permit  to  a  bona  fide  owner 
who  was  capable  of  utilizing  the  property. 

Q.  As  I  understand  your  testimony,  the  complete 
bundle  of  rights  is  not  now,  in  your  judgment,  owned 
by  the  PUD  I 

A.  With  some  very  small  exceptions,  I  think  it  is. 

Q.  And  those  exceptions  are  privately-owned  real 
estate  owned  by  private  owners  or  the  State  of  Wash- 
ington ? 

A.  Yes. 
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Q.  Within  the  area  of  the  proposed  Z  Canyon  reser- 
voir above  the  shore  lands  and  below  1990;  is  that 
correct  ? 

A.  Yes. 

Q.  And  those  rights  are  rights  which  the  PUD  must 
acquire  and  can  acquire,  in  your  judgment,  for  $100,- 
000  in  order  to  complete  the  necessary  land  acquisi- 
tions to  Imild  a  project  at  Z  Canyon  1 

A.  That  is  correct. 

Q.  And  as  I  understand  the  theory  of  appraisal, 
those  rights  are  rights  which  a  prospective  jjurchaser 
from  the  PUD  of  its  left  abutment  uplands  and  of  its 
shore  lands  and  its  easements  also  must  consider  ac- 
quiring in  order  to  put  together  the  complete  package 
and  build  a  dam  at  Z  Canyon"? 

A.  That  is  correct. 

*     *     * 

Q.  Do  you  have,  Mr.  Vaughan,  some  sort  of  defini- 
tion of  what  constitutes  a  Imndle  of  rights  which  you 
believe  it  is  appropriate  to  apply  power  site  values  to, 
as  distinguished  from  raw  land  value  f 

A.  Well,  I  think  in  my  direct  testimony,  in  arriving 
at  the  estimate  of  the  highest  and  best  use,  I  said  if 
this  bundle  of  rights,  consisting  of  the  fee  ownership, 
th^^  overflow  rights,  the  perpetual  easements,  and  other 
factors,  taken  as  a  group,  constitute  a  bundle  of  rights 
which,  with  the  exception  of  some  small  pieces  of 
property  remaining  in  private  ownership,  constitute 
all  of  the  rights  necessary  to  construct  a  dam  at  this 
site. 
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Q.  So  that  the  bundle,  if  I  put  it  this  way,  presently 
owned  by  the  PUD  does  not  constitute  all  of  the  rights 
necessary  ? 

A.  With  the  exception  of  those  already  discussed. 

Q.  Right,  those  already  discussed  are  missing  from 
the  bundle  at  the  moment,  aren't  they"? 

A.  Yes,  and  I  have  assigned  a  judgment  valuation 
on  those  based  on  their  highest  and  best  use  as  mining 
claims  and  highest  and  best  use  for  other  purposes,  and 
not  for  the  highest  and  best  use  for  a  dam  site.  In  my 
opinion,  none  of  those,  considered  individually,  sep- 
arately, could  be  considered  as  constituting  a  l)undle 
of  rights  necessary  to  build  a  dam  site. 

If  the  only  thing  that  the  PUD  owned  was  the  Z 
Canyon  site,  the  only  right  they  had  was  to  that  partic- 
ular little  piece  of  the  river,  I  would  not  say  that  that 
had  this  valuation. 

Q.  So  it  is  the  shore  lands  which  the  PUD  owns 
which  you  believe  are  essential  to  constitute  the  neces- 
sary bundle? 

A.  The  entire  bundle. 

Q.  Do  you  know  how  those  shore  lands,  or  the  right 
to  overflow  them,  are  acquired  in  this  state  by  one 
wishing  to  put  up  a  dam? 

A.  Well,  since  they  already  have  them,  the  PUD, 
the  present  owner  already  has  them,  I  haven't  been 
concerned  about  how  they  got  them,  I  am  appraising 
how  they  stand. 

Q.  I  believe  the  reason  you  assigned  that  a  person 
with  fee  ownership  upstream  from  Z  Canyon  couldn't 
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was  because  he  doesn't  have  the  right  to  overflow  shore 
lands  ? 

A.  That  is  correct. 

Q.  Are  you  aware,  sir,  that  in  this  state  he  who 
seeks  to  erect  a  hydroelectric  dam  makes  application 
to  the  state  for  a  reservoir  permit,  and  with  that  reser- 
voir permit  comes  the  right  from  the  state  to  overflow 
state-owned  lands? 

A.  I  believe  that  is  correct. 

Q.  So  it  wouldn't  be  too  much  of  a  trick  for  a  man 
who  owned  the  fee  title  to  land  beside  another  dam 
site  along  that  river,  if  he  made  an  appropriate  ap- 
plication to  the  state,  to  acquire  exactly  the  same  rights 
as  the  PUD  has  in  that  same  reach  of  the  river,  would 
it? 

Mr.  Ennis:  I  will  object  to  this  as  being  argumenta- 
tive with  the  witness  as  to  what  the  law  of  the  State 
of  Washington  is. 

Mr.  Helsell:  I  think  he  has  gone  past  that,  he, 
understand  this  to  be  the  law,  and  I  think  is  then  ap- 
proi^riate  cross-examination. 

The  Court:  I  wouldn't  think  so,  counsel.  What  you 
are  implying  here  is,  if  the  PUD  has  the  right  to  over- 
flow the  shore  lands,  that  somebody  else  could  get  a 
permit  and  drowned  out  the  PUD  shore  lands  without 
paying  for  them. 

Mr.  Helsell:  No  — 

The  Court:  That  is  what  you  are  saying  here. 

Mr.  Helsell:  Not  without  paying  for  them. 
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The  Court:  That  is  what  your  question  says. 

Mr.  Ennis  :  The  actual  fact  of  the  matter  is  that  the 
exliibits  that  are  in  this  record  and  have  been  admitted 
in  this  record  show  that  the  order  that  the  City  of 
Seattle  got  to  overflow  the  shore  lands  is  specifically 
made  subject  to  the  outstanding  right  originally 
granted  to  Cooper.  Now,  that  is  the  state  of  this  record 
as  shown  by  the  exhibits.  Now  he  wants  this  witness 
to  assume  something  that  is  contrary  to  the  evidence 
here. 

Mr.  Helsell:  No,  I  think  maybe  I  have  been  mis- 
understood. 

Counsel  is  exactly  correct.  The  right  to  overflow 
shore  lands  now  given  to  the  City  of  Seattle  and  shown 
by  the  record  is  subject  to  the  right  to  overflow  those 
same  shore  lands  which  the  PUD  holds,  but  the  conten- 
tion that  it  is  somehow  a  mutually-exclusive  right,  your 
Honor,  is  not  borne  out  by  the  record,  and  I  submit 
that  on  that  basis,  this  is  perfectly  appropriate  cross- 
examination.  There  is  nothing  exclusive  about  the  right 
to  run  water  over  a  piece  of  ground. 

The  Court:  In  other  words,  what  you  are  saying 
is  that  you  can  give  one  person  the  right  to  flood  shore 
lands  or  10  people  the  right  to  flood  the  same  shore 
lands "? 

Mr.  Helsell  :  Exactly. 

The  Court:  It  doesn't  detract  or  doesn't  add  to  any- 
body's rights;  is  that  what  you  are  saying? 

Mr.  Helsell  :  That  is  just  exactly  what  I  am  saying, 
your  Honor.  A  piece  of  real  estate  is  owned  by  me  and 
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I  give  you  the  right  to  flood  it  and  I  give  Mr.  Ennis 
the  right  to  flood  it.  Now,  is  there  anything  inconsis- 
tent between  your  having  the  right  to  flood  it  and  Mr. 
Ennis  having  the  right  to  flood  it  *?  You  can  block  the 
river  one  day  and  Mr.  Ennis  can  block  it  the  next. 

1  am  serious  about  this,  I  am  not  being  facetious. 
I  really  sincerely  believe  that  this  is  a  legitimate 
question. 

There  is  no  reason  apparent  wliy  another  dam  site 
proprietor,  who  now  owns  lands  in  fee  simple  at  Slate 
Creek,  couldn't  make  application  for  a  reservoir  per- 
mit, couldn't  get  the  same  exact  right  that  the  City 
of  Seattle  has  to  overflow  shore  lands,  subject  to  the 
right  of  the  PUD  to  overflow  those  shore  lands. 

Certainly  in  a  proceeding  like  this  one,  it  would 
ultimately  have  to  value  that  PUD  right,  but  it  doesn't 
make  it  impossible  of  acquisition. 

Now,  I  hate  to  lay  out  all  my  cards  on  the  table 
on  this  cross-examination,  but  I  have  to  because  your 
Honor  has  reservations  about  the  propriety  of  the 
questions.  I  realize  — 

The  Court:  I  think  I  should  sustain  the  objection. 

Q.  (By  Mr.  Helsell)  What  did  you  assume,  Mr. 
Vaughan,  as  to  ownership  of  the  river  bottom  in  con- 
nection with  your  valuation  of  the  bundle  of  rights 
owned  by  the  PUD? 

A.  I  wasn't  concerned  about  the  ownership  of  the 
river  bottom,  because  whoever  had  the  right  to  over- 
flow the  shore  lands  would  certainly  have  the  right  to 
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overflow  the  river  bottom,  so  you  gain  all  the  benefits 
of  tlie  ownership  regardless  of  who  actually  owned  it. 

Q.  That  assumes  that  the  water  that  was  going  to 
overflow  the  shore  lands  was  the  same  river  water 
which  already  overflows  the  river  bottom,  does  it  not  ? 

A.  Well,  1  think  it  is  a  logical  assumption,  that  if 
the  shore  lands  are  covered  with  water,  the  middle  of 
the  river  is  going  to  be  covered,  too. 

Q.  So  you  made  no  assumption  as  to  who  owned  the 
bed  of  the  river  in  arriving  at  your  valuation  *? 

A.  I  did  not. 

Q.  And  as  I  understand  it,  the  key  to  your  conclu- 
sions as  to  what  constitutes  the  necessary  bundle  of 
rights  for  utilization  of  the  valuation  method  you 
adopted  is  who  owns  the  shore  lands  or  who  has  the 
present  right  to  overflow"? 

A.  Who  has  the  site  upon  which,  presumably,  a 
permit  would  be  granted  because  of  the  feasibility  of 
building  at  that  site,  and  at  the  same  time  the  right  to 
overflow  the  necessary  shore  lands  to  create  the  reser- 
voir, all  of  which  is  a  part  of  the  bundle  of  rights.  They 

can't  be  treated  separately. 

*     *     * 

Q.  You  have  handed  me  a  green  publication  captioned 
"Hydro-Electric  Plant  Annual  Construction  Costs  and 
Production  Expenses,  5th  Annual  Supplement,  1961." 
Is  this  the  document  which  you  testified  you  used, 
which  includes  these  statistics  as  to  power,  plant  land 
acquisition  costs  of  other  plants  in  the  U.  S.? 

A.  Yes. 
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Q.  Did  you  use  any  other  FPC  bulletins  in  arriving 
at  your  eonclvisions  as  to  value  1 

A.  No,  that  is  all. 

Q.  As  to  this  document,  as  I  understand  it,  you  took 
the  number  of  plants  at  arriving  at  a  composite  figure 
which  utilized  the  per  cent  of  overall  cost,  represented 
by  acquisition  of  land  and  land  rights'? 

A.  Yes. 

Q.  You  reduced  that  to  cost  per  kilowatt  hour  of 
energy  produced  by  a  plant  over  a  period  of  a  year? 

A.  Yes. 

Q.  Then  you  took  that  per  kilowatt  hour  figure  and 
applied  it  to  the  figure  which  theHarza  Engineering 
Co.  showed  the  High  Z  could  produce,  and  using  that 
same  percentage  figure  you  arrived  at  your  conclusion 
as  to  the  value  of  the  land "? 

A.  No. 

Q.  Would  you  explain  that  last,  please'? 

A.  This  is  related  to  the  investment,  the  original 
cost  of  plant,  not  to  the  cost  of  generation. 

Q.  It  was  original  cost  of  plant  per  kilowatt  hour? 

A.  Generation. 

Q.    Of  generation? 

A.  Yes. 

Q.  So  that  you  took  the  kilowatt  hour  of  generation 
which  Harza  indicated  could  be  produced  by  a  High 
Z,  and  using  the  factor  which  you  had  previously  ar- 
rived at  for  the  other  plants,  simply  applied  that  factor 
in  arriving  at  a  land  value,  for  the  land  under  the 
High  Z? 
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A.  To  the  entire  bundle  of  land  rights. 

Q.  Can  you  tell  me  what  factor  that  was?  Basically 
what  plants  you  used,  or  whether  it  was  for  all  plants 
shown  on  this  group,  or  whether  it  was  just  a  selected 
few. 

A.  No,  I  gave  you  the  names  of  those.  I  think  I  can 
give  them  to  you  from  memory.  It  was  Albeni  Falls, 
Cabinet  Gorge,  Box  Canyon,  Noxon  Rapids,  that  was 
the  particular  analysis. 

Q.  Okay,  then  you  had  another  analysis  which  you 
say  you  used  as  a  check  where  you  took  nameplate 
ratings  ? 

A.  That  is  correct. 

Q.  What  plants  did  you  use  in  your  production  of 
a  factory  using  nameplate  ratings? 

A.  Brownlee. 

Q.  Brownlee. 

A.  Cabinet  Gorge. 

Q.  Okay. 

A.  Chief  Joseph. 

Q.  Okay. 

A.  The  Dalles. 

Q.  Okay. 

A.  Davis. 

Q.  Okay. 

A.  Hungry  Horse. 

Q.  Okay. 

A.  McNary  Lock. 

Q.  Okay. 

A.  Noxon  Rapids. 
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Q.  Okay. 

A.  Swift. 

q.  Okay. 

A.  And  Upper  Baker 

Q.  And  are  the  figures  with  reference  to  the  land 
acquisition  costs  for  those  dams  also  figures  which 
you  took  out  of  this  green  pamphlet  ? 

A.  Yes,  sir. 

Q.  Okay,  did  you  use  any  other  F.P.C.  bulletins  in 
arriving  at  your  conclusions  as  to  the  value  of  the 
lands  and  land  rights  associated  with  those? 

A.  No,  sir,  I  did  not. 

*     *     * 

Q.  Mr.  Vaughan,  on  Thursday,  you  told  us  that  you 
had  made  two  separate  statistical  studies,  utilizing,  as 
I  understand  it,  in  one  study,  a  group  of  some  four 
plants  on  the  Clark  Fork  River,  and  another  being 
a  group  of  some  10  plants  at  various  locations  in  the 
western  part  of  the  United  States,  on  which  you  based 
your  opinion  as  to  the  value  of  the  PUD  land. 

Do  you  have  the  work  sheets  that  you  used  which 
show  the  detailed  statistical  study  that  you  made? 

A.  Yes,  I  do. 

Q.  Could  I  see  those,  please  *? 

A.  Yes  (producing  papers). 

Mr.  Helsell:  May  I  approach  the  witness,  your 
Honor. 

The  Court:  Yes. 

(Papers  handed  to  counsel) 
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The  Witness:  These  are  the  four  upstream  on  the 
Pend  Oreille  River,  and  the  Z  Canyon  site,  and  these 
are  the  ten  other  projects  (indicating). 

Q.  Do  you  have  extra  copies  of  these,  so  that  you 
can  use  them  as  I  use  them,  or  is  this  your  only  copy  ? 

A.  That  is  all  I  have. 

Q.  Well,  let  me  ask  you  some  general  questions,  if 
I  may,  for  a  moment,  then  I  will  return  these  to  you. 

Except  for  the  work  papers  that  you  have  just 
handed  to  me,  do  you  have  any  other  work  papers 
which  are  used  in  conjunction  with  any  other  studies 
which  you  made  in  support  of  your  opinion  as  to  value. 

A.  I  have  so  much  general  background  information 
that  I  used,  and  that  aided  me  in  my  overall  conclu- 
sions, in  connection  with  my  various  analyses. 

Q.  Did  you  make  any  other  detailed  analysis  of  the 
kind  shown  on  the  work  sheet  that  you  just  handed 
to  me? 

A.  Not  relating  specifically  to  the  figures  which 
I  finally  used,  but  I  had  a  number  of  calculations  in 
connection  with  which  I  made  various  studies,  such 
as  comparative  costs  and  data  of  that  nature  on  the 
Wanapum  Refunding  bonds,  these  Swift  Plant,  the 
Wells-Hydro,  and  many  other  figures  such  as  that, 
which  I  reviewed,  but  I  didn't  use  any  of  them  specif- 
ically in  the  appraisal,  no. 

Q.  The  two  that  you  have  just  handed  me  constitute 
the  ones  which  were  used  in  your  appraisal  ? 

A.  Yes. 
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Q.  Notwithstanding  tlie  fact  that  you  tried  some 
other  approaches  and  rejected  them,  the  basis  of  your 
opinion  as  to  value  in  this  case  are  the  two  detailed 
studies  which  you  just  gave  me? 

A.  Well,  as  I  testified  in  my  direct  examination,  my 
primary  l)asis  of  comparison  was  the  upstream  pro- 
jects on  a  kilowatt  hour  basis  capacity,  annual  capa- 
city, and  the  second  study  was  in  the  nature  of  a  verifi- 
cation, on  the  assumption  that  if  a  purchaser  bought 
the  land,  the  estimated  value,  the  estimated  amount 
of  money  to  complete  a  project,  what  would  be  the 
comparison  from  an  investment  standpoint,  on  the 
Ijasis  of  nameplate  data,  as  to  the  other  ten  projects 
in  the  area,  on  the  basis  of  original  cost  and  reproduc- 
tion cost  new. 

I  think  you  will  find,  by  referring  to  my  working 
papers,  that  I  did  not  extract  from  that  valuation.  I 
inserted  in  those  valuations  the  —  in  those  comparisons, 
the  valuations  made  on  the  first  approach,  and  I  have 
another  worksheet  here  showing  the  comparisons  under 
the  two  different  basis  as  to  the  production  costs,  as 
a  further  and  final  check. 

Q.  Could  I  see  that  work  sheet"? 

A.  (Producing  papers)  This  is  a  summary  of  num- 
erous other  computations  that  have  been  made  and 
figures  extracted  from  them. 

Q.  Excejjt  for  the  three  separate  studies  that  you 
have  now  given  me,  the  worksheets  for  the  four  plant 
study  and  the  ten  plant  study,  on  the  basis  of  name- 
plate  rating  and  production  costs,  which  you  have  last 
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given  me,  those  are  the  three  detailed  studies  that  you 
made  in  support  of  your  opinion  as  to  value. 

A.  That  is  a  sunmiary  of  the  studies,  yes. 

Q.  And  the  background  information  which  you  used, 
in  arriving  at  the  numbers  shown  by  these  various  de- 
tailed studies,  among  other  things,  included  this  FPC 
Bulletin  No.  S157,  which  you  gave  me  on  Thursday*? 

A.  Yes,  and  there  is  another  thing  which  I  did  not 
have,  so  the  record  will  be  clear,  on  the  study  of  these 
10  projects,  in  the  work  sheets,  I  have  that  designated 
in  the  form  of  two  columns,  the  first  column  shows 
the  cost,  the  second  column  shows  the  cost  per  kilo- 
watt hour,  nameplate  capacity,  and  the  next  is  the  re- 
production cost  new,  and  in  arriving  at  the  reproduc- 
tion cost  new,  we  took  the  costs  other  than  —  we  broke 
it  down  into  reservoirs,  dams,  and  waterways;  equip- 
ment, roads,  railroads,  and  bridges,  and  we  applied 
a  trend  factor  to  that,  known  as  the  Handy  Whitman 
Index,  to  arrive  at  an  estimate  reproduction  cost  new, 
which  is  the  second  column  of  figures  tabulated  on 
those  work  sheets. 

So  I  used,  in  addition  to  the  FPC,  I  used  the  Handy- 
Whitman  index  of  cost  trend. 

Q.  Which  you  used  to  bring  forward  from  the  time  of 
plant  construction  the  costs  of  reproduction  of  all  of 
the  parts  of  the  plant  except  for  land  and  land  rights  ? 

A.  That  is  correct. 

Q.  And  in  then  making  your  comparisons,  you 
used  these  trended  costs,  as  I  understand  it,  in  arriving 
first  at  a  total  plant  cost  as  of  today'? 
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A.  Yes. 

Q.  And  then  you  used  that  figure  as  you  went 
forward  and  made  the  comparisons  that  you  used  to 
arrive  at  your  valuation  for  the  PUD's  property'? 

A.  That  is  correct. 

Q.  Now,  the  figures  that  you  got,  staying  for  the 
moment  with  the  four  upstream  plants,  for  land  and 
land  rights  came  out  of  this  bulletin  that  you  handed 
me  Thursday,  which  is  FPC  Document  No.   S-157'? 

A.  That  is  correct. 

Q.  Do  you  have  an  extra  copy  of  this,  or  should  I 
return  yours  to  you? 

A.  I  have  copies  of  the  pertinent  information  out 
of  it. 

Q.  All  right,  what  can  you  tell  us  about  where  the 
information  which  you  took  out  of  this  bulletin  comes 
from  ? 

A.  The  information  that  is  required  to  be  filed  with 
the  Federal  Power  Commission  by  permit  holders. 

Q.  Well,  do  you  understand  that  the  Federal  Power 
Commission  requires  reports  from  licensees  and  that 
in  those  reports  are  contained  the  information  which 
the  FPC  then  puts  in  printed  form  in  this  booklet  ? 

A.  That  is  my  understanding,  yes. 

Q.  You  have  used,  in  your  four  upstream  plants, 
for  purposes  of  your  first  study  two  federal  plants'? 

A.  That  is  correct. 

Q.  Albani  Falls  and  Hungry  Horse* 

A.  Yes,  sir. 
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Q.  Is  it  your  understanding  that  the  proprietor  of 
the  federal  plants,  that  is,  the  Corps  of  Engineers,  in 
the  case  of  Albani  Falls,  and  the  Bureau  of  Reclama- 
tion, in  the  case  of  Hungry  Horse,  has  to  furnish 
these  forms  to  the  Federal  Power  Commission  which 
are  required  of  licensees  who  are  private  proprietors '? 

A.  I  do  not  know  what  the  requirements  are ;  I  know 
that  the  information  is  supplied,  and  it  represents 
an  allocation  of  the  total  cost  of  the  project  to  the 
power  portion  of  it. 

Q.  Well,  now,  would  you  give  me  a  little  more  detail 
on  that?  Is  it  your  understanding  that  the  Corps  of 
Engineers  in  its  office  makes  some  allocation  of  the 
different  construction  costs  and  land  costs  than  are 
involved  in  its  project  to  power  and  then  furnishes 
that  to  the  FPC  ? 

A.  I  do  not  know  who  or  which  of  the  public  agen- 
cies makes  the  allocation.  I  know  that  the  figures  re- 
ported in  the  FPC  bulletin  represent  an  allocation  of 
the  costs  where  they  are  for  multiple  use  purposes. 
Some  may  be  for  flood  control  or  for  some  other  fac- 
tor. I  don't  work  for  the  federal  government  and  I 
don't  know  enough  about  it  to  know  who  makes  those 
allocations.  I  accepted  the  allocations  for  comparison 
purposes  bases  as  shown  in  the  FPC  reports. 

Q.  For  our  purposes,  some  government  employee 
just  looks  at  the  over-all  cost  figures  of  one  of  these 
federal  projects,  makes  an  allocation  in  terms  of  per- 
centages of  use  involved,  so  to  speak,  that  is,  power 
or  storage,  and  then  there  is  printed   in  this  FPC 
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bulletin  that  allocated  portion  of  the  total  cost  which, 
in  the  judgment  of  some  government  employee,  re- 
presents the  power  production  phases  of  the  plant  1 

A.  I  think  you  are  making  a  considerably  broader 
assumption  than  I  have.  I  am  assuming  that  these 
allocations  are  made  in  good  faith  by  a  competent 
engineer  and  accepted  by  responsible  government 
agencies.  I  am  not  taking  the  assumption  it  was  made 
on  an  offhand  assumption  by  some  uniformed  clerk, 
sir. 

Q.  You  don't  know,  sir,  who  makes  the  assumptions, 
do  you  ? 

A.  No,  I  do  not. 

Q.  Your  assumption  — 

A.  But  I  haven't  assumed  it  is  an  uninformed  clerk, 
no. 

Q.  Well,  I  don't  believe  I  took  the  uninformed  clerk ; 
I  said  some  government  emi^loyee,  I  think. 

In  any  event,  an  allocation  is  made  somewhere  in 
government,  if  we  have  a  project  that  is  both  storage 
and  electric-generating  facilities,  as  to  what  part  of 
the  cost  is  reflected  by  that  part  of  the  j^lant  that 
produces  electricity  and  what  part  of  the  over-all  cost 
is  reflected  by  that  part  of  a  plant  that  was  con- 
structed to  store  water,  and  it  is  those  allocated  costs 
which  are  printed  up  then  in  this  FPC  bulletin "? 

A.    Yes. 

Q.  Do  you  know  whether  somebody  in  the  FPC 
further  studies  the  figures  submitted,  let's  say,  by  the 
Corps  of  Engineers  and  arrives  at  any  conclusion  as 
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to  whether  the  Corps  of  Engineers'  allocations  for  these 
purposes  are  correct  ones? 

A.  I  would  assume  that  if  the  FPC  uses  these  figures 
and  reports  them  in  this  bulletin,  that  there  must  be 
some  reasonable  assumption  of  the  validity  of  them.  I 
wouldn't  make  the  assumption  that  they  are  unreason- 
able or  capricious  merely  because  I  don't  know  who 
they  are  made  by. 

Q.  I  didn't  ask  you  if  they  were  unreasonable  or 
capricious,  I  just  asked  if  the  FPC  further  goes  over 
the  figures  submitted  by  the  Corps  of  Engineers,  for 
example,  and  makes  a  further  allocation  based  on  its 
experience  as  to  what  part  of  the  costs  should  be 
charged  to  power  and  what  part  should  be  charged  to 
storage  of  water? 

A.  I  have  no  personal  knowledge  of  the  internal 
operations  of  the  FPC.  I  can't  answer  the  question. 

Q.  Is  it  fair  to  say  that  you  don't  know  how  exactly 
the  allocation  between  the  power  facility  of  a  govern- 
ment project  and  the  water  storage  facility  is  made? 

A.  It  is  entirely  correct. 

Q.  And  you  really  don't  know  whether  it  is  an  engin- 
eer that  makes  it  or  some  accounting  clerk,  do  you, 
sir? 

A.  I  have  no  idea. 

Q.  But  it,  nevertheless,  was  these  figures,  which  are 
broken  down  into  lands  and  land  rights,  reservoirs, 
dams,  waterways,  and  so  forth,  in  this  bulletin  that 
you  use  in  arriving  at  your  opinion  as  to  the  value 
of  the  lands  owned  by  the  PUD  at  Z  Canyon? 
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A.  That  is  one  of  the  factors  I  considered,  yes. 

Q.  Is  it  your  understanding  that  in  this  bulletin, 
staying  for  the  moment  with  these  four  upstream  pro- 
jects where  the  PPC,  using  information  reported  by 
the  proprietor  of  some  federal  project,  put  the  amount 
under  laud  and  land  rights,  that  the  dollars  shown  in 
this  bulletin  for  a  particular  project  are  placed  there 
in  accordance  with  the  FPC  Uniform  System  of  Ac- 
counts ? 

A.  Yes. 

Q.  So  that  anything  which  is  authorized  by  the 
regulations  of  the  FPC  to  be  placed  under  Account 
330,  which  is  land  and  land  rights,  is  going  to  appear 
in  these  figures  reported  for  these  various  projects? 

A.  That  is  correct. 

Q.  Do  you  know  what  the  FPC  provides  in  its 
standard  system  of  accounts  as  to  what  kinds  of  items 
are  to  be  included  by  a  project  j^roj^rietor  in  land  and 
land  rights  ? 

A.  I  couldn't  quote  the  exact,  but  in  general  terms, 
yes.  It  is  the  total  cost  of  acquisition,  including  reloca- 
tion of  highways,  relocation  of  roads,  and  other  factors 
going  into  the  land  and  land  rights  cost. 

Q.  Well,  would  you  just  tell  me,  as  best  you  under- 
stand it,  what  the  FPC  requires  be  included  in  this 
land  and  land  rights  account  that  you  have  used  ? 

A.  The  actual  price  paid  for  the  land,  the  survey 
costs,  the  clearing  cost,  the  relocation  costs. 

Q.  Do  you  know  of  any  other  items  which  are  re- 
quii'ed  by  FPC  regulations  to  be  put  in  that  account 
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besides  the  ones  you  have  just  named? 

A.  Well,  there  are  many  sub-categories  under  that. 
It  is  a  pretty  broad  definition. 

Q.  Well,  starting  with  clearing  cost  for  the  moment, 
do  you  regard  clearing  cost  of  lands  used  on  some  of 
these  upstream  projects  as  an  apiDropriate  item  to  be 
included  in  land  and  land  rights  for  purposes  of  valu- 
ing the  land  and  land  rights  owned  by  the  PUD? 

A.  Yes,  and  it  is  one  of  the  reasons  I  made  the  dis- 
count factor  which  I  mentioned  in  direct  testimony; 
that  these  comparative  studies  I  have  made  on  up- 
stream projects  show  the  cost  of  the  land  and  land 
rights  in  their  present  condition,  which,  obviously, 
could  not  be  used  as  a  direct  measure  of  value  of  the 
subject  property  in  its  present  condition.  That  is  the 
reason  I  have  made  these  additional  allowances. 

Q.  Is  there  an  allowance  in  your  $100,000  judgment 
figure  for  clearing  costs  in  the  lands  acquired  by  this 
purchaser  ? 

A.  Some  of  the  clearing  costs  are  included  in  tlu' 
Harza  estimates,  is  my  understanding. 

Mr.  Helsell:  Could  the  witness  be  shown  Exhibit 
130-A,  I  believe  it  is  ? 

(Exhibit  handed  to  witness) 

Q.  Did  you  study  that  Harza  estimate  in  making 
the  calculations  you  have  made  in  this  case,  Mr. 
Vaughan  ? 

A.  I  studied  the  original  preliminary  estimates.  I 
did  not  see  the  final  form,  because  it  was  just  com- 
l^leted  after  I  came  into  Spokane. 
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Q.  Do  you  know  where  in  Exhibit  130-A  is  con- 
tained clearing  costs  1 

A.  I  think  in  the  reservoir,  dam,  and  waterway, 
there  was  some  of  the  work  in  that  area. 

Q.  I  think  I  can  help  you.  Item  No.  .11,  which  is  in 
the  schedule  of  costs  shown  in  that  document  —  do 
you  find  it "? 

A.  "Reservoir  Clearing,"  yes,  in  Figure  11,  shown 
as  Item  No.  .11,  "Reservoir  Clearing,"  in  the  amount 
of  $40,000. 

Is  that  the  figure  you  are  referring  to  ? 

Q.  Right.  Well,  now,  clearing  costs  are  in  the  cost 
of  construction  of  the  plant,  which,  as  I  understand  it, 
is  a  different  figure  from  land  and  land  rights. 

Are  you  telling  me  that  you,  nevertheless,  included 
clearing  costs  in  your  $100,000  judgment  figure? 

A.  No,  sir,  I  did  not. 

Q.  So  that  no  clearing  costs  are  in  your  $100,000 
judgment  figure? 

A.  Not  in  the  $100,000 ;  no,  sir. 

Q.  But  clearing  costs  are  in  the  land  and  land  rights 
costs  which  you  used  from  these  uj)stream  projects 
to  calculate  the  value  of  land  and  land  rights  owned 
by  the  PUD  1 

A.  As  my  work  sheets  will  show  on  the  comparison 
I  made,  the  cost  of  land  and  land  rights  is  roughly 
one  cent  per  kilowatt-hour,  1.11,  if  I  remember  cor- 
rectly, i^er  kilowatt-hour.  In  valuing  these,  I  have  re- 
duced that  to  25  mills,  or  one-fourth  of  that  amount, 
because,  as  I  have  stated,  the  direct  comparison  taken 
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from  the  FPC  reports  result  in  a  justified  or  com- 
parative evaluation,  assuming  all  clearing  had  been 
done,  or  relocation  had  been  done,  the  project  had  been 
erected  at  the  estimated  cost,  then  the  comparative 
cost  would  be  in  the  neighborhood  of  $34,000,000  which 
I  have  reduced  to  my  figure  of  $8,700,000  to  make  al- 
lowance for  these  factors  you  have  just  been  asking 
me  about. 

Q.  Well,  we  will  come,  of  course,  to  your  exact  cal- 
culation during  this  cross-examination,  but  I  am  try- 
ing to  find  out  what  you  understand  to  have  been  in- 
cluded in  these  land  and  land  rights  figures  that  you 
used  as  a  comparison  to  arrive  at  land  and  land 
rights  value  for  the  PUD  property? 

A.  Well,  I  am  certain  that  any  relocation  work  was 
included  in  it  as  a  major  element  of  cost,  which  is  one 
of  the  factors  that  influences  my  judgment  as  to  the 
value  of  this  property,  because  the  relocation  costs 
would  be  quite  low,  if  any,  in  this  project. 

Q.  Well,  now,  let's  assume  for  purposes  of  discus- 
sion that  in  one  of  these  upstream  i^rojects  relocation 
costs  constituted  the  major  part  of  the  land  and  land 
rights  account ;  that  is,  relocating  property  owned  by 
others;  would  it,  nevertheless,  be  appropriate,  in  your 
judgment,  to  use  that  land  and  land  rights  account  in 
valuing  the  PUD 's  Z  Canyon  property  1 

A.  Certainly,  I  think  the  purchaser  who  had  an 
option  of  buying  two  properties  who  was  making  a 
comparison  would  pay  more  for  a  property  that  did 
not  require  extensive  relocation  than  he  would  pay 
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for  one  that  did  require  extensive  relocation.  I  think 
that  increases  the  desirability  of  the  Z  Canyon  site, 
because  in  comparison  to  Noxon,  for  instance,  there 
is  much  less  relocation  required. 

Q.  So  what  you  are  saying  is  he  will  pay  as  much 
more  for  the  Z  Canyon  site  as  it  would  have  cost  to 
relocate  the  kinds  of  properties  that  were  relocated  on 
these  upstream  projects'? 

A.  I  don't  think  you  would  use  it  as  a  mathematical 
comparison ;  I  think  it  is  one  of  the  factors  he  would 
certainly  consider. 

Q.  Did  you  notice  that  in  the  land  and  land  rights 
account,  in  the  figures,  which,  therefore,  are  involved 
in  these  land  and  land  rights,  the  dollar  figures  in 
this  FPC  bulletin,  did  you  notice  that  there  are  con- 
demnation procedures,  including  court  and  counsel 
fees,  and  costs'? 

A.  I  suppose  there  would  be,  there  normally  is. 

Q.  Do  you  feel  it  is  appropriate  to  use,  as  a  measure 
of  land  value,  what  some  other  land  value  was  paid 
in  the  way  of  court  costs  and  attorney's  fees  in  con- 
demnation proceedings  in  acquiring  those  other  prop- 
erties "? 

A.  Apparently  I  have  not  yet  made  it  clear  that  my 
basis  of  comparison  was  not  on  the  basis  of  an  acre 
land  value,  what  they  paid  for  an  acre  of  land,  or  a 
unit  of  land  clearing,  or  relocation  costs,  this  com- 
parison is  the  ultimate  reason  for  making  an  invest- 
ment, the  criterion  being  the  cost  of  the  production  of 
a  unit  of  electrical  energy,  and  the  sum  total  of  the 
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cost,  necessary  to  do  it,  plus  the  economic  feasibility 
of  the  project. 

The  analysis  I  have  made  is  the  total  cost  of  the 
project  compared  to  the,  for  a  unit  of  an  identical 
plant,  and  in  the  upstream  projects,  I  have  taken  the 
total  investment  in  everything  other  than  the  con- 
struction components.  What  I  am  appraising  here  is 
the  value  of  this  dam  site,  which  consists  of  all  aspects 
other  than  the  right  to  build  this  project,  to  justify  the 
investment,  and  the  measure  of  value  would  be  what 
would  be  the  total  investment  per  unit  of  output. 

The  cheaper  that  any  investor  can  build  —  if  the 
City  has  two  sites,  a  choice,  anybody  would  pay  more 
to  get  a  land  site  where  his  construction  costs  would 
be  less  than  he  woidd  to  get  equivalent  land  site  where 
his  construction  costs  would  be  higher,  so  that  this 
comparison  I  have  made  is  what,  at  the  upstream  pro- 
jects he  would  have  to  invest  in  order  to  create  an 
economic  unit,  measured  in  terms  of  kilowatt  hours. 

Q.  You  used  those  amoimts,  the  amounts  paid  by 

the  upstream  proprietor,  to  create  this  economic  unit, 

to  value  these  raw  lands  that  we  are  considering  here, 

as  owned  by  the  PUD. 

A.  As  a  starting  point,  yes. 

*     *     * 

Q.  Now,  Mr.  Vaughan,  I  would  like  to  get  to  the 
conclusions  which  you  made,  which  ultimately  pro- 
duced this  appraisal  of  $8,700,000  as  the  valuation,  and 
before  I  continue  on  this,  perhaps  I  should  say  this 
to  the  Court. 
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"We  are  in  the  position  here  of  having  objected  to  the 
method  that  this  witness  used  in  arriving  at  his  figure, 
we  objected  to  this  figure  on  the  theory  that  the  method 
was  not  an  appropriate  one  to  be  used  for  several 
legal  reasons  which  were  stated. 

I  do  not  want  to  waive  that  objection  by  myself, 
putting  into  the  record  on  cross  examination  much 
of  the  information  which  he  used,  because  I  can  see 
that  it  is  entirely  possible  that  in  some  appellate  pro- 
ceeding, we  will  be  charged  that  we  produced  the  very 
evidence  which  we  say  should  not  have  been  produced. 

I  have  in  mind  the  Adams  case  where  that  very 
thing  happened  to  counsel.  He  objected  to  the  initial 
opinion,  and  then  on  cross-examination,  got  into  the 
market  value  analysis  made  by  the  appraiser,  and  then 
on  appeal,  when  he  complained  about  the  fact  that  the 
market  value  was  considered  by  the  man,  read  in  the 
opinion  that  he,  himself,  had  listed  the  evidence. 

So  I  would  ask,  your  Honor,  that  our  entire  cross- 
examination  of  Mr.  Vaughan  be  subject  to  our  right 
to  move  to  strike  the  opinion  which  he  has  heretofore 
given,  not  withstanding  the  fact  that  we  may  ourselves 
elicit  some  bases  on  the  cross-examination  which  we 
will  urge  were  inadmissible  and  an  improper  basis. 

I  hope  your  Honor  sees  the  dilemma  that  the  cross- 
examination  puts  us  in  for  these  reasons.  For  example, 
if  I  can  use  an  illustration  — 

The  Court  :  Let  us  hear  from  Mr.  Ennis. 

Mr.  Ennis  :  It  seems  to  me  that  that  is  a  problem 
counsel  must  face.  He  has  proceeded  to  date  to  make 
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no  motion  to  strike  this  witness'  testimony. 

The  Court:  Counsel,  he  made  an  objection  at  the' 
time  the  testimony  was  given,  and  all  the  testimony 
went  in  over  his  continuing  objection,  so  I  don't  think 
he  has  waived  anything  up  to  this  date  by  not  making 
a  motion  to  strike. 

Mr.  Ennis:  If  counsel  wants  to  proceed  with  his 
cross-examination  of  the  witness  in  any  way  that  he 
sees  fit,  of  course,  that  is  his  right.  I  think  his  request 
to  i^roceed  with  cross-examination  under  certain  con- 
ditions that  he  won't  be  bound  by  anything  he  might 
open  up  or  that  he  might  elicit  or  bring  out  by  his 
cross-examination  is  new  to  me. 

The  Court:  Well,  counsel,  if  I  erred  in  letting  this 
man  testify,  I  don't  think  you  can  profit  by  it  if 
counsel  cross-examined  him  on  a  subject  that  was  im- 
properly admitted. 

Mr.  Ennis  :  I  wasn't  thinking  so  much  of  profiting 
by  it  as  I  am  the  fact  that  if  he  opens  up  subjects  and 
elicits  testimony,  certainly  it  can  be  considered,  I 
assume,  by  the  Court  on  any  future  rulings  it  might 
make, 
not  have  it  considered.  I  am  not  quite  sure  just  what 

I  don't  know  just  what  he  wants  to  elicit  and  then 
his  objection  is  or  what  he  wants  to  do. 

Mr.  Helsell  :  Well,  I  will  be  glad  — 

The  Court:  I  think  your  bible  is  the  Adams  case, 
and  that  shows  what  it  is. 

Mr.  Helsell:  I  can  give  counsel  a  specific  illustra- 
tion of  the  kind  of  thing  that  we  have  in  mind,  your 
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Honor,  if  that  would  be  of  any  assistance,  Jnit  it  is 
quite  clear,  I  think,  what  our  problem  is. 

We  don't  want  to  elicit  appraisal  theories  and  hear- 
say information  which  we  say  is  inadmissible  and 
should  not  be  considered  by  the  man  and  then  be  pre- 
cluded from  arguing  that  he  should  not  have  been 
permitted  to  express  his  opinion  based  on  these  kinds 
of  hearsay  figures  on  the  ground  that  we  ourselves 
elicited  them.  That  is  the  basic  problem  that  we  have 
in  one  respect. 

No.  2,  we  have  some  comparisons  he  has  made  with 
other  projects.  We  have  urged  before  that  we  think 
that  that  method  is  an  improper  method  of  arriving 
at  an  opinion  as  to  value  as  to  these  mw  lands.  If  we 
go  ahead  and  elicit  the  figures  and  all  of  the  facts  with 
reference  to  the  other  projects,  it  might  well  be  con- 
tended that  by  ourselves  putting  in  the  record  these 
figures,  we  have  waived  our  right  to  the  objection 
that  the  method  used  was  improper. 

That  is  the  kind  of  problem  that  confronts  us,  and 
that  is  why  we  ask  that  our  cross-examination  be  un- 
dertaken with  the  reservation  of  a  right  to  move  to 
strike  the  witness'  opinions  earlier  given  based  on 
the  kinds  of  information  which  may  be  elicited  on 
cross-examination  which  show  the  bases  for  his  opinion 
and  which  we  believe,  when  the  cross-examination  is 
completed,  will  demonstrate  to  the  Court  that  the 
witness  did  not  use  a  proper  basis  for  arriving  at 
those  opinions. 
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I  think  that  is  as  close  as  I  can  come  to  describing 
what  troubles  me  as  I  launch  into  this  cross-examina- 
tion. 

Mr.  Ennis:  It  might  be  true  strictly  applicable  to 
what  was  developed  as  far  as  the  witness  said  on  direct 
examination,  but  what  situation  with  reference  to  new 
things  that  he  might  develop  as  a  result  of  cross- 
examination  — 

The  Court  :  I  think  anything  new  has  to  be  pertinent 
to  the  direct,  but  the  testimony  of  this  witness  has 
covered  such  a  wide  range,  that  I  can't  see  that  any- 
thing he  might  bring  up  would  not  be  connected  with 
the  direct. 

Mr.  Helsell,  let  us  now  take  our  recess  and  you 
might  give  counsel  the  example  to  which  you  make 
reference,  and  then  we  might  arrive  at  a  different 
procedure  in  connection  with  the  matter. 

I  think  if  you  intend  to  bring  up  new  matter  and 
launch  into  different  cross-examination,  it  just  seems 
to  me  as  though  you  would  be  plowing  the  ground 
over  again. 

Recess  for  10  minutes. 

(Short  recess) 

Mr.  Helsell  :  I  might  say  I  explained  to  Mr.  Ennis 
during  the  recess  a  couple  of  illustrations  of  what  con- 
cerned us,  your  Honor.  I  am  not  sure  that  they  operated 
to  persuade  him  that  we  should  be  entitled  to  proceed 
subject  to  a  motion  to  strike,  but  I  certainly  have  at- 
tempted to  let  him  know  what  is  the  trouble,  that  is,  the 
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kind  of  things  that  we  may  develop  by  cross-examina- 
tion. 

Mr.  Ennis  :  A¥ell,  I  suppose  they  can  make  a  motion 
to  strike  whenever  they  want  to,  and  if  I  understand  the 
situation  correctly,  counsel  wants  to  proceed  with  his 
cross-examination  and  at  a  subsequent  time  be  in  a 
position  to  say  that  the  PUD  couldn't  take  advantage 
of  anything  in  support  of  this  witness'  opinion  that 
might  have  been  developed  on  cross-examination  be- 
cause he  is  doing  so  under  some  sort  of  a  reservation, 
and  I  just  don't  think  that  you  can  proceed  on  cross- 
examination  on  that  sort  of  basis. 

The  Court:  I  don't  think  you  need  to  argue  this 
extensively,  counsel.  Apparently,  you  two  gentlemen 
don't  see  eye  to  eye  on  the  subject;  is  that  right"? 

Mr.  Helsell:  That  is  correct. 

Mr.  Ennis  :  It  seems  to  me  we  should  proceed  just  on 
the  rules  of  evidence  and  cross-examination  as  we 
have  before  and  as  they  exist. 

The  Court:  Counsel,  I  think  we  will  just  be  wasting 
time,  because  I  think  the  motion  to  strike  would  be 
well  taken  if  made  again. 

I  cannot  adopt  the  foundations  upon  which  this 
witness  bases  his  testimony  and  conclusions  of  value. 
I  think  that  it  is  entirely  incorrect  and  improper  and 
not  in  accordance  with  my  ruling  made  in  March. 

Now,  the  valuation  has  to  be  based  upon  fair  market 
value,  what  a  willing  buyer  would  pay  to  a  willing 
seller.  He  hasn't  based  his  opinion  on  that,  and  so  if 
counsel  wants  to  make  his  motion  to  strike,  I  will 
entertain  it  now. 
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Direct  Examination  of  the  Witness,   Neville  C.  Courtney, 

except  with  reference  to  his  qualifications,  and  Pertinent 

Portions  of  his  Cross  Examination. 

Direct  Examination 


Q.  Now,  coming  to  the  present  case,  wiiat  has  been 
your  connection  with  this  case? 

A.  My  connection  has  been  as  an  appraiser  or  a  wit- 
ness to  fix  the  fair  market  value  of  the  property  ap- 
praised as  a  unit. 

Q.  The  property  appraised  as  a  unit"? 

A.  Yes. 

Q.  What  lands,  did  you  understand  were  to  be  ap- 
praised, and  I  call  your  attention  to  an  exhibit  on  the 
board  there. 

A.  The  lands  shown  in  green,  running  from  just  below 
Z  Canyon  over  here,  to  Box  Canyon  (indicating). 

I  appraised  that,  at  the  right,  with  the  right  to 
overflow  and  perpetually  back  up  the  water  over  that 
shoreland,  and  I  also  considered  this  red  distance  (in- 
dicating) this  reach  of  the  river  extending  from  below 
Boundary  Dam  up,  and  it  laps  over  the  other  rights  so 
to  speak,  up  to  about  right  here,  Lime  Creek  and  those 
lands  are  in  fee  simple. 

Q.  What  do  you  understand  those  lands  to  be? 

A,  They  are  below  the  normal  high  water  line  of  the 
Pend  Oreille  River. 

Q.  What  ownership  do  you  understand  that  the 
PUD  has  in  those  lands  ? 


I 


59 

A.  I  assume  that  you — that  they  had  the  complete 
ownership  of  the  land,  that  Pend  Oreille  had. 

Q.  That  is  your  understanding'? 

A.  Yes,  and  also  that  there  were  81  acres  in  here, 
out  of  191,  which  was  in  my  appraisal. 

Q.  That  is  the  part  to  be  taken  consists  of  81  acres? 

A.  Yes. 

Q.  Out  of  a  tract  belonging  to  the  PUD  ? 

A.  Yes,  w^hich  is  this  blue  part  over  here  (indicat- 
ing). 

Q.  What  did  you  do  in  preparation,  in  connection 
wdth  the  making  of  this  appraisal  i 

A.  Well,  the  first  thing  I  did  was  to  visit  the  site  to 
see  w^hat  in  my  judgment  of  the  land  it  had  the  high- 
est and  best  use  for,  that  it  could  be  used  for,  and  I 
knew  what  it  would  be  when  I  got  there,  just  from 
general  knowledge,  but  I  was  very  much  impressed 
with  the  Canyon,  and  particularly  I  was  impressed 
with  the  very  narrow  Canyon  that  would  permit  an 
arched  dam  to  be  l^uilt  from  the  left  to  the  right  bank 
for  relatively  low  cost,  and  in  any  development,  for 
any  hydro-electric  purposes,  could  be  built  there  very 
reasonably. 

Q.  What  else  if  any  inspection  did  you  make  of  the 
area  i 

A.  I  found  out  that  a  subsuii'ace  investigation  had 
been  made,  that  Mr.  Cooper  had  put  a  shaft  down  on 
the  right  bank,  which  is  the  East,  and  then  he  put  a 
horizontal  tunnel  under  the  river  to  where  he  could 
get  under  there  and  have  a  good  look  at  the  rock,  and 
that  he  drilled  up  from  the  top  of  that  tunnel  to  see 
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how  porous  that  limestone  was,  and  all  of  the  informa- 
tion that  I  have  received  and  learned  about,  and  the 
drawing  of  his  that  I  examined,  it  is  exceptionallj^ 
good. 

I  don't  know  that  I  have  ever  seen  any  limestone 
any  better  than  that,  and  I  have  had  quite  a  lot  of  ex- 
perience. The  dam  in  New  Jersey  that  I  spoke  about 
had  very  cavernous  conditions  which  required  an 
enormous  expense  in  money  to  retain  that  water  in 
the  pool. 

I  visited  the  Boundary  site,  and  I  went  into  the  tur- 
bine hall,  where  the  excavation  was  going  on,  and  I 
visited  many  different  parts  of  that. 

Q.  Why  did  you  go  there? 

A.  I  wanted  to  see  whether  the  conditions  there 
cheeked  with  what  I  had  generally  learned  a  little 
later  on  about  that  particular  site,  and  I  was  amazed 
at  the  conditions  that  they  had. 

I  only  saw  two  places  at  the  time  when  I  was  there 
when  they  had  any  real  shoring  at  all.  The  rock  was 
just  about  as  perfect  as  any  you  could  get. 

Q.  Then  did  you  visit  any  other  parts  of  the  area"? 

A.  Yes,  I  visited,  drove  down  through  there,  went 
down  on  the  Z  Canyon  site  as  far  as  we  could  get 
down,  to  where  I  could  get  a  good  view  of  it. 

Q.  Any  other  area  along  the  river  *? 

A,  Do  you  mean  other  plants  i 

Q.  Yes. 

A.  Oh,  yes,  I  made  it  a  point  to  visit  Cabinet  Gorge, 
Noxon  Rapids.  I  was  somewhat  familiar  with  Cabinet 
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Gorge.  I  had  noticed  their  model  made  in  Wooster, 
Massachusetts  before  they  started  their  project  where 
they  had  the  model,  to  go  into  all  the  hydroelectric 
features  of  that  particular  plant. 

I  had  a  personal  interest  in  it  because  I  was  now 
able  to  see  the  site. 

As  far  as  Noxon  was  concerned,  I  was  generally 
familiar  with  that.  I  also  visited  Albeni  Falls  the 
A.rmy  Corps  project  at  Newport. 

Q.  How  about  Box  Canyon? 

A.  I  visited  Box  Canyon  also.  I  visited  that  site, 
and  I  was  interested  in  it,  because  I  had  read  about 
that  in  the  American  Society  of  Civil  Engineers  pub- 
lication, all  about  the  difficulty  they  had  there  in  hav- 
ing an  arch  across  there,  from  one  side  of  the  river  to 
the  other  so  that  they  could  build  this  dam  on  the 
irch. 

Q.  On  a  sand  foundation,  in  other  words  ? 

A.  Yes,  that  is  right,  over  a  sand  foundation. 

Q.  What  if  any  studies  did  you  make  regarding  the 
river  system? 

A.  Well,  I  made  studies,  and  I  secured  the  original 
A-rmy  Engineers  report  which  was  made — the  308 
report,  which  was  made  in  1948,  and  I  secured  the 
review  report  of  the  original  report,  which  was  made 
n  June,  1958. 

Q.  What  was  your  reason  for  doing  that  ? 

A.  I  wanted  to  be  familiar  with  the  entire  power 
md  energy  picture  in  the  whole  of  the  northwest,  and 
[  also  studied  the  Bonneville  Power  Bulletins  I  had 
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occasion  to  study  some  of  the  PUD  power  Bulletins,  I 
studied  the  prospectus  of  the  Boundary  project,  which 
is  the  project  of  Seattle. 

Q.  What  did  you  learn  from  the  Army  report  which 
was  of  value  or  of  interest  to  you  1 

A.  The  two  Army  reports  were  quite  complete.  Of 
course  they  are  a  little  bit  out  of  date  now,  and  they 
are  authorizing  another  report  to  be  made  up,  just  as 
a  continuation  of  these  two,  but  it  gave  me  a  good 
picture  of  the  whole  set  up,  and  I  might  say  that  I 
had  all  of  the  Bonneville  and  federal  major  and  minor 
publications  put  out  by  the  different  agencies  in  the 
area. 

Q.  Why  did  you  examine  all  of  these  publications? 

A.  What"?  I  didn't  understand  you. 

Q.  Why  did  you  examine  all  of  these  publications 
that  3^ou  talk  about? 

A.  Well,  I  wanted  to  learn  all  I  could  about  the 
whole  power  setup  in  this  area,  and  I  wanted  to  find 
out  whether  there  was  a  tremendous  demand  for 
power,  or  whether  the  power  was  not  so  much  in  de- 
mand, and  that  is  what  I  was  looking  for  particularly. 
I  did  this  after  I  visited  the  site,  because  of  the  po- 
tentiality of  the  site.  It  was  tremendous,  in  my  judg- 
ment. 

Q.  Now,  you  speak  about  "the  site."  What  favor- 
able factors  did  you  find  in  your  investigation  about 
that  site,  in  connection  with  its  highest  and  best  use? 

Mr.  White:  I  object  to  that,  your  Honor,  unless  it 
is  pinpointed  a  little  more  than  that.  I  assume  he  is 
talking  about  physical  factors. 
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Mr.  DiLL:  Yes. 

Mr.  White:  We  have  no  objection,  if  that  is  what 
he  is  talking  about. 

By  Mr.  Dill  : 

Q.  Do  you  understand  the  question? 

A.  Yes.  The  physical  factors,  as  I  mentioned  before 
were  the  excellent  foundation  condition,  the  very  nar- 
row canyon  impressed  me  greatl.y,  the  fact  that  you 
eould  build  such  a  large  dam  and  get  over  250  feet  of 
head,  it  was  amazing. 

Usually  we  don't  see  these  things  in  the  east.  We 
ion't  see  them  quite  that  big.  We  don't  see  the  sites 
that  you  have  here  in  the  State  of  Washington. 

Q.  What  else'? 

A.  Well,  there  was  no  question  but  what,  in  my 
nind  the  most  valuable  use  that  that  place  could  be 
put  to  was  a  hydro  electric  dam,  there  was  no  ques- 
tion about  that  in  my  mind. 

Q.  Well,  what  were  some  of  the  advantages  that  you 
thought  there  were  in  connection  \Aath  a  project  at 
:hat  place? 

A.  Do  you  mean  the  power? 

Q.  The  project  that  was  built  there.  What  would 
3e  the  value  of  building  a  project  there,  on  that  un- 
ieveloped  site  ? 

A.  The  fact  that  you  could  get  the  power  out  of 
:hat  particular  site  at  a  very  low  cost. 

Q.  Yes,  but  in  addition — 

Mr.  White:  I  object  to  that,  your  Honor,  and  move 
that  the  answ^er  be  stricken  as  far  as  it  went. 
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I  take  it  that  Mr.  Dill  is  withdrawing  the  question 
in  any  event. 

Mr.  DiLL:  Well,  there  are  some  other  advantages  in 
a  site  of  this  kind,  and  I  think  he  can  tell  what  they 
are. 

The  Court  :  Yes,  there  is  no  question  pending  how- 
ever. 

Q.  (By  Mr.  Dill:)  What  other  advantages  are 
there  besides  those  that  you  have  mentioned,  for  a 
project  at  the  Z  Canyon  site.  You  have  mentioned  the 
canyon  and  those  things,  but  were  there  any  other 
advantages  ? 

A.  Well,  it  would  have  the  ability  to  take  some 
peaking  on  the  power,  you  are  able  to  peak  with  the 
storage  that  you  have  available.  I  have  discussed  the 
important  physical  features. 

Q.  Well,  any  other  features,  not  physical? 

A.  Well,  it  has  the  ability  to  produce  power  very 
cheaply. 

Mr.  White:  I  object  to  that,  your  Honor,  and  I 
move  it  be  stricken.  This  witness  has  not  shown  any 
qualifications  in  support  of  such  an  opinion. 

The  Court:  I  will  sustain  the  objection.  He  has  not 
shown  any  foundation  or  knowledge  in  that  particular 
subject. 

Mr.  DiLL:  Well,  I  don't  remember  now  what  my 
question  was. 

(Question  read) 

Q.  (By  Mr.  Dill:)  There  are  other  advantages  in 
a  dam  site  more  than  a  narrow  canyon. 
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The  Court:  He  just  said  that  you  could  make  power 
cheaper  there. 

Mr.  DiLL:  Yes,  that  is  right,  the  answer  was  not 
responsive. 

The  Court:  The  answer  will  be  stricken. 

By  Mr.  Dill: 

Q.  I  am  asking  j^ou  about  the  other  advantages. 

A.  Oh,  I  beg  your  pardon. 

Q.  The  other  broad  features  of  the  project. 

Mr.  White:  I  object  to  this,  your  Honor,  I  think  he 
has  to  have  a  more  specific  question. 

The  Court  :  All  right,  lead  him. 

By  Mr.  Dill  : 

Q.  Were  there  any  advantages  in  the  matter  of  the 
necessary  costs  of  railroad  relocations'? 

A.  Well,  the  thing  that  impressed  me  greatly  was 
that  there  were  no  railroads  to  be  relocated.  There 
were  no  highways  to  be  relocated,  there  were  no 
bridges  to  be  raised  or  built  or  reconstructed. 

There  was  very  little  improved  property  that  I 
could  see  in  the  reservoir. 

The  site  is  very  close  to  the  main  transmission  line 
that  is  going  to  be  ])uilt  from  Canada  down  to  Spo- 
kane, and  down  into  the  general  area,  a  very  short 
distance  from  that. 

A  railroad  exists  there  within  a  reasonable  distance, 
where  they  can  bring  in  the  materials. 

Practically,  in  this  hydro  development,  is  in  one 
parcel,  and  the  time  for  construction  would  be  rela- 
tively short. 
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There  is  a  large  amount  of  upstream  storage  in 
Pend  Oreille  Lake,  Flathead  Lake,  in  Albeni  Falls 
Lake — I  think  that  is  the  Pend  Oreille — there  is 
an  enormous  storage  in  thei-e  that  will  be  helpful  in 
sustaining  this  flow  in  a  fairly  reasonable  manner, 
and  those  factors  all  came  into  my  mind  and  im- 
pressed me  greatly. 

Mr.  Dill  :  I  believe  it  is  time  for  recess  your  Honor. 

Mr.  White:  Your  Honor,  before  we  recess,  if  he  is 
going  to  express  a  dollar  opinion  as  to  value,  we 
would  appreciate  having  it  at  this  time  so  that  we 
could  look  at  it;  if  there  is  an  analysis  or  anything 
else  which  might  be  in  back  of  the  figures,  so  that  we 
can  follow  the  testimony  and  perhaps  expedite  the 
proceedings,  so  we  will  know  what  this  is  all  about. 

We  haven't  had  the  benefit  of  anything  so  far,  no 
report,  if  this  witness  has  rendered  to  the  district  a 
report.  Maybe  we  are  not  entitled  to  it,  but  we  cer- 
tainly would  like  to  move  the  trial  along.  We  have 
gotten  nothing  so  far. 

Mr.  DiLL:  I  don't  know  of  any  report,  your  Honor, 
I  haven't  had  any.  I  don't  know  what  he  may  have 
done  working  by  himself,  but  I  haven't  seen  any  re- 
port. I  haven't  known  of  any  figures  that  would  be  of 
benefit  to  counsel. 

Mr.  White:  It  goes  beyond  a  formal  report,  your 
Honor,  to  any  statistical  data,  or  arithmetic  or  mathe- 
matics which  he  went  through,  which  would  certainly 
be  helpful  to  us,  to  move  things  along,  if  there  are 
any  such. 
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Mr.  DiLL:  Well,  I  nia}'  say,  the  approach  this  wit- 
ness is  making,  I  don't  think  there  is  any  data  of  that 
kind,  even  in  his  working  papers.  I  don't  know,  I  will 
investigate  that,  but  I  don't  think  there  are. 

Mr.  White:  I  wonder  if  we  might  at  least  know 
which  of  the  three  approaches  this  witness  is  using 
so  we  can  at  least  bring  to  bear  whatever  information 
we  have  as  to  these  approaches '? 

Mr.  DiLL:  Well,  I  think  that  is  a  matter  we  can  de- 
velop as  we  go  forward. 

The  Court:  Yes,  you  may,  counsel,  but  what  I  am 
going  to  do  is  speed  this  matter  up. 

Mr.  DiLL:  I  realize  that. 

The  Court:  If  there  is  any  possible  way  we  can 
speed  this  matter  up  by  your  giving  any  information 
to  counsel,  I  would  be  delighted  to  have  you  do  that. 
You  have  only  one  more  day  on  this  case,  you  know. 

Mr.  DiLL:  Well,  I  don't  know  of  any  data  that  we 
have  that  would  be  beneficial.  I  have  had  none.  And  I 
don't — 

The  Court  :  Certainly,  counsel  knows  what  approach 
he  is  going  to  use  in  arriving  at  a  value,  don't  you'? 

Mr.  DiLL:  Well,  I  think  he  is  going  to  use  an  ap- 
proach of  taking  all  of  these  facts  into  consideration 
and  arriving  at  a  valuation  without  any  comparisons 
or  any  other  figures  of  other  dam  sites  or  anything  of 
that  kind.  That  is  my  understanding  of  the  witness' 
approach  in  his  testimony. 

The  Court  :  All  right.  Well,  if  you  do  have  anything 
or  know  of  anything,  would  you  mind  giving  it  to 
counsel  ? 
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Mr.  DiLL:  Thank  you. 

The  Court  :  All  right,  let's  recess. 

*     *     * 

By  Mr.  Dill: 

Q.  Yesterday  when  we  closed  you  were  giving  some 
of  the  favorable  factors  for  this  Z  Canyon  property, 
particularly  the  dam  site  being  considered  for  power 
uses.  Have  you  any  other  favorable  comments  ■? 

A.  Yes. 

Q.  Would  you  state  what  they  are "? 

A.  The  undeveloped  hydro-electric  dam  sites  in  the 
Pacific  Northwest  are  scarce,  and  the  demand  for 
power  is  increasing.  I  know  of  no  other  site  like  Z 
Canyon  site. 

There  are  large  fairly  well  regulated  flows  of  the 
stream,  there  is  an  adequate  supply,  a  reasonably  ade- 
quate supply  of  water  for  large  power  development  at 
Z  Canyon. 

Mr.  White:  I  move  to  strike  the  response  of  the 
witness.  There  were  several  aspects  to  it.  The  first  one 
I  heard  was  one  that  eertainh*  had  no  foundation  be- 
hind it,  the  ability  of  this  witness  to  express  an  opin- 
ion as  to  the  market  for  power. 

The  Court:  Well,  let's  read  over  the  question  and 
the  answer. 

(Record  read) 

The  Court  :  And  what  was  your  motion,  Mr.  AVhite  ? 

Mr.  White  :  My  motion,  your  Honor,  as  I  heard  the 
answer  read  back,  is  addressed  particularly  to  the  two 
elements  of  his  response,  any  statement  by  him  as  to 
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the  demand  for  power  increasing  in  the  Pacific  North- 
west, while  he  has  shown  no  familiarity  with  the 
market  for  power  here  in  the  northwest  whatsoever. 
He  said  he  read  several  of  the  Bomieville  bulletins, 
but  I  hardly  think  that  that  would  form  a  basis  for 
reaching  any  judgment  as  to  the  market  for  power  in 
the  northwest. 

Secondly,  he  says  that  this  dam  site  is  unique  in  the 
northwest.  As  far  as  I  have  been  able  to  determine, 
the  only  other  dam  sites  that  he  has  looked  at  are  Box 
Canyon  and  Cabinet  Gorge  and  Noxon  Rapids. 

The  Court:  No,  he  didn't  say  it  was  unique,  he  said 
that  he  knew  of  no  other  like  it. 

Mr.  White:  Well,  that  is  true,  but  I  think  that  the 
inference  that  he  sought  to  leave  was  that  it  was 
unique. 

The  Court:  I  recognize  your  objection,  counsel,  but 
I  feel,  however,  that  some  of  the  things  that  you  men- 
tion are  perhaps  matters  about  which  I  might  take 
judicial  notice;  that  there  is  an  increase  in  poi^ula- 
tion,  and  therefore  an  increase  in  the  demand  for 
power,  that  is  something  that  appears  in  the  news- 
paper practically  every  day,  practically,  and  I  think 
that  the  knowledge  that  the  witness  gains  in  that  way, 
as  well  as  his  inspections,  and  investigation  of  mat- 
ters are  things  that  an  expert  can  utilize  in  the  ex- 
pression of  opinion. 

I  don't  think  that  he  should  say  how  much  the  in- 
creased demand  was,  but  generally,  I  think  he  can  an- 
swer. I  will  let  it  stand. 
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By  Mr,  Dill: 

Q.  What  do  you  understand  by  the  term  "Cash 
Market  Value'"? 

A.  It  is  that  amount  of  cash  money  which  a  pru- 
dent, well-informed,  willing  seller,  not  compelled  to 
sell  will  accept  from  a  prudent,  well-informed,  willing, 
purchaser,  not  compelled  to  buy,  will  pay. 

Mr.  White:  Your  Honor,  I  object  to  this  witness 
reading  his  testimony  in  giving  an  answer  like  that, 
just  reading  a  definition,  I  think  that  is  entirely  im- 
proper, and  we  object. 

Mr.  DiLL:  I  think  he  had  a  right  to  prepare  his  an- 
swer in  the  exact  language  in  which  he  wanted  it. 
This  is  rather  a  vital  definition,  and  certainly  if  it  is 
his  own  composition,  I  don't  think  there  is  any  ob- 
jection to  him  reading  it  so  he  gets  it  exactly  as  he 
wants  it. 

The  Court:  Well,  counsel,  the  testimony  of  the  wit- 
ness is  supposed  to  be  his  testimony,  and  if  he  is  using 
notes  to  refresh  his  recollection,  that  is  one  thing,  and 
he  can  do  it  without  question,  but  if  he  has  matters 
before  him  which  he  reads,  that  places  his  testimony 
in  a  different  light,  and  I  don't  know  whether  it  is  his 
definition  or  not. 

Mr.  Dill  :  I  will  ask  him,  your  Honor. 

By  Mr.  Dill  : 

Q.  Did  you  prepare  this  definition  yourself? 

A.  Yes,  I  did. 

Q.  You  wrote  out  the  statement  that  you  read,  your- 
self? 
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A.  Yes. 

Q.  It  is  your  definition  ? 

A.  Yes. 

Mr.  DiLL:  I  think  he  has  a  right  to  be  sure  that  he 
gets  the  words  in  it  that  he  wants,  your  Honor,  I 
can't  see  any  objection  to  that.  I  can't  see  any  objec- 
tion to  his  reading  it.  Otherwise,  I  can  have  him  re- 
state it  as  best  he  can,  but  I  think  it  is  better  this  way, 
and  saves  time. 

The  Court:  I  will  let  it  stand.  Is  he  going  to  read 
his  testimony  1 

Mr.  Dill  :  Not  all  of  it,  certainly,  but  certain  things 
he  may  read. 

The  Court:  I  think  that  is  the  objection  that  he  is 
supposed  to  be  testifying  from  his  recollection,  and 
his  knowledge,  but  he  will  be  permitted,  of  course,  to 
use  notes  to  refresh  his  recollection. 

Mr.  DiLL:  Well,  for  instance,  the  next  question  is 
concerning  unfavorable  factors.  Of  course,  your 
Honor,  he  can  use  his  memory,  but  he  has  a  right  to 
refer  to  notes  as  to  what  those  things  are. 

The  Court:  Yes,  he  can  refer  to  notes,  but  just  to 
read  his  testimony,  that  is  an  entirely  different  thing. 

Mr.  DiLL:  Well,  I  will  ask  the  question,  but  I  feel 
he  has  a  right  to  refer  to  this  particular  item. 

By  Mr.  Dill: 

Q.  Are  there  any  unfavorable  factors  that  you  con- 
sidered in  appraising  this  PUD  property? 

A.  Did  I  understand  you  to  say  first  as  to  the  fa- 
vorable ones? 


72 

Q.  The  first  was  the  favorable,  and  now  I  want  the 
unfavorable.  Did  you  find  any  unfavorable  factors'? 

A.  I  certainly  did. 

Q.  What  are  they  ? 

A.  Well,  the  owner,  or  a  prospective  purchaser,  lias 
no  FPC  license,  that  is  one  thing. 

You  would  have  to  acquire  the  State  rights  on  the 
river  necessary  to  build  the  dam  at  Z  Canyon.  You 
would  have  to  get  permission  from  the  Federal  Gov- 
ernment to  use  their  land,  which  had  been  set  aside 
for  Power  Plant  purposes.  You  would  have  to  get  the 
right  to  overflow  the  remaining  private  properties. 

By  investigation  I  have  found  that  the  mining  com- 
panies, and  from  the  evidence  that  I  have  heard  here, 
the  mining  companies  would  not  object  to  a  low  dam 
at  Z  Canyon,  but  they  might  object  to  a  high  dam  at 

Z  Canyon. 

*     *     * 

Q.  (By  Mr.  Dill:)  Did  you  learn  anything  about 
the  withdrawal  of  government  lands  ? 

A.  Yes,  I  did.  I  learned  that  the  government  had 
made  a  provision  or  set  up  an  order  that  they  would 
withdraw  those  lands,  provided  the  lands  were  used 
fo7-  waterpower  purposes,  as  earlv  as  1910. 

Q.  Well,  you  spoke  yesterday  about  having  exam- 
ined certain  reports  of  the  Army  and,  I  think,  some 
other  reports.  Did  you  examine  any  other  reports  than 
those  you  mentioned  yesterday? 

A.  I  examined  the  Harza  report,  and  then  I  re- 
ceived some  data  from  Mr.  Stenson,  of  Beck  Asso- 
ciates. 
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Q.  Well,  did  you  make  any  investigation  as  to  the 
marketability  of  power  in  this  area? 

A.  Yes. 

*  *     * 

Q.  Well,  Mr.  Courtney,  I  will  ask  you,  have  you 
made  any  investigation  in  the  area  as  to  the  market- 
ability of  power? 

A.  Yes,  I  did. 

Q.  Have  you  talked  with  anybody  in  this  matter"? 

A.  Yes,  I  have. 

Q.  Who  did  you  talk  with  <? 

A.  Well,  I  talked  to  Mr.  Stenson,  who  has  been 
doing  a  lot  of  PUD  financing,  and  found  out  that,  for 
instance,  the  Wells  project  had  just  started  recently 
to  be  built,  and  that  any  power  that  could  be  produced 
at  a  site  like  this  could  be  very  readily  sold  in  this 
area — I  just  picked  out  one  illustration  there — and 
these  sites  are  constantly  being  constructed. 

Mr.  White:  Your  Honor,  we  would  move  to  strike 
any  conversation  that  this  witness  may  have  had  mth 
Mr.  Stenson.  Anything  that  Mr.  Stenson  had  to  say,  I 
assume,  was  said  when  he  was  on  the  witness  stand. 

This  isn't  proper. 

*  *     * 

By  Mr.  Dill: 

Q.  Were  you  here  and  heard  Mr.  Stenson  testify? 

A.  Yes,  oh  yes,  I  was  present. 

The  Court:  I  will  overrule  the  objection. 

Mr.  Dill  :  Then  the  answer  may  stand,  I  take  it. 

The  Court:  I  think  you  had  better  ask  him  again. 
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By  Mr.  Dill  : 

Q.  I  think  you  said  that  you  had  talked  with  Mr. — 

A.  With  the  Bond  Firm,  Mr.  Stenson. 

Q.  You  had  learned  certain  facts  from  them"? 

A.  Yes. 

Q.  What  did  you  conclude  from  the  facts  that  you 
learned  and  from  these  men  that  you  talked  about, 
in  connection  with  the  marketability  of  power  in  the 
Pacific  Northwest? 

Mr.  White:  Same  objection. 

The  Court:  Objection  is  overruled. 

The  Witness:  Shall  I  answer? 

The  Court:  Yes. 

The  Witness:  That  it  could  be  very  readily  mar- 
keted in  the  Pacific  Northwest  Area. 
By  Mr.  Dill: 

Q.  As  a  result  of  your  investigation  of  these  various 
facts  that  you  have  referred  to,  did  you  come  to  any 
conclusion  as  to  the  probability  that  the  owner  of  this 
property,  this  dam  site  property,  being  able  to  de- 
velop it  within  the  reasonably  near  future? 

A.  There  is  no  question  about  it. 

Mr.  White:  I  object  to  that,  and  ask  that  the  an- 
swer be  stricken,  your  Honor,  there  is  no  basis  for 
that. 

The  Court:  I  will  sustain  the  objection.  There  are 

too  many  factors  in  that  question,  counsel. 

*     *     * 

Q.  From  an  engineering  standpoint,  then,  in  con- 
nection with  the  question  just  read. 
(Question  read) 
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By  Mr.  Dill: 

Q.  What  conclusion  did  you  come  to  as  an  engineer  ? 

A.  I  didn't  hear  tlie  last  part  of  the  first  question. 

(Question  read) 

By  Mr.  Dill  : 

Q.  What  was  your  conclusion? 

A.  Well,  it  could  be  developed  in  the  reasonably 
near  future. 

By  Mr.  Dill  : 

Q.  Now,  you  told  about  making  all  of  these  studies 
and  examining  these  reports,  conferring  with  various 
people,  examining  the  site,  using  your  general  knowl- 
edge and  experience.  Have  all  of  these  things  enabled 
you  to  make  an  appraisal  of  the  cash  market  value  of 
the  Z  Canyon  power  site  in  its  undeveloped  state,  and 
the  rights  and  properties  being  taken "? 

A.  Yes. 

Q.  Did  you  come  to  any  conclusion  as  to  the  adapta- 
bility of  this  dam  site,  the  special  adaptability  value 
of  this  dam  site  ? 

A.  Yes. 

Mr.  White:  Your  Honor,  there  is  no  foundation 
for  any  opinion  by  this  witness  for  any  dollar  figure 
which  I  gather  is  the  reason  for  this  preliminary 
question. 

Referring  to  the  previous  action  by  the  Court  in 
this  case  when  I  had  a  Mr.  Butler  on  the  stand  on 
direct  examination,  on  page  94  of  the  transcript,  I 
asked  Mr.  Butler  practically  that  same  question,  Mr. 
Dill  objected  as  to  whether  or  not,  based  upon  his  in- 
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vestigation,  qualifications  and  so  forth,  he  had  an 
opinion  as  to  the  vakie,  and  your  Honor  sustained  an 
objection  at  page  94. 

I  think  we  have  the  same  situation  here. 

Except,  however,  that  at  that  point  at  least  Mr. 
Butler  said  what  approach  value  he  was  using,  namely 
a  comparable  sales  approach.  This  witness  hasn't  even 
told  us  yet  what  approach  he  is  going  to  use. 

Mr.  DiLL:  Well,  on  the  highest  and  best  use. 

Mr.  White:  As  to  the  highest  and  best  use,  he  has 
already  testified  as  to  that. 

Mr.  Dill  :  I  asked  him  whether,  with  all  the  studies 
and  the  work  he  had  done,  whether  that  enabled  him 
to  make  an  appraisal  of  this  property. 

The  Court:  He  can  answer  that  question.  It  is  the 
next  question  that  counsel  objects  to. 

Mr.  White  :  He  already  answered  the  question  coun- 
sel refers  to. 

Mr.  DiLL:  Yes,  that  was  the  question  as  to  the  spe- 
cial adaptability  of  the  site. 

By  Mr.  Dill  : 

Q.  Now,  is  there  any  difference  in  appraising  a  dam  i 
site,  and  properties  of  this  kind  in  the  State  of  Wash- 
ington? Is  there  any  difference  in  the  method  used  ini 
appraising  a  dam  site  in  the  State  of  Washington  as; 
compared  with  a  dam  site  in  other  states  where  youi 
have  had  experience"? 

Mr.  White:  That  is  an  improper  question,  your'* 
Honor,  and  objected  to.  We  objected  to  that  same'! 
question  in  connection  with  the  testimony  of  Mr.  Ober-  j 
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billig.  What  we  are  interested,  in  here  is  the  approach 
to  the  valuation,  not  what  approaches  were  used  in 
Arkansas  or  in  New  Jerse_y. 

The  Court:  The  objection  is  overruled. 

Mr.  DiLL:  Now,  your  Honor,  I  was  just  going  to 
say  that  practically  all  the  questions  which  I  have 
been  asking  and  which  I  have  been  relying  on,  were 
found  in  almost  the  identical  language  in  the  tran- 
script of  the  record  in  U.S.  Supreme  Court,  in  this 
Grand  Hydro  case,  where  the  evidence  was  placed  be- 
fore the  U.S.  Supreme  Court — it  had  been  before  the 
Oklahoma  Supreme  Court,  and  practically  in  all  of 
these  questions  that  I  have  asked,  I  have  framed  on 
this  order  as  being  the  method  that  we  had  right  to 
ise  for  a  witness  to  arrive  at  appraised  value. 

The  Court:  I  sustained  you  on  the  last  ruling, 
counsel. 

Mr.  DiLL:  I  just  wanted  to  remind  the  Court.  Coun- 
sel says  he  doesn't  know  the  method  of  approach.  I 
think  that  by  this  time  he  could  see  that  it  was  the 
ntiethod  of  an  expert  witness,  study  all  the  facts,  all 
the  conditions  and  arriving  at  an  appraisal  value,  that 
^s  the  method  I  am  using,  it  was  the  method  that  was 
ised  on  three  evaluation  experts. 

I  have  the  complete  transcript  here  (indicating) 
md  actually  I  talked  to  Mr.  Hudson  and  I  have  a 
etter  from  him.  He  handled  this  entire  case  and  he 
says  that  this  is  a  complete  examination  of  the  wit- 
lesses  on  valuation  used  in  the  Grand  Hydro  case.  It 
LS  unusual,   it   is   different,   but  in   the   light   of  the 
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Court's  ruling,  I  know  of  no  other  approach  that  I 
could  use  which  would  be  admissible  in  this  situation, 
and  that  is  why  I  have  followed  this  method.  I  am 
just  using  the  opinion  of  an  expert  witness  without 
going  into  anything  else. 

The  Court:  I  think  you  misunderstood  me.  I  said 
that  I  sustained  you  and  I  would  overrule  the  ob- 
jection. " 

Mr.  DiLL:  I  am  sorry,  your  Honor,  I  misunder- 
stood. I  appreciate  the  information. 

By  Mr.  Dill: 

Q.  Did  you  appraise  this  dam  site  ?  i 

A.  I  didn't  answer  the  preceding  question. 

Q.  You  didn't  answer  the  preceding  question"? 

A.  No.  I 

(Question  read)  " 

A.  No,  the  method  of  appraisal  is  the  same. 

By  Mr.  Dill  : 

Q.  Did  you  appraise  this  dam  site  as  an  undevel- 
oped dam  site  on  the  Pend  Oreille  River"? 

A.  Yes,  I  did. 

Q.  I  will  ask  you  to  state  to  the  Court  the  cashi 
market  value  of  the  dam  site  with  the  other  propertj^l 
of  the  PUD  which  you  have  appraised  ? 

Mr.  White:  Your  Honor,  I  object  on  the  grounds; 
previously  stated.  There  is  no  foundation  for  the  ex- 
pression of  any  dollar  value  opinion  by  this  witness 
Now,  as  I  understand  the  statement  of  counsel,  he  has^ 
not  used  any  one  of  the  approved  methods   of  ap- 
proach  to  this   problem  of  valuation.   Counsel   says 
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hat  he  is  trying  to  follow  the  Court's  ruling  in  the 
jrand  Hydro  case,  but  I  think  U.S.  Supreme  Court 
ook  no  view  whatsoever  in  resjiect  to  the  question  of 
vhether  or  not  that  was  a  good,  bad,  or  indifferent 
nethod. 

Secondly,  it  appears  from  opinion  of  the  Oklahoma 
Supreme  Court  that  the  method  used  there  was  an 
intirely  different  method  from  that  which  is  being 
ittempted  here.  There  the  method  used  was  the  steam 
omparison  method.  They  set  up  a  hypothetical  dam  v. 
I  hypothetical  steam  plant,  and  got  the  value  of  this 
lypothetical  power,  and  then  the  witness,  after  exten- 
ive  economic  analysis  made  a  comparison  and  testi- 
ied  as  to  the  fair  market  value,  and  I  think  that 
hows  right  in  the  opinion. 

Mr.  DiLL:  Well,  I  might  say  that  this  is  the  evi- 
lence,  the  transcript  of  the  record  that  went  up  from 
he  State  Supreme  Court,  and  was  approved  there,  the 
^ourt  approved  the  action  of  the  State  Supreme 
!!!ourt,  and  it  is  on  the  basis  of  the  theory  that  an  ex- 
)ert  witness  who  investigates  all  these  things  is  com- 
)etent  to  express  an  opinion  as  to  the  value  of  the 
)roperty.  It  is  the  only  method  that  I  have,  it  is  the 
inly  method  that  I  think  I  can  use  in  the  light  of  the 
Court's  ruling,  that  there  can  be  no  computation  of 
ill  these  various  figures  to  arrive  at  a  basis.  I  just 
[on't  have  anything  left.  This  is  a  method  that  has 
leen  approved. 

Counsel  has  no  evidence  here  to  show  that  this  is 
lot  the  testimony  given,  that  it  was  shown  to  the 
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Court,  and  I  can  introduce  it  here  in  evidence  if  it  is 
necessary. 

Mr.  White:  I  would  appreciate  it  if  counsel  would 
point  out  any  case  in  any  Court  where  the  court  has 
approved  this  method  of  evaluation  in  which  a  wit- 
ness comes  to  an}^  conclusion  like  this,  in  which  he 
gives  no  background  for  his  opinions  other  than  the 
fact  that  he  lives  at  the  site,  that  it  looks  like  a  good 
site  to  him,  and  that  he  talked  to  some  people  about  it. 

Mr.  White:  You  will  have  to  show  the  approaches 
he  is  using,  just  as  you  objected  to  the  testimony  of 
Mr.  Butler,  and  I  can  think  of  no  occasions  to  cite  on 
that  which  express  it  better  than  in  Nichols,  at  i)age ; 
J168,  Sections  18  and  42.  We  should  not  have  to  cross: 
examine  this  witness  at  our  peril.   I   don't  think  it 
needs  any  citation  that  an  expert  witness  must  es- 
tablish fully  on  direct  examination  the  basis  and  his; 
background  in  support  of  his  opinion.  It  is  not  up  tot 
the  other  side  to  develop  that  on  cross  examination. 

The  Court:  No,  I  feel  that  tlie  testimony  on  qual- 
ifications should  contain  some  information  as  to  what; 
he  used  as  a  yardstick. 

Mr.  DiLL:  I  am  willing  to  do  that,  but  yesterday  the'i 
Court  struck  the  testimony  of  the  other  witness  who 
proceeded  to  use  a  method  of  calculation,  using  figures, ,' 
rather  than  to  just  base  it  on  his  experience  and  his 
judgment,  so  I  found  it  was  of  no  value  in  this  case,, 
and  I  suggested  proceeding  along  this  method  as  ap- 
proved by  the  U.S.  Supreme  Court. 

The  CouBT:  That  wasn't  in  question  in  the  Grandl 
Hydro  case,  was  it? 
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Mr.  Dill  :  This  is  tlie  evidence  that  was  presented.  I 
didn't  read  the  proofs,  your  Honor. 

The  Court:  It  wasn't  questioned'? 

Mr.  DiLL:  Yes,  they  questioned  the  whole  situation 
in  the  Supreme  Court,  tliis  is  the  method  which  was 
used  in  arriving  at  the  amount  of  money  which  the 
jury  gave  which  the  Supreme  Court  of  the  State  of 
Oklahoma  has  approved,  and  U.S.  Supreme  Court 
affirmed. 

Again,  if  I  start  to  mention  the  method  of  arriving 
at  these  matters,  by  figures,  then  I  am  in  trouble,  be- 
cause I  am  using  a  comparison  method,  but  if  that  is 
allowable,  I  am  willing  to  go  ahead  and  ask  him  how. 
If  he  arrived  at  this  particular  appraisal  value,  but  if 
[  go  ahead  and  do  it,  and  it  is  stricken,  for  that  very 
reason,  I  had  better  stay  away  from  it.  That  is  my 
reasoning. 

Mr.  White:  On  those  four  citations,  in  the  Grand 
Hydro  case — it  is  sometime  since  T  have  read  them, 
)ut  I  have  a  note  here  in  my  legal  notes  that  there  is 
10  mention  oi-  debate  as  to  the  theory  of  valuation 
ised,  and  it  appears  from  a  recitation  of  the  facts  in 
me  of  the  leading  court  cases,  that  it  was  some  al- 
;ernative  approach,  an  approach  which  is  not  used  by 
;his  witness. 

The  Court:  We  will  recess  for  ten  minutes  so  that 
counsel  can  confer. 

The  Court:  You  may  proceed. 

Mr.  DiLL:  If  the  Court  please,  I  have  here  the  pho- 
;ostat  copy  of  the  decision  in  the  Grant  River  Dam 
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Authority  vs.  The  Grand  Hydro,  201  Pacific  (2d),  225, 
which  is  the  Ninth  Circuit,  and  in  speaking  about  this 
testimony  that  I  have  referred  to  and  the  kind  of  tes- 
timony, the  Court  said: 

"The  testimony  of  the  expert  witnesses,  as  in- 
troduced, was  therefore  competent  to  prove  the 
dam  site  vakie  of  the  property  and  was  in  accord 
with  our  opinion  on  the  former  appeal  to  the  same 
effect  as  the  California  case  of  Metropolitan 
Water  District,  wherein  there  is  an  extensive  dis- 
cussion of  many  of  the  points  involved." 

Now,  that  referred  to  the  kind  of  testimony — not  the 
kind,  but  the  actual  testimony — that  was  used  in  the 
Grand  Hydro  case  from  which  the  appeal  was  taken. 

Well,  I  thought  the  question  here  was  whether  or 
not  I  was  to  be  allowed  to  go  ahead  and  ask  this  wit- 
ness for  his  value  and  then,  if  necessary,  fix  the  basis 
of  it  afterward. 

The  Court:  I  think,  in  view  of  the  objection,  that 
we  should  have  from  him  some  evidence  as  to  the 
basis  of  the  valuation  in  advance  of  the  figure,  and 
also  the  theory  on  w^hich  he  valued  the  property. 

Mr.  DiLL:  Well,  I  want  to  call  attention,  before  1 

do  that,  take  up  that  question,  in  the  case  of  Puget 

Sound  Power  &  Light  Company  against  the  City  of 

Puyallup,  51  Federal  Reporter,  688,  in  which  the  same 

kind  of  testimony  was  used : 

"It  would  perhaps  have  been  better  for  the  par- 
ties, after  qualifying  their  witnesses,  to  have 
merely  asked  the  basic  question:  what  is  the  mar- 
ket value  of  the  property  taken,  and  what  is  the 
depreciation  of  the  market  value  of  the  property 
retained  by  depreciation  of  its  severance  from  the 
property  taken — " 
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and  that  is  the  method  I  am  trying  to  follow, 

" — giving  the  witness  full  opportunity  to  explain 
the  bases  of  their  valuation.  In  such  ease,  no 
doubt,  the  same  question  would  come  up  on  di- 
rect and  cross-examination,  for  if  it  appeared, 
either  on  direct  or  cross-examination,  that  the 
witness  has  pursued  a  wliolly  unwarranted  course 
in  arriving  at  his  estimate  of  value,  it  would  be 
necessary  to  make  correction  thereof  either  by 
striking  out  his  estimate  of  the  market  value  or 
by  instructing  the  jury  to  disregard  that  portion 
of  the  testimony." 

So  that  I  see  it  makes  little  difference  whether  I  ask 
him  the  basis  of  his  valuation  before  or  afterward.  I 
svas  trying  to  follow  the  method  here  suggested  by 
the  Ninth  Circuit,  but  if  your  Honor  thinks  that  I 
should  follow  the  other  method,  I  am  willing  to  do 
that. 

The  Court  :  One  of  the  reasons  was  we  did  that  with 
Mr.  Vaughan  here.  Now,  if  there  isn't  any  objection 
3n  counsel's  part,  we  can  do  it  the  other  way. 

Mr.  DiLL:  Counsel  objects  to  everything  I  want  to 
io,  I  suppose  he  objects  to  this. 

Mr.  White:  I  do.  I'm  sorry  to  be  put  in  that  po- 
rtion, but  actually — 

Q.  (By  Mr.  Dill)  Well,  I  will  ask  you,  then,  what 
ivas  the  basis  of  the  valuation  that  you  made'? 

A.  Well,  I  studied  the  Harza  report,  I  found  what 
the  cost  of  the  project  would  be — I  found  out,  that  is, 
»vhat  the  installed  capacity  of  the  plant  would  be; 
[  found  from  Stenson's  testimony  what  the  cost  of 
:he  energy  would  be;  then  I  took  into  account  all  the 
fevorable  factors  that  I  have  enumerated  and  also  all 
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of  the  unfavorable  factors,  and  after  doing  all  of  this, 
I  used  my  judgment  as  to  the  fair  market  value  of 
this  undeveloped  dam  site  appraised  as  one  unit. 

Q.  Well,  now,  I  will  ask  3'ou  to  state  what  that  cash 
market  value  of  the  dam  site,  with  the  other  proper- 
ties, is? 

Mr.  White:  Your  Honor,  we  object  on  the  same 
ground.  He  hasn't  furnished  any  yardstick,  as  your 
Honor  put  it,  yet,  and  he  hasn't  stated  the  theory  on 
which  he  valued  the  property,  the  two  ingredients 
which  it  has  been  stated  are  necessary  in  order  to  give 
an  opinion. 

Our  research  indicates  that  the  only  jurisdictions, 
basically,  in  which  a  witness  is  permitted  to  give  his 
opinion  before  he  gives  any  basis,  or  irrespective  of 
the  basis  and  just  merely  gives  his  judgment,  are  in 
the  jurisdictions  where  the  comparable  sales  approach 
is  not  permitted.  I  think  in  Pennsylvania,  and  one 
or  two  other  states,  where  that  is  permitted.  But  cer- 
tainly here,  he  has  got  to  state  what  the  theory  is  and 
what  yardstick  he  used. 

Mr.  DiLL:  Well,  he  testified  there  were  no  compara- 
ble situations.  He  testified  he  used  these  figures  as  a 
basis  on  which  he  built  his  estimate  of  value,  and  if 
counsel  in  cross-examination  wants  to  develop  that, 
he  can.  But  that  was  the  basis  on  which  he  came  to  a 
conclusion  of  the  valuation.  No  comparisons  here,  sim- 
ply takes  the  valuation,  in  light  of  his  experience,  his 
knowledge,  the  facts  he  had  learned  in  this  area,  and 
considering  everything  favorable  and  unfavorable,  he 
arrived  at  a  valuation.  And  certainly — 
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Mr.  White:  Just  gives  a  figure,  your  Honor.  He 
must  have  gotten  it  from  somewhere  and  used  some 
yardstick,  and  I  don't  think  it  is  the  burden  upon 
us  to  develop  how  he  built  it  up. 

Mr.  DiLL:  But  he  told  the  yardstick  that  he  used. 

The  Court:  Well,  I  didn't  hear  it.  He  is  converting 
all  these  things  into  dollars.  What  does  he  use  to 
measure  the  number  of  dollars  with? 

Mr.  DiLL:  By  his  own  judgment  and  experience.  He 
has  to  rely — 

The  Court:  He  has  got  to  base  it  on  something, 
doesn't  he? 

Mr.  DiLL:  Yes,  he  based  it  on  these  figures,  after 
he  had  all  of  them  before  him. 

The  Court  :  What  is  the  yardstick '?  If  you  are  going 
to  buy  or  sell  a  home,  3'ou  will  look  at  another  home 
and  find  out  how  much  that  sold  for,  don't  you  '^ 

Mr.  Dill:  He  can't  do  that. 

The  Court:  He  must  have  used  something. 

Mr.  DiLL:  Well,  he  said  he  took  all  these  various 
things  that  he  learned  from  various  reports  and  he 
learned  the  cost  of  this  power,  and  then,  knowing  it 
could  be  sold  in  the  area,  he  made  an  estimate  from 
his  experience  as  to  what  would  be  a  fair  valuation 
between  a  purchaser  and  a  seller. 

The  Court  :  Do  you  know  on  what  basis  he  made  it  1 

Mr.  DiLL:  Well,  1  thought  that  was  the  basis. 

The  Court  :  Well,  did  he  take  the  revenue  from  the 
power  and  take  off  the  cost  of  producing  it? 

Mr.  DiLL:  No,  no — 
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The  Court:  And  make  the  calculations? 

Mr.  DiLL:  You  get  then  into  a  situation  where  your 
Honor  said  we  couldn't  follow.  That  is  the  ordinary 
method,  I  must  say,  your  Honor. 

The  Court:  For  appraising  raw^  land? 

Mr.  DiLL:  Well,  for  appraising  property  of  this 
kind,  which  has  a  special  value  for  its  adaptalnlity. 

I  must  say  that  it  seems  to  me  we  are  far  from 
realistic  by  not  being  able  to  go  into  these  figures  as  a 
buyer  and  a  seller  would,  which  your  Honor  has  ruled 
we  can't  do  that,  and  so  we  have  to  rely  on  the  expert 
witness  having  to  learn  what  the  facts  were  about  this 
project,  and  without  regard  to  other  projects,  know- 
ing the  marketability  situation,  he  can  estimate. 

The  Court:  Why  do  you  do  it  without  regard  to 
other  projects? 

Mr.  DiLL:  Well,  because  it  has  been  forbidden,  we 
couldn't  do  that. 

The  Court:  Why? 

Mr.  DiLL:  The  Court  ruled  yesterday,  as  I  under- 
stood your  Honor,  that  because  he  made  comparisons 
with  other  projects,  that  the  approach  was  wrong  and 
couldn't  be  used.  If  I  am  wrong  in  that — 

The  Court:  No — well,  other  projects  where  raw 
land  has  been  sold. 

Mr.  Dill:  Well,  I  don't  know  of  any.  There  isn't 
any  so  far  as  we  can  leai'n,  raw  land  with  this  kind  of 
a  situation. 

The  Court:  All  right,  I  didn't  intend  to  argue  with 
you,  counsel. 
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Mr.  DiLL:  No,  I  know,  but  I  want  to  be  clear.  I 
didn't  understand  your  Honor's  ruling.  I  understood 
that  because  he  took  the  comparison  wdth  these  other 
sites,  the  costs  in  these  other  cases,  that  it  must  be 
stricken. 

The  Court:  You  asked  him,  as  I  recall,  whether  he 
had  ever  given  value — 

Mr.  DiLL:  Yes. 

The  Court:  — of  raw  land  for  power  site  purposes. 

Mr.  DiLL:  Yes,  I  did  ask  him.  He  said  he  did  it  in 
two  or  three  cases.  He  did  it  in  the  T\^an  City  case,  he 
helped  Justin  prepare  it  in  the  Tennessee  Valley  ease, 
Powelson  case,  he  did  it  on  an  Arkansas  case,  he  had 
worked  out  this  sort  of  thing.  He  is  not  without  ex- 
perience in  that  work. 

The  Court  :  No,  but  he  must  have  used  some  method, 
didn't  he  ? 

Mr.  Dill  :  Well,  I  suppose  he  did. 

The  Court:  Can't  he  testify  what  method  he  used? 

Mr.  Dill  :  He  had  comparative  properties  there,  but 
here  there  are  none,  and,  of  course,  it  seems  to  me 
there  must  be  some  way  that  an  expert  witness  can 
give  a  valuation,  and  there  are  no  comparative  sites. 
Yesterday  it  was  pointed  out  that  the  sites  that  were 
used  were  not  comparable  in  any  way,  a  lot  of  things 
in  them,  and  this  is  a  unique  site,  it  is  a  different  site, 
and  it  seems  to  me  he  must  rely  on  his  experience  as 
an  expert  witness  to  fix  what  in  his  judgment,  after 
considering  all  the  favorable  and  the  unfavorable — 
and  I  must  say  he  was  certainly  frank  in  having  con- 
sidered all  the  unfavorable  things — he  has  a  right  to 
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give  an  estimate.  And  if  counsel  on  cross-examination 
shows  that  his  method  was  improper,  why,  of  course, 
the  Court  would  strike  the  testimony. 

I  don't  know  how — I  can  go  ahead,  but  you  can't 
compare  it  with  others,  because  there  is  no  other 
where  we  have  a  similar  kind  of  property  to  be  val- 
ued, raw  land  value. 

This  thing  is  unique.  You  can  go  all  over  the  coun- 
trj^  I  suppose  Hells  Canyon  is  about  the  only  place 
where  you  could  get  anything  like  this,  and  investiga- 
tion down  there  was  the  State  of  Idaho  and  90  per 
cent  of  it  was  government,  there  was  no  purchase 
from  a  private  owner  or  anything  of  the  sort,  and 
the  liberality  which  the  courts  have  shown  in  their 
efforts  to  be  fair,  in  their  efforts  to  arrive  at  fair 
treatment  of  an  owner,  have  grown  more  liberal  as 
the  years  have  gone  by. 

These  cases  cited  here,  this  method  used  in  the 
Hydro  case  is  completely  without  any  basis,  simply 
that  he  stvidied  all  these  things.  If  your  Honor  will 
permit,  1  would  like  to  read  some  of  the  questions  and 
answers  so  that  you  may  see  what  this  testimony  is. 

The  Court  :  I  don't  think  you  need  to,  counsel. 

Mr.  DiLL:  Well,  it  seems  to  me,  when  this  method 
has  been  allowed  and  approved,  your  Honor  will  not 
be  in  error  to  follow  a  similar  method  which  was  ap- 
proved both  in  the  Oklahoma  State  Supreme  Court,  as 
I  read  hei-e,  and  was  approved  then  by  the  United 
States  Supreme  Court;  that  is,  the  value  arrived  at 
was  approved,  they  didn't  discuss  the  particular 
method. 
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My  co-counsel  suggests  it  is  a  matter  of  discretion 
with  the  Court.  It  is  not  an  abuse  of  discretion  to  al- 
low it  to  be  considered,  give  it  whatever  weight  may 
be  felt  proper  to  give  it,  but — 

The  Court:  Can  this  man  testify  as  to  what  meth- 
ods he  used  to  value  the  property  in  these  other  cases  ? 

Mr.  DiLL:  Yes,  I  think  he  can.  I  will  ask  him  what 
methods  he  used  in  other  cases. 

Q.  What  method  did  you  use,  for  instance,  in  the 
Twin  City  case,  where  you  were  a  witness,  to  value  the 
raw  land,  the  raw,  undeveloped  dam  site "? 

A.  Well,  one  approach — in  that  particular  case  ? 

Q.  Yes,  in  that  particular  case. 

A.  It  was  worked  out  on  the  basis  of  capitalization 
of  earnings,  one  method.  Another  method  was  com- 
parative sites,  which  was  something  along  what  Mr. 
Vaughan — which  was  along  the  general  line  that  Mr. 
Vaughan  had,  and  the  general  experience  of  the  com- 
bined men  that  served  on  that,  on  those  three  en- 
gineers who  were  employed  by  Twin  City. 

Now,  any  one  of  those  factors  wasn't  the  whole 
factor.  The  judgment  factor  was  the  big  factor. 

Q.  Judgment  factor  of  whom? 

A.  The  judgment  factor  of  each  one,  each  witness. 

Q.  Expert  witnesses'? 

A.  Yes,  that's  right. 

Q.  Yes. 

A.  The  judgment  factor  of  how  you  arrive  at  the 
final  answer  can't  be  worked  out  by  multiplying  some- 
thing by  something  and  dividing  by  '"Y"  and  come  up 
with  an  answer.  You  have  to  go  to  the  experience  of 
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the  man  that  is  working  on  the  job. 

The  other  methods  that  I  mentioned  were  simply 
inethods  that  were  used  to  help  check  the  proposition. 

Q.  Well,  then  you  say  you  assisted  Mr.  Justin  in 
the  Grand  Hydro  case,  and  how  did  he  arrive  there 
at  his  judgment? 

A.  Well,  judgment  was  a  big  factor,  very  big  factor, 
in  that  case,  but  there  were  some  figures  made  up  on 
capitalization. 

Q.  On  capitalization,  but  were  they  used  as  con- 
trolling in  any  way*? 

A.  Oh,  no.  No,  they  weren't  controlling. 

Q.  And  as  to  his  testimony,  do  you  know  whether 
he  set  forth  at  any  time  how  he  arrived  at  if? 

A.  No,  not  to  my  knowledge. 

Q,  Either,  I  may  say,  on  direct  examination  or 
cross-examination. 

Have  you  any  other  experience  as  to  how  you  pre- 
pared, made  up,  the  valuation  of  a  raw  land,  unde- 
veloped dam? 

A.  Well,  when  we  did  the  Powelson  case,  as  I  told 
you  yesterday,  the  method  that  we  used,  one  of  the 
methods,  was  the  capitalization  method.  Comparative 
site,  in  a  way,  but  that  had  very  little  weight  in  that 
particular  case  because  it  was  involved,  and  it  came 
down  again  to  judgment. 

Q.  Of  the  appraiser? 

A.  Judgment.  After  we  analyzed  it  and  debated  it,  it 
came  down — we  had  to  decide  it  on  the  basis — 

Q.  What  was  the  basis  in  these  cases  on  which  it 
was  decided? 
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A.  Well,  the  final  decision  was  made  in  every  one  of 
them  on  the  basis  of  judgment. 

Mr.  White:  Your  Honor,  I  move  to  strike  that, 
quoted  opinions. 

The  Court:  I  think  that  is  a  conclusion  of  this 
witness. 

Mr.  Dill  :  Well,  I  was  simply  asking  these  questions 
as  to  what  method  he  had  used  there,  and  those  meth- 
ods, such  as  capitalization  of  others,  are  not  to  be  con- 
sidered here  and  not  allowed  here,  and  so  we  have  fol- 
lowed the  method  that  was  used  and  approved  in  other 
cases;  namely,  that,  as  an  expert  witness,  he  consid- 
ered them  and  he  took  these  figures  from  the  reports 
that  he  had  and  he  found  out  all  these  facts,  and  from 
those  facts,  namely,  the  cost  of  the  power  and  know- 
ing there  was  a  market,  the  general  knowledge  of  ev- 
erything here,  he  then  made  an  estimate  of  what  a 
willing  seller  and  a  willing  buyer  might  agree  upon. 

It  is  indefinite,  it  is  uncertain,  it  must  be  in  some- 
body's judgment,  and  the  expert  witness  is  the  only 
one  that  can  make  such  a  judgment,  it  seems  to  me. 

And  I  think  he  should  be  allowed  to  give  his  es- 
timate on  the  basis  that  he  stated  here,  that  he  used 
these  reports.  He  didn't  attempt  comparison,  because 
there  are  no  comparative  properties,  nothing  like  it  in 
the  whole  country,  even  here  in  the  Pacific  Northwest. 
And,  of  course,  if  your  Honor  takes  the  position  that 
you  can't  use  comparative  sites,  as  he  did  yesterday, 
as  I  understood — 

The  Court:  You  misunderstood  the  ruling,  counsel. 
The  testimony  was  stricken  because  he  based  his  opin- 
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ion  of  the  fair  market  value  on  the  ratio  of  operating 
projects,  the  land  ratio  to  the  power  output  and  in- 
come. 

I  think  that  was  an  entirely  incorrect  basis.  That  is 
the  basis  upon  which  his  testimony  was  ruled  out.  I 
think  it  is  very  clearly  spelled  out  in  the  record. 

Mr.  DiLL:  Well,  do  I  understand,  then — 

The  Court:  I  think  if  this  man  could  tell  what 
method  he  used  to  value  this  property,  his  testimony 
might  be  admissible,  but  do  you  object  to  his  telling"? 

Mr.  Dill  :  No,  I  thought  he  did  explain. 

The  Court:  Why  don't  you  let  him  answer? 

Mr.  DiLL:  I  thought  he  did  explain. 

Q.  Will  you  explain  again  what  you  did  to  come  to 
these  figures '? 

A.  Well,  I  studied  the  Harza  report,  I  obtained  fig- 
ures from  Stenson  on  the  cost  of  energy,  I  found  out 
the  installed  capacity,  and  then  I  took  into  account  all 
these  favorable  factors  that  I  enumerated,  all  the  un- 
favorable factors  that  I  enumerated,  and  from  that  in- 
formation I  came  up  with —  • 

Q.  Well — go  ahead. 

A.  — came  up  with  what,  in  my  judgment,  was  a 
value. 

Q.  Well,  did  you— 

A.  Now,  of  course — pardon  me. 

Q.  Did  you  attempt  to  figure  out  or  use  in  your 
arriving  at  that  value  the  cost  of  the  power  to  an 
owner  who  might  develop  here,  an  estimate  of  that 
cost  of  power? 
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A.  Yes,  yes. 

Q.  And  you  considered  that  in  connection  with  the 
and  and  the  land  rights  that  would  have  to  be  se- 
cured, how  much  you  could  allow  for  them? 

A.  Yes.  Oh,  yes. 

Q.  And  after  doing  that,  using  your  judgment,  con- 
;idering  all  these  things,  you  arrived  at  a  valuation 
;hat,  in  your  judgment,  was  fair? 

A.  That's  right. 

Mr.  DiLL:  If  we  want  to  go  in  and  put  down  all  the 
igures,  but  there  are  no  comparable  projects  that  I 
mow  of  on  this  particular  thing,  and  it  seems  to  me 
hat  we  can  have  him  demonstrate  these  figures,  if 
he  Court  would  like. 

The  Court:  Do  you  know  whether  he  used  the  com- 
)arative  sales  method  or  the  capitalization  of  net  earn- 
ngs  method  to  arrive  at  a  value"? 

Q.  (By  Mr.  Dill)  Did  you  use  the  capitalization 
nethod  or  the  earnings  method  to  arrive  at  your 
^alue "? 

A.  Well,  I  used  it  somewhat  as  a  check  method,  yes. 

Q.  A  check  method"? 

A.  Yes. 

Q.  You  worked  out  the  capitalization  as  a  check 
nethod  ? 

A.  Yes.  That  is  only  one.  Bear  in  mind  that  that  is 
mly  one  part  of  this  whole  picture. 

Q.  No,  but  in  arriving  at  the  valuation,  you  tinall}- 
irrived  at  it,  what  did  you  base  it  on?  Did  you  use 
he  earnings  method  of  the  project"? 
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A.  T  used  all  of  the  methods.  I  used  capitalization 
and  I  used  the  comparative  sales,  I  couldn't  help  in 
thinking  about  it.  When  a  man  writes  a  report  and 
says  you  can  get  550,000  kilowatts  out  of  this  plant 
and  he  gives  you  the  cost,  immediately  you  know  what 
the  cost  of  the  project  is  per  kilowatt.  That  is  used  all 
over  the  country  by  everybody.  You  know  how  good 
the  project  is  by  what  it  cost.  I  have  to  take  that  into 
account.  I  can't  escape  it.  It  surrounds  you,  all  these 
things  surround  you,  but  none  of  those  particular 
methods — 

Q.  You  didn't  use — 

A.  — are  solely  the  method  that  you  use,  because 
when  you  come  out,  you  have  got  to  come  down  here, 
you  have  got  a  place  that  is  a  very  easy  dam  to  build, 
you  got  good  foundation  conditions,  you  have  no  rail- 
roads to  move — 

Q.  Well,  now,  wait,  let's  keep  back  to  these  figures. 

What  I  want  to  get  at  is,  in  figuring  the  land  rights 
cost,  what  figures  did  you  rely  on  to  arrive  at  your 
conclusion?  I  think  that  is  what  the  Court  is  inter- 
ested in. 

A.  You  mean  the  method  ? 

Q.  Well,  the  method,  yes.  How  did  you  do  it  ? 

A.  Well,  I  said  the  capitalization  method. 

Q.  I  know,  but  you  took  these  figures  from  the  re- 
port of  Harza,  you  took  the  data  you  got  from  Mr. 
Stenson — 

A.  Stenson. 
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Q.  — and,  as  I  understand  you,  j'ou  used  them  to 
ari'ive  at  the  cost  of  the  power  to  a  producer  or  a 
developer  of  this  dam'? 

A.  I  took  it  into  consideration,  yes. 

Q.  Well,  didn't  you  use  that?  What  did  you  use? 

A.  Yes,  I  used  that. 

Q.  Yes.  And  then  how  did  you  arrive  at  a  cost  for 
the  land  rights  that  you  have  to  develop  with  here? 

A.  Well,  I  have  another  method — 

Q.  No,  no,  what  method  did  you  use? 

A.  I  used  a  number  of  things  that  I  combined  into 
I  judgment  figure. 

The  Court:  All  right,  counsel — 

The  Witness:  Huh? 

The  Court:  Just  a  moment. 

I  think  probably,  to  speed  matters  up,  if  you  let 
lim  testify  and  give  his  figure,  and  then  confront  the 
natter  on  cross-examination,  if  it  is  necessary.  So  I 
ivill  permit  him  to  answer. 

Mr.  Dill:  The  amount  of  his  valuation? 

The  Court:  Over  counsel's  objection. 

Q.  (By  Mr.  Dill)  What  valuation  did  you  put 
ipon  this  property  as  a  raw  dam  site,  as  an  undevel- 
)ped  dam  site,  along  with  the  other  properties  of  the 
PUD  in  the  river? 

A.  The  amount  of  monev  in  cash,  as  the  fair  mai- 
jet  value,  is  $7,500,000  before  the  taking,  and 
^7,498,000  afte}-  the  taking.  I  valued  the  191  acres— 
)r  the  110  acres,  after  the  taking,  as  $2,025,  which  I 
mounded  out  at  $2,000. 

Q.  How  did  you  arrive  at  the  $2,025? 
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A.  Well,  I  took  191  at  $25,  which  was  $4,775,  and  I 
took  110  at  $25,  which  was  $2,750,  and  that  left  $2,025, 
and  I  just  established  it  as  $2,000. 

Mr.  Dill:  That  is  all,  your  Honor.  Counsel  may 

cross  examine. 

*     *     * 

CROSS  EXAMINATION 

Q.  Now,  can  you  tell  me  how  you  reached  this  fig- 
ure of  $750,000,  and  I  am  not  interested — 

Mr.  Dill:  750^ 

Mr.  White:  $7,500,000.00. 

Q.  I  am  not  interested  in  your  repeating  what  you 
relied  on  as  I  am  what  arithmetic  you  went  through 
to  arrive  at  this  figure? 

A.  Well,  if  I  may  go  to  the  board,  your  Honor,  I 
will  try  to  explain  it  so  it  can  be  understood. 

The  Court:  Yes.  You  had  better  wait  until  counsel 
asks  you  about  that. 

Mr.  White:  Well — 

The  Court:  You  didn't  ask  him  to  go  to  the  board. 

Mr.  White:  All  right— 

The  Court:  What  do  you  want  him  to  do"? 

Mr.  White:  If  you  would  be  more  comfortable  to 
work  at  the  board,  Mr.  Courtney,  by  all  means. 

A.  Well,  I  can  do  it  here. 

Q.  All  right,  eithei-  way.  If  you  can  do  it  from  your 
present  position,  why,  go  ahead. 

A.  Okay. 

The  Court:  Would  you  rather  do  it  at  the  board? 

A.  That  is  all  right. 

Mr.  DiLL:  Do  you  understand  the  question"? 

A.  I  imderstood  he  wanted  to  know  how  I  arrived 
at  $7,500,000. 
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Mr.  Dill:  Yes. 

A.  In  other  words,  what  is  my  method  of  approach. 

Mr.  DiLL:  Yes. 

A.  In  order  to  get  the  price. 

Mr.  Dill:  All  right. 

A.  I  established — or  I  didn't — I  took  the  figure  that 
Mr.  Stenson  had  worked  out  for  the  cost  of  the  energy 
.11  mills  per  kilowatt-hour  for  no  land  in  the  es- 
timate— 

Q.  (By  Mr.  White)  Would  you  give  us  that  figure, 
please  ? 

A.  That  is  1.59.  Then  I  found  out  by  computation, 
kvitli  $10,000,000  assumed  to  be  added  to  the  bond  issue 
;ost,  or  the  over-all  cost  of  the  project  cost,  plus  Mr. 
Stenson's  overheads  and  bond  cost  and  interest  on 
construction  and  all  such  things  as  that,  I  found  out 
:hat  it  would  cost  1.72  mills  per  kilowatt-hour. 

I  went  up  another  step  and  did  the  same  thing,  if  I 
idded  20  million  dollars  to  the  cost  of  the  project,  and 
;hat  came  to  1.85. 

Now,  that  happens  to  be  a  straight  line  on  a  slope, 
)ecause,  you  see,  it  is  increasing  from  1.59  to  1.72  to 
L.85.  That  would  l)e  for  the  High  Z.  Now,  that  could 
lave  been  carried  further  up  on  the  High  Z,  I  could 
lave  gone  to  30  million. 

But  then  I  went  over  to  Low  Z  and  I  took  the  fig- 
ire  that  he  had  established  for  the  cost  of  energy,  no 
and  included  at  all,  except  my  item  of  half  a  mil- 
ion — and  1  trust  you  understand  that  that  is  in  the 
)ond  issue,  I  put  a  half  a  million  in  there — 
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Q.  You  added  the  half  million  dollars  to  the  con- 
struction costs'? 

A.  I  added,  on  top  of  all  of  Mr.  Stenson's  figures,  on 
top  of  all  of  Harza's  figures,  I  added  half  a  million  in. 
I  got  2.4  that  he  had  established  in  mills  per  kilowatt- 
hour  for  no  land. 

I  went  up  to  the  10  million  line  and  I  established  or 
found  that  it  would  take  2.63  mills  per  kilowatt-hour. 
Then  I  w^ent  up  to  the  20  million  line  and  I  found  that 
that  would  be  2.86  mills  per  kilowatt-hour. 

Now,  when  I  got  those  curves,  I  could  readily  see 
that  adding  as  much  as  20  million  dollars  into  this 
project  for  land,  the  cost  would  be  under  2  mills  for 
High  Z  Canyon,  and  it  would  be  under  3  mills  for 
Low  Z  Canyon.  My  conclusion  immediately  there  was 
that  it  was  an  extremely  valuable  computation  by 
using  the  cost,  which  I  will  call  the  cost  method. 

I  used  my  judgment  as  to  what  point  on  this  curve 
I  should  adopt  as  my  fair  market  value.  I  knew  sev- 
eral things  from  experience  about  how  much  the  land 
would  cost,  in  general,  in  relation  to  the  cost  of  the 
total  project,  and  I  finally  came  down  to  a  final  an- 
swer that  with  seven  and-a-half  million  allowed  for 
land,  the  cost  of  the  power  would  only  be  1.69  mills 
per  kilowatt-hour,  and,  likewise,  if  I  went  over  to  the 
Low  Z,  it  would — I  haven't  that  line  on  here,  but  it 
would  be  approximately,  oh,  about  2.6  mills  per  kilo- 
watt-hour. 

So,  in  any  case,  the  project  is  extremely  favorable, 
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and  there  is  no  question  but  what  the  power  could  be 
marketed,  and  it  is  a  very  valual^le,  undeveloped  land 
site. 
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Chapter  125  of  the  Session  Laws  of  1907 

"GRANTING  THE  RSGHT  TO  OVERFLOW  STATE  LANDS 
FOR  CERTAIN  PURPOSES. 

"An  Act  providing  for  and  giving  and  granting  the 
right,  privilege  and  authority  to  perpetually  back 
water  upon,  overflow  and  inundate  with  water,  lands 
belonging  to  the  state  of  Washington,  in  the  erection, 
construction,  maintenance  or  operation  of  water  power 
plants,  reservoirs,  or  works  for  inii)ounding  water  for 
power  purposes,  irrigation,  mining,  or  other  public 
use. 

"Be  it  enacted  by  the  legislature  of  the  State  of 
Washington : 

"Section  1.  That  there  be,  and  is  hereby,  granted 
by  the  State  of  Washington  the  right,  privilege,  power 
and  authority,  to  any  person  or  cori3oration,  to  per- 
petually back  and  hold  water  upon  and  over  any  land 
belonging  to  the  State  of  Washington,  and  to  overflow 
any  such  land  and  inundate  the  same,  if  it  be  necessary 
in  the  erection,  construction,  maintenance  or  opera- 
tion of  any  water  jDOwer  plant,  reservoir  or  works  for 
impounding  water  for  power  purposes,  irrigation, 
mining  or  other  public  use. 

"Sec.  2.  The  right,  privilege,  power  and  authority 
herein  given  and  granted  shall  not  be  exercised  or 
enjoyed  until  application  shall  first  be  made  to  the 
Board  of  State  Land  Commissioners  to  have  the 
amount  of  damages  ap])raised  and  fixed,  which  shall 
be  done  within  sixty  days  after  such  api)lication  is 
made. 

"Sec.  3.  W^hen  and  as  soon  as  said  damages  are  so 
fixed  and  assessed  by  the  Board  of  State  Land  Com- 
missioners, the  same  shall  be  paid  to  said  officer. 

"Passed  the  House  February  26th,  1907. 

"Passed  the  Senate  March  6th,  1907. 

"Approved  by  the  Governor  March  11th,  1907." 
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Excerpt  from  the  report  of  the  Commissioners  to  the  Hon- 
orable C.  C.  Wycke,  United  States  District  Judge  for  the 
Western  District  of  South  Carolina  and  to  the  Honorable 
F.  M.  Scarlett,  United  States  District  Judge  for  the  Southern 
District  of  Georgia  in  the  Twin  City  litigation. 

Therefore,  it  now  remains  to  determine  what  the 
vahie  of  these  properties  were  for  water  power  pur- 
poses. 

In  reaching  a  decision  on  this  question,  the  Commis- 
sion is  fortunate  in  having  had  the  testimony  of  very 
skilled,  capable,  comi:)etent,  learned  and  experienced 
hydro-electric  engineers,  and  we  were  greatly  im- 
pressed with  the  testimony  that  was  given  by  those 
witnesses. 

Dr.  William  P.  Creager,  Mr.  R.  C.  Johnson,  Mr. 
Neville  0.  Courtney,  witnesses  for  Twin  City,  and  Mr. 
William  A.  Farley,  Mr.  Harrison  G.  Roby  and  Mr. 
Eugene  P.  Logan,  witnesses  for  the  plaintiff,  are  all 
hydro-electric  engineers  of  the  highest  standing,  whose 
knowledge  and  capabilities  in  that  field  are  beyond 
question. 

As  hereofore  stated  Mr.  Logan,  witness  for  the 
plaintiff,  testified  that  the  holdings  of  Twin  City  con- 
stituted a  good  site  for  a  hydro-electric  power  develop- 
ment, but  his  testimony  consisted  princpally  in  an  ex- 
planation as  to  why  it  was  impossible  to  accurately 
determine  such  water  power  value.  Mr.  Parley's  testi- 
mony was  confined  principally  to  the  fact  that  Twin 
City  could  not  have  gotten  a  license  from  the  Pederal 
Power  Commission  to  construct  such  water  power  de- 
velopment at  Price 's  Island  and  the  river  valley  above ; 
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but  he  did  state,  during  the  course  of  his  testimony, 
that  Twin  City's  site  was  a  good  one  for  a  hydro- 
electric power  development,  but  not  as  good  as  that  at 
Clark  Hill.  Mr.  Roby  did  not  question  the  fact  that  the 
holdings  of  Twin  City  constituted  a  suitable  site  for 
the  establishment  of  a  hydro-electric  power  develop- 
miiit,  but  his  testimony  was  confined  almost  exclus- 
ively to  explaining  why  such  development  would  be  of 
no  value,  since  an  equivalent  amount  of  power  could 
be  generated  by  steam  at  less  expense  than  by  the 
hydro-electric  development. 

To  go  into  the  testimony  of  these  witnesses  at  length 
is  neither  necessary  nor  called  for,  and  would  certainly 
unduly  prolong  this  Report.  However,  we  call  atten- 
tion to  the  testimony  of  Mr.  Roby,  as  contained  in  pages 
476-579  of  the  Record,  and  then  to  the  reply  testimony 
of  Mr.  Courtney,  contained  in  pages  907-945  of  the 
Record,  and  particularly  Twin  City's  Exhibit  43-1, 
contained  in  pages  944  and  945  of  the  Record,  in  which 
he  analyzes  Mr.  Robey's  estimates  for  the  cost  of  con- 
struction of  a  hydro-electric  i:)0wer  installation  at 
Price 's  Island,  and  the  annual  cost  of  producing  power 
by  water,  and  then  shows  that  such  computation  is 
based  upon  much  higher  figures  than  those  prevailing 
for  work  being  done  by  private  individuals  and  cor- 
porations during  the  years  1947  and  following,  which 
were  the  years  in  which  these  properties  of  Twin  City 
were  taken  by  the  United  States. 

Dr.  Creager,  Mr.  Johnson  and  Mr.  Courtney  were  all 
clear  in  their  opinions  that  the  holdings  of  Twin  City 
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constituted  valuable  property  for  water  power  pur- 
poses, either  taken  alone,  or  in  combination  with  lands 
of  others  to  establish  a  much  larger  hydro-electric  in- 
stallation. 

Mr.  Johnson  valued  the  holdings  of  Twin  City  for 
water  power  purposes,  at  a  mininnim  of  One  Million 
Five  Hundred  Thousand  ($1,500,000.00)  Dollars. 
(Record,  265).  Mr.  Courtney,  in  his  testimony,  stated 
that  these  properties  of  Twin  City  had  a  value,  for 
water  power  pur^joses,  of  at  least  One  Million  Nine 
Hundred  Thousand  ($1,900,000.00)  Dollars.  (Record, 
310) .  Dr.  Creager  valued  the  properties  of  Twin  City, 
for  water  power  purposes,  as  having  a  fair  market 
value  of  One  Million  Six  Hundred  Thousand  ($1,600,- 
000.00)  Dollars.  (Record,  151). 

Before  determining  what  we  conceive  to  be  the  fair 
market  value  of  the  property  of  Twin  City  taken  from 
it  in  these  proceedings,  it  seems  that  some  explanation 
should  be  made  of  the  manner  in  which  these  engineers 
arrive  at  their  water-power  valuations  of  these  prop- 
erties. 

Actually,  as  stated  l)y  Mr.  Logan,  there  are  some 
four  different  methods  for  evaluating  potentially  inte- 
grated water  power  sites,  they  being : 

(1).  Comparative  sales  of  completed  power  projects 
of  substantially  similar  nature  in  the  same  section  of 
the  country; 

(2).  The  steam  plant  comparison  method; 

(3).  The  comparative  cost  of  completed  project  of 
substantially  similar  nature  in  the  sul)stantially  iden- 
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tical  section  of  the  country;  and 

(4).  The  actual  legitimate  initial  cost.  Mr.  Logan, 
in  his  testimony,  stated  that  the  property  of  Twin 
City  could  not  be  properly  evaluated  by  any  of  those 
four  methods,  and  finally  testified  that  he  knew  of  no 
manner  by  which  the  water  power  value  of  these  prop- 
erties could  be  accurately  and  properly  ascertained. 
(Record,  594).  However,  during  the  course  of  his 
testimony,  he  explained  that  method  (4),  above  set  out, 
was  used  more  as  a  base  for  rate  making,  rather  than 
evaluating  property. 

From  the  testimony  of  all  the  witnesses,  it  developed 
that  there  have  been  no  comparative  sales  of  completed 
power  projects  of  a  nature  substantially  similar  to  the 
holdings  of  Twin  City,  and  that  there  have  been  no 
completed  projects  of  a  substantially  similar  nature  in 
this  section  of  the  country,  the  cost  of  which  could  be 
compared  with  the  cost  of  establishing  a  completed 
project  in  and  along  the  Savannah  River  at  the  loca- 
tion of  the  property  of  Twin  City.  For  this  reason, 
therefore,  it  developed  that  all  the  witnesses,  in  the 
main,  had  taken  the  steam  plant  comparison  method 
as  one  of  the  principal  bases  for  arriving  at  the  water 
jjower  value  of  the  property  of  Twin  City,  taken  by 
plaintiff  in  the  above  entitled  actions.  In  that  con- 
nection, we  wish  to  make  it  clear  that  the  figure  ar- 
rived at  by  the  so-called  "steam  plant  comparison 
method,"  was  not  taken  as  an  absolute  guide,  or  basis, 
but  was  used  as  one  of  the  principal  bases,  together 
with  numerous  other  factors  considered  bv  these  ex- 
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pert  witnesses  who  evaluated  the  property  taken  from 
Twin  City  as  being  suited  for  a  potentially  integrated 
water  power  project. 

Briefly  stated,  the  steam  plant  comparison  method 
is  used  as  follows : 

These  expert  hydro-electric  engineers  first  computed 
the  annual  cost  of  producing  a  definite  amount  of  elec- 
tric power  by  water,  and  then  computed  the  annual  cost 
of  producing  the  same  amount  of  electric  power  by 
steam.  The  difference  between  the  annual  cost  of  pro- 
ducing the  power  by  steam  and  by  water  was  then  com- 
puted, capitalized  on  the  basis  of  six  (6%)  per  centum, 
which  was  considered  to  be  the  current  and  sound  value 
of  money,  and  such  capitalized  value  was  taken  as  a 
principal  factor  in  arriving  at  the  water  power  value 
of  the  property  taken.  Of  course,  such  capitalized 
value  of  the  difference  between  producing  power  by 
steam  and  by  water  was  never  taken  as  the  true  value 
of  the  hydro-electric  site,  but  was  considered  as  being 
of  controlling  influence  in  arriving  at  such  valuation. 

After  considering  all  the  evidence  before  us,  this 
Commission  is  of  opinion  that  the  valuation  given  to 
the  property  of  Twin  City,  for  which  it  is  entitled  to 
receive  just  compensation  in  these  actions,  is  that 
reached  by  Dr.  Creager,  being  the  sum  of  One  Million 
Six  Hundred  Thousand  ($1,600,000.00)  Dollars,  as 
hereinafter  modified,  for  reasons  set  out  below. 

Dr.  Creager  gave  various  estimates  of  the  value  of 
this  property  taken  from  Twin  City,  varying  the  esti- 
mates in  accordance  with  the  heights  of  the  head  of 
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water  resulting  from  tlie  construction  of  dams  at  the 
lower  side  of  Price's  Island.  His  calculations  were 
based  upon  a  60-foot  head,  a  70-foot  head,  and  an  80- 
foot  head  and,  as  appears  from  his  testimony,  the 
larger  the  head  the  greater  the  value.  In  that  connec- 
tion, however,  the  evidence  clearly  establishes,  in  our 
opinion,  that  what  Twin  City  had  had  in  mind  was 
the  establishment  of  a  hydro-electric  project  with  a 
60-foot  head  of  water,  and  our  conclusions  herein  are 
based  entirely  on  the  premise  that  Twin  City  had  a 
potentially  integrated  power  site  for  establishing  a 
bydro-electric  plant  with  a  60-foot  head  of  water.  In 
our  opinion,  the  evidence  does  not  justify  us  in  reach- 
ing the  conclusion  that  any  higher  heads  of  water  than 
that  should  be  considered. 

In  reaching  his  conclusion  that  the  proper  valuation 
3f  the  property  of  Twin  City  was  One  Million  Six  Hur- 
ired  Thousand  ($1,600,000.00)  Dollars,  Dr.  Creager 
first  figured  that  the  annual  cost  of  producing  the 
power  which  a  hydro-electric  plant,  with  a  60-foot  head 
:)f  water,  would  produce  was  One  Million  Tm'o  Hundred 
Pour  Thousand  ($1,204,000.00)  Dollars.  (R.  182). 
The  annual  cost  of  producing  an  equivalent  amount  of 
?lectric  power  by  steam  would  be  One  Million  Three 
Elundred  Forty-three  ($1,343,000.00)  Dollars.  (R. 
179).  That  gave  the  water  produced  power  an  annual 
advantage  over  steam  produced  power  of  One  Hundred 
Thirty-nine  Thousand  ($139,000.00)  Dollars;  and  capi- 
talized at  Six  (6%)  per  centum,  this  gave  the  poten- 
tially integrated  power  site  of  Twin  City  a  theoretical 
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value  of  approximately  Two  Million  Three  Hundred 
Thousand  ($2,300,000.00)  Dollars.  Using  that  as  a 
guide,  Dr.  Creager  then  valued  this  potentially  inte- 
grated power  site  at  One  Million  Six  Hundred  Thou- 
sand ($1,600,000.00)  Dollars,  the  difference  of  some 
Seven  Hundred  Thousand  ($700,000.00)  Dollars  be- 
ing to  cover  fluctuations  in  market,  the  risk  that  a  pro- 
spective developer  of  this  project  would  have  to  take, 
fluctuations  in  demand  for  power,  additional  lands 
that  would  have  to  be  acquired  to  complete  the  project, 
and  other  factors  best  known  to  that  particular  witness. 
In  reaching  this  valuation  of  One  Million  Six  Hun- 
dred Thousand  ($1,600,000.00)  Dollars,  Dr.  Creager 
computed  that  Twin  City  would  have  had  to  acquire 
an  additional  four  hundred  (400)  acres  of  land,  in 
order  to  have  the  necessary  storage  reservoir,  with  a 
height  above  the  pond  level  to  afford  a  satisfactory 
measure  of  safety  in  case  of  high  water.  He  estimated 
that  these  additional  lands  would  require  the  expendi- 
ture of  Four  Hundred  Sixty  ($460.00)  Dollars  ijer 
acre,  which  he  designated  as  the  hold-up  value  which 
would  be  required  to  acquire  these  additional  lands 
without  the  exercise  of  power  of  eminent  domain.  (R., 
174,  175).  The  cost  of  acquiring  these  additional  lands 
was  taken  into  consideration  by  him  in  reaching  hi- 
valuation  of  One  Million  Six  Hundred  Thousand  ($1,~ 
600,000.00)  Dollars  as  just  compensation  for  the  valii' 
of  lands  taken  from  Twin  City. 

In  our  opinion,  this  represents  a  sound  basis  for 
arriving  at  the  value  of  the  lands  taken  from  Twin 
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City,  and  the  just  compensation  to  which  it  is  entitled, 
but  we  further  are  of  opinion  that,  in  reaching  this 
conchision.  Dr.  Creager  did  not  feel  that  Twin  City  had 
no  rights  in  the  745.58  acres  of  land  which  have  been 
designated  as  "option  acres";  and,  as  above  stated,  it 
is  our  considered  opinion  that  Twin  City  had  no  rights 
in  said  acres,  under  the  so-called  options,  at  the  time 
of  the  original  Declaration  of  Taking,  in  June,  1947, 
and  thereafter.  For  that  reason,  therefore,  his  valua- 
tion should  be  modified  to  take  into  consideration  the 
lack  of  rights  in  and  to  these  so-called  "options  acres." 
Dr.  Creager  did  testify  that  he  took  into  consideration 
the  fact  that  Twin  City  might  have  to  pay  more  than 
the  considerations  called  for  in  the  options,  in  order 
to  exercise  same,  but  he  considered  that  Twin  City  still 
lad  the  right  to  acquire  these  acres  under  the  so-called 
option  contracts,  with  which  we  cannot  agree. 

Therefore,  it  is  our  opinion  that,  in  order  to  have 
the  potentially  integrated  power  site  necessary  to  estab- 
lish the  dam  with  the  60-foot  head,  Twin  City  would 
lave  had  to  acquire  an  additional  745.58  acres  of  land, 
ind  the  only  sound  way  to  compute  the  cost  of  such 
icquisition,  from  the  evidence,  is  to  take  Dr.  Creager 's 
tigure  of  Four  Hundred  Sixty  ($460.00)  Dollars  per 
icre.  On  that  basis,  the  valuation  given  by  Dr.  Creager 
should  be  decreased  by  Three  Hundred  Forty-Two 
rhousand  Nine  Hundred  Sixty-six  and  80/100  ($342,- 
)66.80)  Dollars,  the  cost  of  acquiring  the  lands  which 
comprised  the  so-called  "options  acres,"  which  leaves 
he  lands  of  Twin  City  with  a  sound  market  value,  for 
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water  power  purposes,  of  One  Million  Two  Hundred 
Fifty-seven  Thousand  Thirty-three  and  20/100  ($1,- 
257,033.20)  Dollars. 

The  i^ayment  of  that  amount  for  the  property  taken 
from  Twin  City  in  these  actions  will,  in  our  opinion,  be 
just  compensation,  both  from  the  viewpoint  of  the 
condemnor  and  of  the  condemnee. 


Direct  Testimony  of  the  Valuation  Witnesses 
in  the  Twin  City  Litigation 

MR.  WILLIAM  P.  CREAGER,  sworn  for  the  Twin 
City  Power  Company,  Testified  as  follows. 
Direct  Examination 

By  Mr.  Robinson: 

Q.  Mr.  Creager,  for  the  record,  will  you  give  us  your 
name  and  present  address"? 

A.  My  name  is  William  Pitcher  Creager,  and  I  re- 
side at  Buffalo,  New  York. 

Q.  And  your  present  age,  Dr.  Creager  ? 

A.  73  years  old. 

Q.  What  is  your  occupation  t 

A.  Consulting  Hydraulic  Engineer. 

Q.  What  has  been  your  education? 

A.  I  was  graduated  from  Rensselaer  Polytechnic 
Institute  in  1901  with  the  degree  of  Civil  Engineer. 

Q.  Do  you  have  any  honorary  degrees'? 

A.  Yes,  the  Rensselaer  Polytechnic  Institute  gave 
me  an  honorary  degree  of  Doctor  of  Engineering.  It 
also  elected  me  a  member  of  the  honorary  society  of 
the  Sigma  Xi. 
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Q.  Are  you  also  a  member  of  tlieAmerican  Society 
3f  Civil  Engineers? 

A.  Yes,  sir. 

Q.  You  are  an  honorary  member  of  that  organiza- 
;ion '? 

A.  Yes,  sir. 

Q.  What  has  been  your  engineering  experience  ? 

A.  Fifty-two  years  as  a  hydraulic  engineer. 

Q.  Will  you  give  us  some  of  the  details'? 

A.  For  about  three  years  I  was  in  the  Phillippine 
[slands  in  an  engineering  capacity  mostly  in  conjunc- 
;ion  with  control  of  river  and  other  work. 

For  two  years  I  was  with  the  New  York  State  Barge 
I!anal  on  design  of  locks  and  dams. 

For  sixteen  years  I  was  with  the  J.  G.  White  Engi- 
leering  Corporation  of  New  York  City  on  designs  and 
mluations  of  hydro-electric  projects.  I  started  out  as 
Designer  to  the  Chief  Engineer  of  Hydraulic  Struc- 
ures. 

For  eight  years  I  was  Vice  President  and  Chief 
Engineer  of  the  Power  Corporation  of  New  York  and 
he  Northern  New  York  Utilities,  located  in  Water- 
own,  New  York,  now  a  part  of  the  Niagara  Mohawk 
Power  Corporation,  where  I  was  in  charge  of  engineer- 
ng  and  construction  of  hydro-electric  power  plants 
md  the  valuation  of  hydro-electric  power  plants  and 
itorage  reservoir  sites. 

For  the  past  twenty-two  years  I  have  been  consult- 
ng  —  hydraulic  engineer  on  designs,  construction  and 
valuation  of  hydraulic  properties. 
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Q.  Tell  us  briefly  what  has  been  the  nature  of  your 
experience. 

A.  I  have  worked  on  132  dams.  I  have  designed  36 
of  them;  constructed  10  of  them;  consultation  on  de- 
sign 96 ;  consultation  on  construction  30. 

With  regard  to  hydro-electric  power  developments, 
I  have  designed  36  of  them;  constructed  14;  consulta- 
tion on  design  or  construction  20,  and  reports  on  valu- 
ation 162.  i 

I  have  been  consultant  on  58  flood  control  projects. 

Q.  In  how  many  of  our  states,  Dr.  Creager,  have 
your  work  carried  you"?  In  how  many  different  states 
have  you  been  engaged  in  this  work? 

A.  It  has  carried  me  into  35  states. 

Q.  And  into  how  many  foreign  countries? 

A.  Into  13  foreign  countries. 

Q.  And  you  stated,  I  believe,  that  you  had  made  162 
reports  on  valuations.  Will  you  describe  for  us  the 
nature  of  these  valuations  ? 

A.  Yes,  sir ;  All  of  these  valuations  included  studies 
of  water  supply,  cost  of  development,  if  not  already 
developed,  power  availal:)k',  transmission,  market  for 
power  and  all  other  pertinent  items.  They  were,  how- 
ever, of  several  different  types. 

1.  Valuations  for  land  owners,  to  report  on  the  value 
of  their  lands  as  water  power  sites. 

2.  Valuations  for  bankers,  to  report  on  the  value  of  j 
water  power  sites  offered  for  sale. 

3.  Value  of  properties  of  one  company  taken  over  • 
by  another. 
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4.  Studies  to  determine  relative  value  of  several 
owned  sites  to  supply  growing  markets. 

5.  Valuation  for  tax  purposes. 

6.  Valuations  for  rate  making. 

The  first  three  of  these  items,  namely,  valuations 
for  land  owners,  bankers  and  power  companies,  pre- 
dominated in  my  experience  and  covered  the  entire 
subject  including  recommended  reasonable  purchase 
price. 

Q.  Were  any  of  these  properties  purchased  at  the 
price  which  you  recommended"? 

A.  Yes,  sir,  about  1/3  of  them,  I  should  say. 

Q.  Have  you  ever  testified  before  in  technical  cases. 
Doctor? 

A.  Yes. 

Q.  How  many  times  ? 

A.  22  times. 

Q.  Did  any  of  these  cases  have  to  do  with  hydi'o- 
electric  sites? 

A.  They  did. 

Q.  Will  you  tell  us  some  of  them? 

A.  Land  Owners  v.  U.  S.  Government  on  value  of 
site  of  the  Grand  Coulee  Dam. 

Southern  States  Potver  Company  v.  TV  A  on  value 
of  properties  on  Hiwassee  River. 

Tennessee  Electric  Company  and  others.  I  believe 
they  called  this  "Eighteen  Companies"  v.  TV  A  on  the 
general  TVA  situation. 

Niagara  Falls  Park  and  River  Railway  Company  v. 
Canadian  Government  —  Value  of  hydro-electric  plant 
at  Niagara  Falls. 
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Grand  River  Hydro,  in  Oklahoma,  v.  Grand  River 
Dam  Authority  —  Valuation  of  site. 

Montana  Power  Company  v.  Irrigation  Users  — 
Water  rights  and  value  of  developments  to  community. 

Roundout  Paper  Company  v.  City  of  New  York. 
Value  of  site  destroyed. 

Q.  Name  some  of  the  valuations  you  made  on  hydro- 
electric cases,  on  which  you  were  engaged,  and  which 
were  settled  before  going  to  trial. 

A.  T.V.A.  V.  Hiwassee-Nolichucky  Power  Company; 
Daniels  Company  v.  City  of  Baltimore;  Georgia  Power 
Company  v.  U.  S.  Government  —  I  believe  that  is  all, 

Q.  Will  you  give  us  the  names  of  some  of  your  rep- 
resentative clients  during  your  22  years  of  consulting 
practice  ? 

A.  The  Niagara  Mohawk  Power    Corporation;  The 
Aluminum  Company  of  America ;  The  Tennessee  Val- 
ley Authority ;   Office   of   Production    Management ; ; 
Chief  of  Engineers,    U.  S.  Army  and  a  number  of  his  ■ 
district  and  division  engineers;  Los  Angeles  County 
Flood  Control  District;  Ebasco  Services,  New  York: 
City;  Grovernments  of  Mexico,   Russia,   Turkey  and  I 
Portugal,  and  a  large  number  of  public  utilities. 

Q.  Are  you  engaged  as  consultant  on  the  St.  Law- 
rence project  and  the  New  Niagara  Falls  Project? 

A.  Yes,  sir. 

Q.  Have  you  been  the  author  of  any  books  on  engin- 
eering '? 

A.  Yes,  sir. 

Q.  Tell  us  about  them. 
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A.  Author  or  co-autlior  of  three  engineering  books 
on  hydro-electric  developments  and  dams,  and  con- 
tributor of  chapters  on  those  subjects  for  seven  others. 

Q.  Have  you  written  any  engineering  articles'? 

A.  Yes,  sir;  I  have  written  a  very  large  number  of 
articles  for  engineering  magazines  and  papers  for 
engineering  societies. 

Q.  Of  what  national  engineering  societies  are  you 
a  member  1 

A.  American  Society  of  Civil  Engineers;  American 
Institute  of  Consulting  Engineers;  American  Geo- 
physical Union;  International  Association  for  Hy- 
draulic Research;  International  Association  for  Soil 
Mechanics  Research;  International  Committee  on 
Large  Dams. 

Q.  Have  you  been  active  in  any  of  these  societies? 

A.  Yes,  sir. 

Q.  All  right,  give  us  that. 

A.  Principally  in  the  American  Society  of  Civil 
Engineers.  For  10  years  I  have  been  a  member  of  the 
Executive  Committee  of  the  Power  Division  and 
Chairman  for  three  years.  For  six  years  I  was  a  mem- 
ber of  the  Executive  Committee  of  the  Soil  Mechanics 
and  Foundation  Division.  I  have  been  a  chairman  or 
member  of  a  number  of  Committees  for  the  National 
Society,  including  at  present  the  Committee  on  Valu- 
ation of  Power  Plants,  Design  of  Dams,  and   etc. 

Q.  Doctor  Creager,  are  you  listed  in  any  of  the 
"Who's  Who"? 

A.  Yes,  13  of  them. 
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Q.  Are  you  familiar  with  the  power  situation  in  this 
part  of  the  United  States  1 

A.  Yes,  sir. 

Q.  Have  you  ever  done  any  work  on  hydro-electric 
plants  in  this  part  of  the  country? 

A.  Yes,  sir. 

Q.  Will  you  name  some  of  them? 

A.  Consultation  on  Glenville,  North  Carolina;  Con- 
sultation on  Nantahala,  North  Carolina;  Consultation 
on  Pontana  project,  North  Carolina;  Design  of  Ocoee 
No.  1 ;  Design  of  Ocoee  No.  2 ;  Design  of  Macon,  Geor- 
gia ;  Design  of  Stevens  Creek,  near  Augusta,  Georgia ; 
Design  of  Parr  Shoals,  near  Parr,  South  Carolina; 
Design  of  Great  Palls,  near  Rock  Island,  Tennessee; 
Valuation  of  Coosa  River  Project  in  Alabama;  Valua- 
tion of  Roanoke  project  in  North  Carolina;  Valuation 
of  Congaree  project  in  South  Carolina;  Valuation  of 
Saluda  River  Project  in  South  Carolina ;  Valuation  of 
Dial  Project  in  Tennessee;  Valuation  of  Powelson 
Project  in  North  Carolina;  and  Valuation  of  Appal- 
achian Project  in  North  Carolina. 

Q.  Now,  Doctor,  getting  down  to  the  case  at  hand ; 
are  you  familiar  with  the  lands  lying  in  the  bed  and  on 
both  sides  of  the  Savannah  River,  required  for  an 
economic  develojjment  of  hydroelectric  power  on  that 
river,  with  a  dam  and  powerhouse  located  near  Price's 
Island  ? 

A.  Yes,  I  studied  the  map  that  you  presented  for 
identification. 

Q.  Are  you  familiar  with  the  lands  of  the  Twin  City 
Power  Company  in  this  action? 
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A.  Yes.  They  are  also  shown  on  those  exhibits. 

Q.  Have  these  lands  a  peculiar  adaptability  for 
water  power  development  1 

A.  Yes. 

Q.  Are  you  familiar  with  the  lands  not  owned  by  the 

Twin  City  Power  Company  in  this  action,  which  are 
also  required  for  such  development? 

A.  Yes,  sir.  They  are  also  shown  on  those  Exhibits. 

*     *     * 

Q.  Dr.  Creagor,  have  you  an  opinion  satisfactory  to 
yourself  as  to  the  fair  market  value  of  the  lands  of  the 
Twin  City  Power  Company  required  for  the  develop- 
ment of  water  power  at  Price's  Island  as  of  June  19th 
or  June  23,  1947,  prior  to  the  condemnation  proceed- 
ings, if  sold  by  one  who  was  willing  but  not  compelled 
to  sell  and  bought  by  one  who  was  willing  to  buy  but 
not  compelled  to  buy? 

Commissioner  McFadden:  Subject  to  the  objection, 
go  ahead  and  answer  the  question. 

A.  I  have  made  an  opinion,  ))ased  upon  studies  of 
my  own,  on  testimony  which  is  in,  and  which  I  vnider- 
stand  will  be  placed  in  evidence,  and  on  information 
that  I  have  received  from  those,  received  from  others 
which  I  consider  reliable. 

Mr.  Miller  :  Just  a  minute ;  we  renew  our  objections, 
as  to  value  coming  out,  on  all  grounds,  and  we  think 
before  the  value  comes  out  now  that  the  witness  should 
state  and  we  should  have  the  matters  be  considered  and 
what  he  based  this  opinion  on,  the  facts  he  received 
and    other    information    from    various    and    sundry 
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sources.  We  think,  before  the  value  comes  out,  that 
we  should  have  the  sources  and  data  that  he  considered. 

Commissioner  McFadden  :  We  have  ruled  that  he 
may  go  ahead  and  answer  the  question  and  we  will  get 
to  his  basis  and  data  later. 

Q.  What,  in  your  opinion,  was  that  fair  market 
value  'I 

A.  $1,600,000.00 

Q.  Does  this  value  represent  the  value  of  all  of  the 
Twin  City  lands  ? 

A.  No,  sir. 

*     *     * 

ByMr.  Robinson: 

Q.  Dr.  Creager,  when  we  recessed  last  evening,  I 
believe  you  had  just  given  us  your  opinion  of  the  fair 
market  value  of  the  Twin  City  Holdings  at  a  $1,600,- 
000.00  f 

A.  Yes,  sir. 

Q.  In  your  studies  of  the  value  of  the  Twin  City 
properties  for  power  purposes,  did  you  collaborate  with 
other  engineers  in  your  studies  ? 

A.  Yes,  sir. 

Q.  Whom? 

A.  Mr.  Johnson  and  Mr.  Courtney. 

Q.  Both  of  whom  are  expected  to  testify  in  this 
case? 

A.    I  understand  so. 

Q.  Now,  did  each  of  you  do  a  portion  of  the  work 
that  makes  up  the  study  of  it  1 
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A.  Part  of  it.  Eaeli  of  us  did  a  portion  of  it,  and  the 
rest  of  it  we  collaborated. 

Q.  Did  the  portion  of  the  work  done  by  Mr.  John- 
son and  Mr.  Courtney  you  check  yourself? 

A.  I  checked  it,  not  absolutely  to  the  last  figure,  but 
I  looked  it  over  and  it  appeared  very  reasonable. 

Q.  Now,  Mr.  Creager,  in  arriving  at  this  fair  market 
value  of  the  Twin  City  Lands  being  taken  by  the  gov- 
ernment, required  for  the  development  at  this  site, 
what  factors  did  you  take  into  consideration? 

Mr.  Miller:  May  it  please  your  Honors;  I  want  it 
understood  that  I  am  not  going  to  make  any  objection 
at  this  time  to  any  of  this,  but  I  would  like  to  have  it 
understood  that  all  grounds  of  my  objection  may  be 
reserved  and  made  at  the  end  of  the  direct  examination. 

Mr.  Robinson:  That  is  entirely  satisfactory  unless 
it  is  with  reference  to  the  form  of  the  question,  or 
something  of  that  character,  which  I  could  cure  at 
the  time. 

Q.  Go  ahead,  Mr.  Creager. 

A.  When  a  piece  of  useful  property  is  taken  away 
from  the  owner  he  has  lost  something  of  value,  and 
he  should  receive  adequate  compensation.  This  value 
can  be  measured  in  several  ways.  The  most  prominent 
being  by  his  fair  market  value.  The  legal  definition 
of  the  fair  market  value  of  the  property,  as  I  under- 
stand, and  as  I  use  it,  is  the  price  which  a  prudent, 
competent  and  well  informed  buyer,  who  is  willing, 
but  not  compelled  to  buy,  would  pay  to  a  prudent,  com- 
petent and  well  informed  owner,  who  is  willing,  but 
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not  coiniJellecl  to  sell,  both  the  buyer  and  the  seller 
would  take  into  consideration  all  the  attendant  and 
surrounding  conditions  and  circumstances  which  affect 
the  market  value.  These  attendant  and  surrounding 
conditions  and  circumstances  involve  various  factors. 
Never  precisely  alike  in  different  cases.  They  very 
often  cainiot  be  reduced  precisely  to  dollars  and  cents, 
but  their  effect  is  reflected  in  prices  which  had  been 
paid  under  similar    conditions  for  such  properties. 

Lands  having  a  peculiar  adaptability  for  water 
power  use  are  of  the  nature  of  real  estate  and  ulti- 
mately the  fair  market  is  necessarily  determined  by 
judgment  on  the  part  of  the  experienced  and  competent 
valuator,  taking  into  account  his  past  experience,  and 
all  the  facts  and  factors  affecting  the  particular  prop- 
erty undergoing  valuation. 

Among  the  attendant  and  surrounding  conditions 
and  circumstances,  which  affect  the  fair  market  value 
of  the  respondent's  properties,  which  have  a  peculiar 
adaptability  for  water  power  are : 

1.  Power  and  energy  availalile  at  site. 

2.  Required  capital  outlay  for  the  hydro  installation, 
exclusive  of  the  price  for  the  estimated  value  of  the 
property  in  question. 

3.  Required  capital  outlay  for  producing  the  equi- 
valent of  the  hydro  out-put  from  the  next  best  source, 
assumed  by  me  as  from  a  steam  plant. 

4.  Trends  of  construction  costs  of  hydro  and  steam 
plants.  It  is  my  belief  that  costs  of  prevailing  steam 
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plants  was  at  that  time  increasing  more  rapidly  than 
that  for  hydro. 

5.  Annual  cost  of  producing  the  hydro. 

6.  Annual  cost  of  production  of  equivalent  steam 
out-put  in  steam  plants. 

7.  Trend  of  annual  cost.  Having  been  installed  most 
of  the  hydro  annual  cost  is  fixed  for  the  future,  but 
a  large  part  of  the  steam  cost  change  with  the  chang- 
ing cost  of  labor  and  fuel.  Indications  are  that  the 
cost  of  these  items  would  have  increased  in  the  future, 
giving  a  distinct  advantage  to  the  use  of  hydro. 

8.  The  annual  savings  in  the  use  of  hydro  as  com- 
pared with  steam. 

9.  The  theoretical  price  which  a  willing  buyer  could 
pay  for  the  company's  properties  and  produce  hydro 
power  as  cheap  as  that  from  steam. 

10.  Obtaining  the  necessary  lands  not  owned  by  the 
Company. 

11.  Relative  reliability  and  utility  of  hydro  as  com- 
pared with  steam. 

It  is  generally  recognized  that  hydro  plants  have 
greater  reliability  and  utility  than  steam  plants.  Some 
authorities  say  that  hydro  capacity  should  be  compared 
with  steam  plant  capacity  which  is  ten  per  cent  larger. 

I  have  compared  them  on  an  even  basis  but  have 
used  the  greater  reliability  of  hydro  as  an  intangible 
asset.  Economic  operation  of  electric  generation  sys- 
tem as  supplied  by  steam  plants  can  be  aided  greatly 
by  hydro-plants  with  pondage  because  it  supiDlies  ad- 
ditional power  capacity  on  extremely  short  notice  to 
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meet  unforeseen  load  demands.  There  are  peculiar 
loads,  or  particular  loads,  to  be  carried  by  a  steam 
plant  for  that  plant  to  operate  at  the  best  heat  rate, 
and  thus  produce  energy  with  a  minimum  use  of  coal 
per  unit  out-put,  and  the  use  of  hydro  will  allow  the 
steam  plant  to  do  this.  Due  to  their  quick  response 
hydro  plants  can  take  momentary  load  variations  due 
to  changes  and  demand,  tie  line  switching  operations 
and  so  forth,  which  a  steam  plant  cannot  do.  Modern 
high  pressure,  high  temperature  steam  plants  are  lim- 
ted  in  the  rate  in  which  they  can  pick  up  loads.  Hydro- 
plants  can  pick  up  loads  at  the  rate  of  ten  seconds 
for  their  total  capacity.  These  advantages  of  hydro 
over  steam  cannot  be  valuated  in  dollars  and  cents, 
but  must  be  taken  into  consideration. 

12.  Possible  competition;  with  the  growing  market 
there  is  no  other  hydro  competition. 

13.  Future  benefit  to  the  site  by  possible  future 
storage  above  the  site. 

The  Duke  Power  Company's  Calhoun  Falls,  or  Mid- 
dleton  Project,  or  the  Government's  Hartwell  Project 
would,  if  built,  provide  sufficient  storage  to  materially 
increase  dependa])le  out-put  of  Price's  Island. 

14.  Location  and  Character  and  rate  of  growth  of 
market  for  power. 

15.  Legal  and  political  aspects. 

There  are  no  legal  or  political  aspects  of  which  I  am 
aware,  which  would  lessen  the  value  of  the  site. 

16.  Construction  hazards  for  the  hvdro.  The  site  is 
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reported  to  be  ideal  for  the  safe  and  efficient  construc- 
tion of  the  project. 

17.  Relative  time  required  for  development  of  the 
hydro  site  as  compared  with  that  required  of  the  steam 
plant.  Hydro  takes  about  a  year  longer  to  build. 

18.  Length  of  required  transmission  lines.  In  this 
case,  about  five  or  six  miles. 

19.  Possibility  of  combining  these  lands  with  other 
lands  for  water  power  development  lower  down  on  the 
river  of  the  same  or  higher  elevation  of  the  reservoir 
flowage. 

Q.  Now,  those  are  the  factors,  Dr.  Creager,  which 
you  considered  in  arriving  at  your  valuation  in  this 
case  1 

A.  Yes,  sir.  I  don't  know  as  I  have  got  them  all, 
but  I  think  I  have  got  it  pretty  well  covered. 

Q.  You  had  quite  a  list.  Now,  in  making  your  ap- 
praisal of  this  undeveloped  site,  do  you  understand  that 
the  Twin  City  Power  Company  did  not,  at  the  time 
of  taking,  have  a  license  from  the  Federal  Power  Com- 
mission, to  construct  a  project  on  this  site? 

A.  Yes,  sir. 

Q.  In  making  your  appraisal,  did  you  understand 
that  about  530  acres  of  land,  needed  to  develop  this 
site  at  an  elevation  of  283,  was  covered  by  agreements 
in  favor  of  the  Twin  City  Power  Company  or  the  Twin 
City  Power  Company  of  Georgia,  which  obligated 
Twin  ( 'ity  Power  Company  to  pay  a  price  of  $20.00 
per  acre  at  the  time  of  the  development,  and  that  this 
amount  would  have  to  be  paid  to  the  land  owners  at  the 
time  of  the  development? 
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A.  Yes,  sir. 

Mr.  Miller  :  I  want  to  object  to  that,  and  I  want  my 
objections  preserved  for  the  ruling  of  the  court. 

Commissioner  McFadden:  Note  the  objection,  Mr. 
Reporter. 

Q.  Did  you  also  give  weight  to  the  fact  that  some  of 
these  options  were  some  40  years  old,  and  that  the  land 
owners  would,  or  might  insist  on  some  higher  value  for 
this  option  property? 

A.  Yes,  sir. 

*     *     * 

MR.  R.  C.  JOHNSON,  Sworn  for  the  Defendant, 
Twin  City  Power  Company,  Testified  as  follows. 
Direct  Examination 

By  Mr.  Robinson  : 

Q.  Mr.  Johnson,  what  is  your  full  name  and  address '? 

A.  Ruben  Cumby  Johnson,  Columbia,  South  Caro- 
lina. 

Q.  What  is  your  educational  background,  Mr.  John- 
son'? 

A.  I  graduated  with  a  Degree  in  Bachelor  of  Science, 
Civil  Engineer,  in  1924,  at  Rice  Institute,  Houston, 
Texas,  with  subsequent  graduate  work  in  water  power 
engineering  at  the  University  of  Wisconsin. 

Q.  Tell  us  something  of  your  experience  in  the  Engi- 
neering field? 

A.  I  was  two  years  with  United  Engineers  in  Phila- 
delphia, working  on  hydro-electric  and  steam  plants, 
mostly  hydro,  including  the  Rocky  River  Development. 
I  was  at  one  time  Professional — 
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The  Repoetek  :  What  was  that "?  Speak  louder,  please. 

The  Witness:  I  was  at  one  time  professor  of  Civil 
Engineering  at  the  University,  and  for  a  number  of 
years  taught  civil  engineering,  and  among  the  courses 
was  water  power  engineering  and  hydraulics. 

Q.  What  University  was  that"? 

A.  University  of  South  Carolina,  Excuse  me. 

Q.  All  right. 

A.  I  was  at  one  time  Assistant  Professor  of  Hy- 
draulic Engineering  at  the  University  of  Tennessee. 

During  the  World  War  II  was  instructor  and  head 
of  the  course  in  hydraulics  at  the  United  States  Mili- 
tary Academy,  West  Point. 

In  1928, 1  was  with  the  Duke  Power  Company  on  the 
design  of  its  River  Bend  Steam  Plant. 

In  1931,  I  was  with  the  W.  S.  Lee  Engineering  Cor- 
poration of  Charlotte  on  the  design  of  the  Beauharnois- 
St.  Lawrence  River  Hydro  plant. 

In  1936,  I  was  with  the  TVA  as  Assistant  Hydraulic 
Engineer  on  the  design  of  the  Chickamaga  Dam. 

In  1938  to  1941  I  was  Consultant  for  Harza  Engin- 
eering Company  on  several  phases  of  the  Santee- 
Cooper  Hydro-electric  Project,  and  in  1941  with  the 
Harza  Engineering  Co.  I  was  on  the  estimate  of  the 
cost  of  the  hydro  plant  for  the  St.  Lawrence  River 
Barnhart  Island  Project. 

Since  that  time,  since  1946  I  have  been  in  general 
consultant  work  in  the  civil  engineering  field.  I  have 
skipped  things  that  did  not  apply  to  this  particular 
field  of  activity. 
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Q.  Mr.  Johnson,  are  you  a  member  of  any  Societies? 

A.  Yes. 

Q.  Will  you  name  some,  please? 

A.  I  am  a  Member  of  the  American  Society  of  Civil 
Engineers  and  have  been  a  full  member  since  1935.  I 
am  also  a  life  member  of  the  American  Concrete  In- 
stitute. 

Q.  You  are  a  registered  Professional  Engineer? 

A.  Yes,  the  State  of  South  Carolina,  State  of 
Georgia,  State  of  New  York,  and  the  National  Board 
of  Engineering  Examiners. 

Q.  And  I  believe  your  business  office  is  in  Columbia, 
South  Carolina? 

A.  At  the  present  time,  yes. 

Q.  Mr.  Johnson,  did  you  i)r('pare  certain  of  these 
exhibits,  which  we  have  offered  for  identification  in 
this  case  ? 

A.  A  number  of  them  were  prepared  under  my  dir- 
ections, and  some  of  them  by  mf  personally. 

*     *     * 

Q.  Now,  Mr.  Johnson,  did  you  also  prepare  some 
cost  comparisons  between  (Exhilut  40)  certain  hydro- 
electric projects  that  have  previously  been  constructed  ? 

A.  Yes,  sir.  I  worked  up  a  tabulation  of  some  com- 
parisons with  other  i)lants  that  appeared  to  be  com- 
parable. 

Q.  Now,  will  you  give  us  the  source  of  your  inform- 
ation as  contained  on  Exhibit  40? 

A.  If  you  will  refer  to  Exhibit  40,  all  these  plants  are 
for  the  Santee  River  System  because  it  compares  more 
nearly  to  the  Savannah  River  System. 
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Q.  Is  that  the  largest  river  for  some  distance  north 
of  Savannah  on  the  Atlantic  Seaboard'? 

A.  Yes,  the  Santee  is  the  largest  in  this  area. 

Q.  Located  in  North  and  South  Carolina  ? 

A.  Yes.  The  drainage  area  and  the  head  — 

Mr.  Miller  :  Before  we  go  into  this,  I  think  it  should 
be  offered  in  evidence  and  I  would  like  to  object.  As  I 
understood  the  question,  the  question  was  asked  pre- 
viously as  to  the  source  of  this  information,  and  as  I 
understand  those  sources  are  shown  on  page  2  of  the 
exhibit. 

Mr.  Robinson:  That's  correct. 

The  Witness:  That  is  correct.  I  believe  that  covers 
all  the  sources. 

Mr.  Miller:  Now,  with  respect  to  this  exhibit,  we 
stipulate,  subject  to  the  right  to  check,  that  the  figures 
may  be  used  in  the  same  manner  and  to  the  same  ex- 
tent as  though  the  original  source  of  the  figures  recited 
were  in  the  witness'  hands.  This  exhibit,  however,  we 
object  to  it  until  it  is  made  competent  by  evidence  by 
the  evidence  of  some  witness  who  can  explain  and  add  to 
it  in  accordance  with  the  purpose  for  which  it  was 
made  mayl)e  tendered,  because  from  the  information 
given  on  the  exhil)it  itself  the  exhibit  would  not  be 
competent  or  material  or  probative  to  any  issue  in- 
volved in  this  cause. 

Mr.  Robinson:  We  offer  it  subject  to  his  objections. 

Commissioner  McFahden  :  All  right,  it  is  introduced 
in  evidence,  marked  Exhibit  40,  subject  to  the  stipu- 
lation as  to  the  correctness  and  also  subject  to  the 
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objections  as  to  its  competency  being  established  by 
sul)seqiient  testimony. 

Q.  Now,  Mr.  Johnson,  I  want  to  ask  you  some  ques- 
tions about  the  exhibit.  The  first  eight  plants  on  the 
exhibit  are  plants  of  the  Duke  Power  Company? 

A.  Yes,  that's  right. 

Q.  And  the  Buzzard  Roost  plant,  I  believe,  is  owned 
by  Greenwood  County"? 

A.  Correct. 

Q.  And  the  Saluda  plant  ])y  the  South  Carolina 
Electric  &  Gas  Company"? 

A.  That's  correct. 

Q.  And  the  Santee-Cooper  by  the  South  Carolina 
Public  Service  Authority. 

A.  Yes,  sir,  that's  correct. 

Q.  And  they  all  are  on  the  Santce  River  System,  I 
believe  you  said? 

A.  Yes,  sir. 

Q.  And  in  the  second  column  you  have  put  the  datr 
of  construction,  have  you  not  ? 

A.  Yes,  sir,  that's  correct. 

Q.  Is  that  the  date  of  the  completion  ?  I  am  not  sure  '. 

A.  That  is  normally  the  year  they  went  into  opera- 
tion. 

Q.  Now,  in  the  next  column  you  have  placed,  I 
believe  the  drainage  area  % 

A.  Yes,  sir. 

Q.  In  square  miles? 

A.  Yes. 

Q.  And  in  the  next  column  the  head  of  the  plant  ? 
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A.  Yes,  sir. 

Q.  And  then  the  installed  capacity  in  kilowatts,  I 
believe  ? 

A.  Yes,  sir. 

Q.  And  the  next  is  the  total  cost  of  the  project"? 

A.  Correct. 

Q.  And  the  next  column  is  the  cost  of  the  land  and 
land  rights "? 

A.  Yes,  sir. 

Q.  And  the  next  column  is  the  average  annual 
number  of  kilowatt  hours  in  thousands  generated  at 
each  of  these  plants'? 

A.  Yes,  that  is  correct,  except  in  the  case  of  Santee- 
Cooper.  Instead  of  being  a  ten  year  average,  there  is  an 
average,  since  the  plant  went  into  operation,  which  was 
less  than  ten  years,  aliout  eight  years,  I  believe  I  made 
a  note  of  that  somewhere. 

Q.  Now,  the  information  contained  in  those  eolunms 
is  information  you  obtained  from  the  sources  indicated 
on  page  2"? 

A.  Yes,  sir. 

Q.  Now,  the  last  three  columns  are  mathematical 
computations  from  that  information'? 

A.  Yes,  which  I  made. 

Q.  Have  you  calculated  the  annual  land  cost  per 
kilowatt  installed  capacity  for  these  eleven  plants? 

A.  Yes,  sir. 

Q.  What  does  that  amount  to"? 

Mr.  Miller:  Now,  we  object  to  that  on  the  same 
grounds.  The  evidence  produced  so  far  as  to  the  cost 
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of  installed  capacity,  or  any  of  these  figures  —  I  don't 
know  the  purpose  of  it,  but  as  it  now  stands  it  could 
not  be  offered  to  any  issue  that  is  involved  in  this  case, 
or  that  could  be  involved  in  this  case. 

Commissioner  McFadden  :  It  is  admitted  in  evidence 
subject  to  that  objection. 

Q.  What  is  that  land  cost  per  kilowatt  installed  ca- 
pacity 1 

A.  The   land   cost   for   the   eleven   plants   averages 

$44.30  per  kilowatt  installed  capacity. 

*  *     * 

Q.  Assuming  a  50,000  kilowatt  installed  capacity, 
and  assuming  that  the  land  cost  would  be  on  the  same 
basis  as  the  average  of  these  eleven  plants,  what  would 

the  land  cost  be? 

*  *     * 

Commissioner  McFadden:  The  objection  is  over- 
ruled, and  it  is  admitted,  subject  to  the  objections  here- 
tofore stated. 

*  *     * 

Q.  Go  ahead,  Mr.  Johnson. 

A.  $2,200,000.00 

Q.  On  the  same  basis,  if  you  use  68,000  kilowatt  in- 
stalled capacity,  what  would  be  the  land  cost  ? 

A.  $3,000,000.00,  in  round  numbers. 

Q.  Now,  Mr.  Johnson,  will  you  take  the  next  column, 
which  is  headed  "Land  cost  per  thousand  annual  kilo- 
watt hours." 

A.  That  is  land  cost  for  energy. 

Q.  And  that  averages  what? 
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A.  $14.20,  or  $14.00  in  round  numbers  per  thousand 
kilowatt  hours. 

Q.  Now,  my  recollection  this  morning  was  that  Mr. 
Creager  estimated  the  energy  out-put  on  a  60  foot  dam 
at  200,000,000  kilowatt  hours,  is  that  correct  I 

A.  That's  correct. 

Q.  Is  that  also  your  estimate? 

A.  Also  my  estimate. 

Q.  Will  you  make  computations  on  that  basis  and 
tell  us  what  the  land  cost  per  thousand  kilowatt  hour'^ 
would  be? 

A.  $2,800,000.00  would  be  the  land  cost  for  200,000,- 
000  kilowatt  hours  annually. 

Q.  Now  of  course,  that  would  include  all  the  land  cost 
to  date  and  not  merely  that  owned  by  the  Twin  City 
Power  Company? 

A.  Yes,  that's  correct,  that  includes  the  entire  land 
cost  on  comparable  basis. 

Q.  What  is  your  third  column? 

A.  The  third  column  is  the  ratio  of  land  cost  to  total 
cost  for  these  plants. 

Q.  That  works  out  at  what  percent? 

A.  It  works  out  at  19.9  percent  for  the  average. 

Q.  Assuming  that  is  20  percent  and  applying  to  the 
cost  of  a  proposed  development  as  developed  in  Mr. 
Creager 's  Cross  Examination,  which  I  believe  for  a 
60  foot  dam  was  $14,630,000.00? 

A.  Nineteen  point-nine  percent  of  that  would  be 
around  $2,800,000.00,  that  is  in  round  numbers 

Q.  If  you  applied  it  to  the  70  foot  dam  cost  of  $16,- 
698,000.00,  what  would  that  be  ? 
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A.  $3,300,000.00. 

Q.  And  if  you  applied  it  to  the  $18,650,000.00  for  the 
80  foot  dam,  what  would  it  hei 

A.  It  would  be  $3,700,000.00. 

Q.  Now,  Mr.  Johnson,  are  you  familiar  with  the 
lands  of  the  Twin  City  Power  Company  in  this  action 
which  are  being  condemned  by  the  government  in  this 
action "? 

A.  Yes,  sir. 

Q.  Those  are  the  lands  which  have  been  shown  on 

the  deed  book  and  on  the  maps  which  are  in  evidence"? 

A,  Yes,  sir. 

*     *     * 

Re-dibect  Examination 

By  Mr.  Robinson: 

Q.  Mr.  Johnson,  what,  in  your  opinion,  was  the  fair 
market  value  of  these  Twin  City  properties  at  the  time 
they  were  condemned  by  the  government  in  June,  1947, 
or  a  period  suljsequent  to  that  date "? 

A.  In  my  opinion  the  fair  market  value  was  the 
very  minimum  sum  of  a  million  and  a  half  dollars. 

Q.  Now,  in  arriving  at  this  fair  market  value,  Mr. 
Johnson,  do  you  agree  with  Dr.  Creager  as  to  the  fac- 
tors which  are  to  be  considered  in  determining  the 
market  value  of  the  undeveloped  water  site? 

A.  Yes,  sir,  I  agree  with  him,  with  the  additional, 
I  might  say,  this  site  is  particularly  free  of  any  ob- 
structions to  the  construction  of  a  hydro  plant. 

Q.  Just  what  do  you  mean  by  that? 
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A.  Well,  it  is  in  a  section  of  the  country  where  you 
have  all  the  favorable  physical  factors  that  you  could 
hope  to  find,  lack  of  railroads,  lack  of  roads,  lack  of 
villages,  lack  of  farm  houses,  lack  of  telephone  lines 
and  transmission  lines  to  be  removed. 

Q.  You  don't  have  any  cost  attributed  to  the  moving 
of  utilities'? 

A.  That's  correct. 

Q.  Is  it  frequently  the  case  in  hydro  sites,  in  develop- 
ing sites,  that  railroads  have  to  be  moved  considerably? 

A.  Yes,  sir,  they  very  frequently  have  to  be  moved 
at  considerable  expense,  or  bridges  raised  at  consider- 
able expense. 

Q.  Is  that  due  largely  to  the  fact  that  railroads 
frequently  follow  rivers  and  valleys'? 

A.  They  followed  the  contour,  more  or  less,  to  save 
cutting  and  grading  and  things  like  that  in  the  old 
days. 

Q.  Are  any  two  water  power  sites  absolutely  compar- 
able? 

A.  No,  sir.  I  don't  think  you  could  find  two  in  the 
whole  world  exactly  alike. 

Q.  In  addition  to  the  matter  of  the  absence  of  roads 
and  railroads,  what  would  you  say  were  other  favor- 
able factors  in  connection  with  this  Twin  City  Price 
Island  site"? 

A.  Well,  its  nearness  to  market,  nearness  to  trans- 
mission. The  time  element,  of  course,  was  favorable 
at  the  time  of  taking.  The  general  economical  growth 
and  power  demand  of  this  section  of  the  country.  The 
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shifting  population  tending  to  create  additional  de- 
mand. The  physical  features  at  the  site.  The  ease  in 
which  tlie  spillway  could  be  built  without  undue  ex- 
cavation. The  ease  with  which  the  dam  could  be  con- 
structed without  undue  expense,  and  the  sharp  drop 
in  the  bank  of  the  stream  on  each  side  and  the  proper 
width  practically.  All  of  those  factors  add  to  the 
desirability  of  this  particular  site. 

Q.  Is  the  site  capable  of  being  developed  at  various 
heads,  Mr.  Johnson? 

A.  Yes,  sir,  you  run  it  up  for  three,  or  even  four  dif- 
ferent heads  at  intervals  of  ten  feet  you  would  not  run 
into  any  difficulty  whatever. 

Q.  What  would  those  heads  be  ? 

A.  60,  70,  80  or  even  90  feet,  and  if  you  go  to  100 
feet  you  may  have  to  raise  the  liridge,  but  that  would 
be  all. 

Q.  A  100  feet,  I  believe,  would  reach  approximately 
the  tail  waters  of  the  Duke  Power  Company's  Calhoun 
dam  site,  would  it  not  ? 

A.  Yes,  sir,  approximately. 

Q.  I  believe  that  is  an  elevation  of  about  300  ? 

A.  Yes,  sir. 

Q.  But  a  pool  elevation  up  to  an  elevation  of  about 
300  feet  say  would  not  experience  any  substantial  cost 
in  moving  any  roads,  railroads  and  utilities'?  | 

A.  That's  correct,  yes. 

Q.  In  your  opinion,  Mr.  Johnson,  are  the  Twin  City 
properties  also  useful  in  connection  with  the  develop- 
ment of  a  project  down  stream  from  Price's  Island^ 
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A.  Yes,  sir,  decidedly  so  at  any  of  several  locations. 
As  a  matter  of  fact,  it  is  being  used  for  that,  as  I  under- 
stand, in  the  Clark  Hill  Project. 

Q.  Was  that  also  the  plan  of  the  Savannah  River 
Electric  Company  when  it  had  a  license  in  1928  to  build 
below  and  flood  out  the  Twin  City  properties? 

A.  Yes,  sir.  I  don't  think  the  heads  were  identical, 
l)ut  they  were  substantially  the  same. 

Q.  Has  the  load  of  the  utility  systems  in  this  area 
increased?  Would  the  value  of  the  development  at 
Price's  Island  increase? 

A.  Yes,  sir,  decidedly.  A  plant  of  that  type  would 
be  most  advantageous  to  use  on  another  system  as  the 
peaking  plant,  and  if  you  recall  the  nature  of  the  load 
curves  from  one  of  the  exhibits  you  will  recall  that 
there  were  a  number  of  peaks.  As  the  steam  generation 
increased,  and  more  and  more  of  that  peak  could  be 
taken  by  another  load  from  a  hydro-electric  plant, 
therefore,  the  economical  advantage  would  be  increased. 

Q.  Is  this  the  exhibit  you  referred  to  ?  (handing  ex- 
hibit to  witness). 

A.  Yes. 

Q.  And  did  you  compute  the  acreage  that  the  Twin 
City  would  have  to  acquire  to  build  to  elevation  263 
and  273  and  283? 

A.  Yes,  sir. 

Q.  How  did  you  do  that  ? 

A.  We  used  the  government  supplied  maps,  the  con- 
tours as  being  correct,  the  acreage,  where  they  had 
them,  and  we  checked  them  and  in  most  cases  found 
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that  they  were  substantially  correct,  and  we  used 
those;  and  for  the  rest  of  it  we  used  a  planimeter  and 
took  off  the  areas  by  a  planimeter,  the  areas  outlined 
on  D.S.R.  153  and  103,  and  also  exhibit  No.  24. 

Q.  Will  you  give  us  those  acreages  for  each  contour 
elevation '? 

Mr.  Miller:  Now,  I  don't  object  to  that  if  they  will 
include  the  properties  owned  by  the  Twin  City  and 
what  they  control,  options,  flowagc  and  all  of  that. 

Q.  In  giving  us  the  amount  that  the  Twin  City  would 
have  to  acquire,  are  you  considering  that  Twin  City 
would  not  have  to  acquire  the  lands  it  owns  in  fee, 
the  lands  over  which  it  has  flowage  rights  and  so- 
called  options? 

A.  Yes,  sir,  That's  correct. 

Q.  You  are  also  considering  that  the  Twin  City 
would  not  have  to  acquire  from  anyone  as  to  the  bed 
of  the  stream  ? 

A.  That  is  correct.  Now,  you  are  speaking  aliout  a 
60  foot  dam,  the  area  that  would  have  to  be  acquired 
in  order  to  develop  it  as  a  powtr  site  for  a  60  foot 
dam"? 

Q.  Yes. 

A.  400  acres  for  a  60  foot  dam  would  have  to  be 
acquired. 

Q.  All  right,  70  foot  dam? 

A.  1250  acres. 

Q.  An  80  foot  dam? 

A.  About  1850  acres  —  I  beg  your  pardon,  2850 
acres. 
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Q.  Now,  Mr.  Johnson,  you  gave  us  a  figure  of  170 
acres  earlier  today  in  conunenting  on  the  red  portion 
on  Exhibit  No.  26,  what  is  the  difference  between  that 
computation  and  the  400  acres  you  gave  for  the  60 
foot  dam"? 

A.  A  170  acres  will  carry  the  power  pool  to  an  ele- 
vation of  263.  If  you  establish  your  power  pool  to 
elevation  263  you  would  still  have  to  have  more  land 
above  that  elevation. 

Q.  And  that  represents  a  difference  of  — 

A.  —  a  difference  between  170  acres  and  400. 

Q.  Now,  Mr.  Johnson,  in  making  your  appraisal  of 
a  million  and  a  half  dollars  as  the  market  value  of 
this  site,  did  you  understand  that  the  Twin  City  Power 
Company  did  not,  at  the  time  of  the  condemnation, 
have  a  license  from  the  Federal  Power  Commission  ? 

A.  Yes,  sir,  I  understand  that. 

Q.  Did  you  also  understand  that  some  530  of  these 
acres  up  to  elevation  283  were  under  an  agreement  in 
favor  of  Twin  City  Power  Company  and  Twin  City 
Power  Company  of  Georgia  which  were  of  some  age 
and  which  the  land  owner  might  insist  on  some  higher 
value  ? 

A.  Yes,  sir. 

Q.  You  took  that  factor  into  consideration? 

A.  Yes,  sir. 

*     *     # 

By  Mr.  RoBiisrsoN: 

Q.  Mr.  Johnson,  by  examining  you  with  reference 
to  Exhibit  40,  prior  to  giving  your  opinion,  I  am  afraid 


136 

I  may  have  created  an  erroneous  understanding  as  to 
whether  your  opinion  as  to  value  of  the  Twin  City 
Holdings  was  based  on  the  comparisons  shown  on  Ex- 
hibit 40.  I  would  like  tor  you  to  explain  whether  or 
not  your  opinion  was  so  based? 

A.  No,  sir,  my  opinion  is  not  based  on  that  compari- 
son. That  comparison  was  used  as  a  check  to  see 
whether  or  not  a  price  of  that  nature  would  be  in  line 
with  the  market  value  as  gone  before,  and  was  found 
that  the  price  as  finally  determined  was  somewhere 
in  the  neighborhood  of  over  half  of  what  had  been  paid 
before  on  these  projects. 

Mr.  Robinson  :  The  witness  is  with  you. 

*     *     * 

MR.  NEVILLE  C.  COURTNEY,  Was  next  called 
as  a  witness  for  the  Twin  City  Power  Company,  et 
al.,  and  after  having  been  first  duly  sworn,  the  truth, 
the  whole  truth  and  nothing  but  the  truth  to  tell,  tes- 
tified as  follows. 

Direct  Examination 

By  Mr.  Robinson: 

Q.  Now,  Mr.  Courtney,  will  you  give  us  your  address 
and  occupation  ? 

A.  I  live  in  Brooklawn,  New  Jersey,  Occupation, 
Consulting  Hydro-electric  Engineer. 

Q.  And  your  age? 

A.  59. 

Q.  What  is  your  educational  background  ? 

A.  I  completed  two  years  at  The  Johns  Hopkins  Uni- 
versity in  Civil  Engineering. 
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Q.  What  has  been  your  experience? 

A.  I  have  had  38  years  of  general  civil  engineering 
practice,  of  which  a  little  over  20  years  has  been  in  the 
hydro-electric  or  hydraulic  engineering  field.  The  first 
11  years  of  my  experience  I  was  with  mainly  minor 
sub-professional  positions  that  one  usually  holds.  But 
beginning  with  the  U.G.I.  Contracting  Comijany  of 
Philadelphia,  Pennsylvania,  I  spent  eight  years  there 
with  that  company  and  its  successors.  The  United 
Engineers  Constructors,  and  mostly  on  hydraulic  en- 
gineering work.  The  type  of  plant  that  I  worked  on 
there,  I  was  Assistant  Engineer,  under  the  engineer  in 
charge  of  all  the  hydro-electric  work,  was  at  Baldwins- 
ville.  New  York,  where  we  put  in  a  conditional  unit, 
generator  — 

Q.  —  was  that  steam  or  hydro  ? 

A.  That  was  hydro.  I  worked  on  the  Rocky  River 
Hydro-electric  Pumped  Storage  Plant  in  Connecticut, 
which  was  quite  a  substantial  development,  a  special 
development  in  the  hydro-electric  field.  I  worked  on 
and  helped  develop  under  the  sujjervision  of  the  Chief 
Engineer  of  the  Gorge  Hydro-electric  Plant  in  Ver- 
mont, and  a  number  of  other  minor  projects  in  the 
hydro-electric  field,  such  as  investigations  from  a  con- 
tractor's standpoint  of  the  building  of  the  Safe  Harbor 
hydro-electric  development  on  the  Susquehanna  River. 
We  did  not  design  the  jol)  but  they  were  large  con- 
tractors and  we  developed  what  we  thought  to  be  the 
proper  method  of  approach  for  construction. 
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Q.  During  that  period,  under  whose  supervision  were 
you  ? 

A.  Under  the  supervision  of  Mr.  Joel  D.  Justin.  Part 
of  the  time  while  I  was  with  those  two  companies  I 
worked  on  the  design  of  steam  power  plants.  The  last 
fifteen  years  of  my  hydro-electric  and  hydraulic  ex- 
perience was  with  Mr.  Joel  D.  Justin,  as  an  associate, 
or  as  a  partner.  During  my  period  with  him  we  built 
a  plant  for  the  Dickey  Hydro-Electric  Company,  for 
the  Dickey  firm,  built  them  a  hydro-electric  plant.  We 
were  consultants  for  the  Philadelphia  Electric  Com- 
pany, where  we  did  practically  all  of  their  hydraulic 
work  dealing  with  hydro-electric  power  on  the  Cono- 
wingo  Plant  on  the  Susquehanna  River. 

Q.  Is  that  Conowingo  one  of  the  largest  plants  in  the 
country  ? 

A.  It  is. 

Q.  What  is  the  approximately  installed  capacity"? 

A.  250,000  kilowatts.  We  made  such  studies  as  i)ut- 
ting  in  additional  units  and  so  forth.  We  made  a  report 
on  the  water  supply  for  the  city  area  of  Philadelphia, 
not  hydro-electric,  but  for  the  purpose  of  finding  what 
was  the  most  advisable  point  to  secure  water  for  the 
City  of  Philadelphia  from  the  mountains  up  in  New 
York  State,  or  from  other  high  points  in  Pennsylvania. 

We  designed  a  plant  down  at  Millville,  New  Jersey, 
for  an  intake  structure  to  a  hydro-electric  unit.  There 
were  a  number  of  other  jobs  of  such  nature  of  design- 
ing and  building  dams  in  which  we  acted  many  times 
for   contractors   as   engineers.    For   instance    on    the 
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Quabbin  Dam  in  Massachusetts,  we  worked  with  the 
Contractor  to  make  up  designs  for  the  hog  box  and 
wood  dredges  to  go  on  the  pool  for  constructing  that 
earth  dam. 

Under  the  firm  of  Justin  &  Courtney,  I  became 
associated  with  Mr.  Justin,  we  worked  on  a  number 
of  projects,  also  including  those  after  his  death,  and 
incidentally  his  son  and  I  have  continued  the  partner- 
ship since.  We  worked  on  the  large  storage  reservoir 
for  the  Pacific  Gas  &  Electric  Company  out  in  Cali- 
fornia as  a  method  of  getting  additional  storage  for 
all  the  hydro-electric  units  on  the  Big  Feather  River. 
Since  his  death  I  have  continued  that  work  with  the 
Pacific  Gas.  I  designed  an  earth  dam  for  the  City  of 
Chester  in  southwest  Pennsylvania  with  four  other 
engineers  in  the  City  of  Philadelphia  which  was  used 
as  a  water  supply  project.  It  involved  an  earth  dam 
with  taintor  gates. 

We  designed  a  job  for  Camden  County,  New  Jersey, 
for  a  special  tyi)e  of  project  in  which  we  built  a  dam  to 
permit  the  polluted  waters  of  the  Delaware  River 
from  proceeding  up  stream  by  having  gates  to  let  the 
waters  move  up  so  that  the  waters  up  stream  would  al- 
ways be  fresh  and  be  suitable  for  recreation  and  bath- 
ing and  fishing  and  so  forth. 

We  designed  two  dams  for  the  township  of  Morris- 
town,  New  Jersey,  in  which  the  upstream  part  was  used 
for  recreational  purposes  and  not  power  purposes. 

We  were  engineers  on  the  Schuylkill  River  Project 
in  Pennsylvania,  which  was  a  $30,000,000.00  project,  in 


140 

which  our  partnership  was  to  design  all  the  permanent 
dams  that  was  necessary  on  that  project  for  the  pur- 
jjose  of  de-silting  or  catching  the  silt  that  came  down 
from  the  coal  mines  so  that  we  could  pump  it  by 
dredges  from  those  reservoirs  and  put  it  upon  high 
ground  in  the  adjacent  sections  of  the  river.  That 
work  was  continued  for  about  two  years  and  a  half 
after  Mr.  Justin's  death,  and  we  have  completed  all 
those  dams  in  that  time.  There  are  a  number  of  other 
minor,  quite  a  number  of  other  minor  projects,  but  I 
have  simply  given  you  the  major  ones. 

In  this  section  of  the  country,  I  might  say,  there 
are  four  projects  that  we  did  quite  extensive  work  on. 
One  of  them  was  the  Saluda  dam,  not  the  original  dam. 
We  did  not  get  in  on  that  until  about  1941  when  we 
were  employed  by  the  Engineers  of  the  South  Carolina 
Gas  &  Electric  Company,  and  we  designed  —  I  made 
the  flood  calculations  under  Mr.  Justin's  supervision. 
I  made  a  study  of  the  rainfall,  the  advisability  of  in- 
stalling additional  spillway  capacity  at  that  dam,  and 
also  we  designed  a  method  of  strengthening  the  dam 
l)y  taking  the  rock  from  the  spillway  excavation  and 
placing  it  on  the  down  stream  slope  to  make  the  dam 
still  more  stable,  and  l)y  that  result  permitting  the 
height  of  the  water  in  the  Saluda  reservoir  to  be  raised 
and  thereby  securing  more  capacity  for  that  particular 
electric  company. 

About  five  years  later,  on  the  same  project,  or  the 
same  general  project,  we  made  additional  studies  in 
connection  with  Gilbert  Associates  of  Reading,  Pa.,  for 
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a  low  head  iDroject  immediately  down  stream  from  the 
big  Saluda  dam  for  the  purpose  of  securing  additional 
energy  and  capacity,  particularly  with  respect  to  secur- 
ing a  license  from  the  Federal  Power  Commission. 

We  were  the  engineers,  hired  by  the  local  engineers, 
on  the  Buzzard's  Roost  Hydro  Project,  above  the 
Saluda  Project,  where  we  did  some  work  for  them  on 
the  design  of  the  stilling  basin  and  retaining  walls  of 
the  dam. 

I  worked  with  the  firm  of  Albright  &  Friel  of  Phil- 
this  particular  field,  his  qualifications  are  outstanding, 
adelphia  to  determine  the  advisable  source  of  water 
supply  for  the  City  of  Winston-Salem  in  North  Caro- 
lina. They  were  the  Sanitary  Water  Supply  Engineers 
for  that  firm,  and  I  was  employed  as  a  consultant  from 
that  standpoint. 

Q.  Have  you  done  any  work  in  connection  with  valu- 
ation of  projects? 

A.  While  the  Grand  Hydro,  or  just  before  the  Grand 
Hydro  case  was  brought  before  the  courts,  I  worked 
under  the  supervision  of  Mr.  Joel  D.  Justin  for  a 
number  of  months  in  assisting  him  in  determining  the 
value,  or  what  we  thought  was  the  value  of  the  Grand 
River  Hydro  Project,  known  as  Pensacola  also,  near 
Vinita,  Oklahoma. 

We  were  also  employed  by  the  Tennessee  Valley 
Authority  in  connection  with  the  Powelson  case  to 
determine  the  value  of  four  projects  in  Southeastern 
Tennessee,  or  Northwestern  North  Carolina  for  report 
to  them  as  to  what  we  thought  the  value  of  that  prop- 
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erty  was.  We  made  that  report,  but  neither  Mr.  Justin 
nor  I  were  called  upon  to  testify  in  the  case. 

In  the  recent  past  the  firm  of  Justin  &  Courtney  have 
had  occasion  to  determine  the  valuation  of  certain 
losses  to  the  hydro-electric  plants,  which  the  Senior  Mr. 
Joel  D.  Justin  and  I  designed  in  1937  for  the  Dickey 
plant  in  Maryland.  We  were  acting  for  the  Dickey 
people  and  made  our  report  to  the  Dickey  people,  and 
the  results  of  our  report  were  accepted  by  the  City 
of  Baltimore  without  the  annual  loss,  I  should  say,  was 
accepted  by  the  City  of  Baltimore  as  a  basis  of  settle- 
ment which  the  city  has  agreed  to. 

Q.  Now,  Mr.  Courtney,  in  approaching  a  study  of 
the  Twin  City  Power  Company,  the  Price  Island  pro- 
posed development  and  dam  site  and  lands  here,  what 
material  have  you  had  available  for  your  study? 

A.  I  had  available  the  various,  what  is  generally 
known,  as  the  308  reports.  I  had  the  opportunity  to 
look  at  the  Definite  Project  Report  on  the  Clark  Hill 
Project  on  the  Savannah  River. 

Q.  The  Clark  Hill  Project? 

A.  Yes,  the  Clark  Hill  Project.  I  had  the  duration 
curve,  which,  I  understand,  was  prepared  for  the 
monthly  duration  curve,  which  was  prepared  by  the 
Army  Engineers  on  the  flow,  their  calculated  flow,  at 
Price's  Island.  I  had  the  various  loads  of  the  power' 
coiupaiiies,  princiijally,  three,  the  Dukes,  The  South 
Carolina  and  the  Southern  Companies,  or  Georgia, 
as  we  call  it,  which  I  secured  from  the  Federal  Power 
Commission,  and  I  had  the  benefit  of  the  previous 
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studies  made  on  the  Twiu  City  Project,  including 
such  things  as  the  preliminary  permit,  which  was 
granted  by  the  Federal  Power  Commission  to  the  Twin 
City  Company.  I  also  had  the  maps  of  the  various 
counties  that  you  have  heard  submitted  here  yester- 
day. I  had  the  benefit  of  looking  at  the  old  Amburson 
drawings  that  were  prepared  back  —  the  ones  that 
I  saw  were  prepared  in  1909.  I  think  they  were  pre- 
pared first  on  one  head  60,  and  then  later  that  head 
was  increased  to  a  higher  head.  I  had  the  benefit  of 
generally  other  miscellaneous  information  that  was 
cither  available  in  a  general  way  that  had  been  sub- 
mitted, and  other  pertinent  information  that  I  was 
able  to  secure.  One  particular  report  was  the  report 
of  the  Southeastern  Power  Market  Survey,  made  by 
the  Federal  Power  Commission,  and  dated  in  March 
of  1947,  particularly  applying  to  the  regions  involved 
in  Georgia  and  South  Carolina. 

Q.  I  believe  the  pertinent  portions  of  that  report 
have  been  offered  in  evidenc,  have  they  not  ? 

A.  I  don't  think  so? 

Q.  You  don't  think  so? 

A.  No  sir.  I  merely  had  reference  to  it  for  my 
studies. 

Q.  Now,  I  assume  that  you  also  have  the  general 
engineering  information  that  is  available  to  engineers 
on  prices  and  things  of  that  kind? 

A.  Yes,  sir. 

Q.  Now,  in  approaching  this  study  of  the  best  devel- 
opment of  this  site,  did  you  consider  a  single  head, 
or  more  than  one  ? 
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A.  I  considered  more  than  one  head. 

Q.  What  heads  did  you  consider  as  being  an  econ- 
omical development  *? 

A.  I  considered  anything  from  60  to  80  or  90  foot 
head. 

Q.  Now,  in  approaching  ■ —  First,  I  will  ask  you: 
did  you  find  that  the  Twin  City  site  at  Price's  Island 
was  suitable  for  development  for  water  power  pur- 
poses ?  ■ 

A.  Yes,  very  favorable. 

Q.  Did  you  find  it  favorable  at  all  of  these  heads 
that  you  mentioned? 

A.     I  found  that  it  could  be  developed  at  any  of 
those  heads.  But,  if  I  may  add,  I  find  from  my  calcu-  , 
lations  so  far  that  the  range  of  the  upper  head  makes 
the  most  valuable  site  for  a  hydro-electric  project. 

Q.  Are  these  Twin  City  properties  also  useful  for 
water  power  purposes  in  connection  with  a  down 
stream  project? 

A.  Oil,  very  much  so.  These  properties  occupy  a 
very  key  position  in  the  whole  set  up,  not  only  from 
the  vertical  standpoint  at  Twin  City,  but  they  are  a 
very  vital  part  for  any  development  at  any  one  of  the 
proposed  sites  that  might  have  been  built  down  stream. 
I  think  there  were  three  in  total,  two  of  them  between 
Price's  Island  and  Clark  Hill,  and  also  Clark  Hill. 

Q.  It  is  actually  a  part  of  the  Clark  Hill  Project?' 

A.  Oh,  yes. 

Q.  Now,  you  spoke  of  a  vertical  position,  what  doi 
you  mean  by  that? 
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A.  Well,  I  mean  a  60,  70,  80,  90  or  even  a  100  foot 
head. 

Q.  What  is  the  fall  of  the  river  between  Price's 
Island  and  Chamberlain's  Ferry,  approximately"? 

A.  The  fall  of  the  river  ? 

Q.  Yes,  on  the  Twin  City  Properties  ? 

A.  You  speaking  of  the  fall  of  the  river  now  ? 

Q.  Yes,  on  the  Twin  City's  lands'? 

A.  It  would  run  probably  60,  70,  80  or  90  feet. 

Q.  At  Chamberlain's  Ferry,  beginning  at  Chamber- 
lain's Ferry,  which  is  approximately  the  upper  end 
of  the  Twin  City  Properties,  what  would  it  be  *? 
:  A.  I  would  say  60  feet.  I  would  have  to  look  at 
Chamberlain  map  to  verify  that,  but  I  think  it  is  ap- 
proximately 60  feet. 

Q.  Sixty  feet? 

A.    Yes,  sir. 

Q.  Now,  what  factors  are  taken  into  consideration 
by  you  in  arriving  at  the  market  value  of  the  Twin 
City  Properties  involved  in  this  case? 

A.  The  head,  and  the  flow  condition,  the  amount  of 
water  that's  in  the  stream,  the  market  in  this  partic- 
ular section,  how  the  market  is  growing  and  has  grown, 
and  the  possibility  for  its  continued  growth.  I  would 
compare  that  with  what  we  could  get  from  any  one  of 
these  different  heights  of  development,  I  would  com- 
pare that  with  the  next  best  source  of  power  supply, 
which  would  he  steam,  to  see  if  it  was  economical  to 
develop  it  at  any  height  with  the  purpose  of  trying 
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to  find  somewhere  near  the  optimum  height  that  it 
should  be  developed. 

Q.  Anything  else? 

A.  I  would  consider  whether  or  not  there  were  any 
railroads  in  the  valley,  or  rather  it  would  have  a  great 
weight  in  determining  that  value.  In  this  particular 
case  there  are  no  railroads  whatever  running  up  the 
valley.  There  are  no  bridges,  until  you  reach  the  bottom 
of  the  girder  of  the  bridge  at  elevation  326. 

Q.  That  is  the  bridge  between  Lincolntown,  Georgia, 
and  McCormick,  South  Carolina? 

A.  That's  right.  There  are  no  highways  to  be  moved. 
Of  course,  there  may  be  a  few  roads  that  people  go 
down  to  fish,  but  I  mean  real  highways.  There  are  no 
transmission  lines.  There  is  practically  no  improved 
property  on  the  site,  and  there  is  one  big  feature  that 
I  would  consider  is  the  fact  that  the  Twin  City  people 
have  assembled  this  land  into  one  enormous  block 
of  acreage,  in  which  one  owner  owns  a  very,  very  large 
percentage  of  the  entire  acreage  that  would  be  required 
to  make  this  development.  The  nearness  of  the  trans- 
mission lines  is  also  a  factor.  About  five  miles,  approx- 
imately five  miles  west  of  Price's  Island  is  a  110,000 
volt  line  of  the  Georgia  Power  Company.  The  rail- 
roads for  bringing  in  the  material,  generators,  turbines 
and  equipment  and  so  forth  are  extremely  close  at 
Modoc,  being  approximately  two  miles.  The  access 
lands,  or  lands  necessary  for  the  railroad  owned  by  the 
Twin  City  Power  Company.  It  even  has  been  graded 
and  made  for  a  road  and  at  one  time  a  road  was  eon- 
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structed,  as  I  understand.  The  site  gives  good  storage 
for  development.  There  is  a  strong  possibility  that  at 
sometime  in  the  future  that  upstream  developments 
would  have  been  constructed,  such  as  the  Calhoun 
Falls,  or  Hartwell,  which  the  storage  in  those  reservoirs 
would  very  materially  aid  any  development  at  any  head 
at  Twin  City.  I  think  that  generally  covers  it. 

Q.  After  giving  consideration  to  these  factors  and 
studying  the  lands  of  the  Twin  City  Power  Company, 
have  you  formed  an  opinion  as  to  the  fair  market  value 
of  its  lands  required  for  the  development  of  this  water 
power  as  of  June,  1947,  prior  to  the  condemnation  pro- 
ceedings, if  sold  by  one  who  was  willing  but  not  com- 
pelled to  sell,  and  bought  by  one  who  was  willing,  but 
not  compelled  to  buy? 

A.  Yes,  sir. 

Q.  What  is  that  fair  market  value,  Mr.  Courtney? 

Mr.  Miller:  I  think  it  is  perfectly  apparent  that  he 
is  using  the  same  factors  and  the  same  basis  as  the  wit- 
ness. Dr.  Creager,  on  yesterday,  and  my  general  ob- 
jection runs  to  the  same  line  and  I  make  the  same 
objections,  of  course,  and  I  will  reserve  all  of  it  until 
the  motion  to  strike  after  the  cross  examination,  which 
I  shall  urge  at  that  time.  I  don't  believe  it  is  necessary 
for  me  to  restate  it  all  over  again  that  I  am  objecting 
to  the  power  value.  I  assume  that  the  Court  is  going  to 
overrule  it  at  this  time  anyway. 

Commissioner  McPadden:  We  will  admit  this  evi- 
dence, subject  to  Mr.  Miller's  general  objection,  and 
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all  specific  objections  to  similar  testimony  offered  by 
Dr.  Creager  and  by  Mr.  Johnson. 

Q.  What  is  that  value,  Mr.  Courtney  ? 

A.  At  least  $1,900,000.00. 

Q.  In  arriving  at  that  value,  did  you  understand  that 
the  Twin  City  Power  Company  had  no  Federal  Power 
Commission  license? 

A.  Yes.  sir. 

Q.  Did  you  understand  that  in  arriving  at  that  value 
that  the  Twin  City  Power  Company  did  not  rely  upon 
any  power  of  condemnation? 

A.  Yes,  none  whatever. 

Q.  And  did  you  understand,  in  arriving  at  that  value, 
that  there  was  some  land  necessary  for  a  60  foot  head 
or  a  higher  head  which  the  Twin  City  Power  Company 
lid  not  own  and  did  not  control? 

A.  Yes,  sir. 

Q.  In  arriving  at  that  value,  did  you  understand  — 

Mr.  Miller  :  —  May  it  please  the  Court,  I  think  these 
witnesses,  all  of  them,  are  generally  qualified,  and  I 
want  to  say  that  any  objection  that  I  have  made  is  not 
addressed  to  any  general  qualification  of  any  of  these 
witnesses  who  have  taken  the  stand,  but  I  don't  think 
this  witness  can  be  cross  examined  about  lands  by 
counsel,  about  the  values,  and  I  object  to  him  asking 
leading  questions. 

Commissioner  McFadden:  Yes,  those  questions  are 
rather  leading,  Mr.  Robinson. 

Mr.  Robinson:  Well,  I  will  phrase  the  questions  a 
little  different. 
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Q.  Mr.  Courtney,  in  arriving  at  your  conclusion, 
with  reference  to  the  Twin  City  lands,  did  you  have  any 
information  about  the  type  of  ownership  and  control 
of  the  Twin  City  Power  Company  of  these  lands  ? 

A.  Well,  yes,  I  understood  there  were  some  in  there 
with  options,  possible  options. 

Q.  Did  you  understand  anything  with  regard  to  the 
age  of  these  options  ? 

A.  They  were  quite  old,  relatively. 

Q.  In  arriving  at  your  value,  did  you  give  any  con- 
sideration to  the  age  of  those  options"? 

A.  Well,  I  gave  consideration  but  it  didn't  affect 
my  price  that  I  arrived  at. 

Q.  Now,  would  you  be  in  position  to  compare  this 
hydro-electric  site  at  Price's  Island  with  other  un- 
developed sites  with  which  you  are  familiar  within  the 
eastern  part  of  the  United  States  f 

A.  Compare  it  with  other  sites  ? 

Q.  I  will  ask  you  this  first,  are  any  two  sites  ab- 
solutely comparable  ? 

A.  No,  sir. 

Q.  With  reference  to  favorable  or  unfavorable  con- 
ditions, how  would  you  rate  this  site  as  compared  to 
other  sites  with  which  you  are  familiar  with? 

A.  I  would  rate  this  site  as  extremely  favorable.  I 
don't  know  as  I  have  ever  seen  a  site  where  it  had  so 
—  well  there  were  no  railroads,  no  transmission  lines, 
no  highways,  no  bridges  within  a  reasonable  elevation 
of  that  development.  It  is  almost  perfect  from  that 
standpoint.  The  flow  of  the  river  is  good.  You  have 
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good  drainage  area.  It  rises  in  the  Smokey  Mountains, 
and  the  run  off  is  good,  it  is  about  one  and  forty  five 
hundred  second  foot  per  square  mile.  Everything 
points  to  an  extra  fine  development. 

Q.  Now,  you  said  a  few  minutes  ago  that  you  did 
some  work  on  Buzzard  Roost  Project  on  the  Saluda 
River  in  South  Carolina,  which  I  believe  is  a  60  foot 
head,  approximately*? 

A.  I  do  not  remember  the  exact  head,  but  I  do 
know  that  it  is  somewhere  in  that  neighborhood. 

Q.  Is  the  stream  flow  there  anything  like  it  is  at 
Price 's  Island  ? 

A.  No,  sir. 
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Pertinent  Excerpts  from  Ex.  D-l-144,  the  Testimony  of  the 
Owner's  Valuation  Witnesses  in  the  Grand  Hydro  Litigation. 

Joel  D.  Justin,  called  ou  behalf  of  defendant,  Grand 
Hydro,  in  chief,  after  having  been  duly  sworn  on 
oath,  on  direct  examination  testified  as  follows,  to  wit 


Q.  Now,  as  the  result  of  that  contact  will  you  just 
tell  the  gentlemen  of  the  jury  here  what  investigation 
and  what  work,  and  what  study  you  did,  to  determine 
the  value  of  this  dam  site  over  there  at  Pensacola  f 

A.  Well,  I  first  visited  the  dam  site,  which,  at  that 
time  was  in  the  course  of  construction,  and  they  had 
a  number  of  the  foundations  for  the  braces  open  at 
the  time,  and  I  got  an  excellent  view  of  the  foundation 
conditions  there,  and  I  went  around  the  top  and  ob- 
served everything  that  I  could.  Then,  later  in  1940,  I 
came  liack  and  I  visited  the  structure  again.  At  that 
time  it  was  completed,  the  project  completed,  and  I 
also  saw  it  from  the  air,  went  up  the  lake  and  observed 
the  conditions,  and  I  got  a  pretty  good  idea  of  what 
sort  of  a  project  it  was,  and  what  the  conditions  were, 
and  I  studied  all  of  the  available  engineering  data 
that  I  could  get  a  hold  of  as  to  the  project,  and  there 
was  a  considerable  mass  of  data  that  was  not  very  clear, 
and  I  got  a  pretty  good  line  on  it. 

Q.  Now,  Mr.  Justin,  in  connection  with  the  engineer- 
ing report  that  you  refer  to,  I  want  to  ask  you  if  it  is 
in  the  province  of  the  United  States  government,  or  the 
chief  engineer's  office,  to  publish  those  studies  of  the 
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various  streams  of  the  United  States  —  are  such  publi- 
cations made  by  the  government. 

A.  They  are  made  usually  for  some  particular  pur- 
pose, like  the  flood  control  committee,  or  something 
like  that  that  they  put  in  the  report  of  the  chief 
engineer  as  a  part  of  the  same  document.  Of  course,  in 
addition  to  that,  there  are  publications  on  stream  values 
by  the  Geographical  Survey,  and  the  water  supply 
papers. 

Q.  Do  you  remember  what  purpose,  the  govern- 
mental purpose  of  the  publications  on  the  Grand  River 
was  ? 

A.  The  purpose  I  would  say,  off  hand  was  whether 
or  not  the  project  was  feasible. 

Q.  The  water  power  project? 

A.  The  water  power  project  and  flood  control,  water 
supply  and  flood  control  —  water  power  and  flood  con- 
trol. 

Q.  From  your  study  of  those  reports,  and  from  your 
investigation  of  this  dam  site,  did  you  consider  you 
were  possessed  of  sufficient  information  to  make  an 
appraisal  of  its  market  value? 

A.  Yes,  sir. 

Q.  Now,  so  that  the  jury  may  visualize  the  situation, 
can  you  tell  us,  (indicating  on  map)  the  line  up  there 
shown  on  this  map  under  the  blue  line,  and  the  line  im- 
mediately next  to  it,  the  blue  line  being  the  axis  of  the 
dam,  was  that  physically  adaptable  as  a  dam  site? 

A.  It  certainly  was. 
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Q.  Did  your  investigation  disclose  that  that  land 
constituting  that  dam  site,  had  a  special  value  for  dam 
site  purposes,  or  had  any  such  value'? 

A.  It  had  a  value. 

Q.  Now,  will  you  please  tell  the  jury,  Mr.  Justin, 
what  consideration,  or  what  fact,  caused  you  to  arrive 
at  that  conclusion  that  it  did  have  a  special  value  and 
an  advantageous  situation  for  dam  site  purposes'? 

A.  I  considered  the  adaptability  and  the  relative 
advantage  of  the  site,  and  the  values  of  other  sites  in 
comparison  of  which  I  am  familiar;  the  available 
stream  flow;  the  power  and  energy  —  those  are  all 
items;  the  storage  capacity  at  the  site,  the  conditions 
in  the  territory,  and  effect  of  the  proposed  develop- 
ment, and  the  feasibility  of  the  projects  downstream. 

I  might  explain  that:  You  build  one  project  up  to 
the  watershed  and  you  store  water  there;  you  utilize 
that  water  to  make  your  power,  you  let  that  water  flow 
downstream;  now,  it  is  being  stored,  it  is  stored  the 
way  you  want  it,  and  it  can  Ije  used  by  other  plants 
in  the  future  downstream,  plants  which  may  be  built 
in  some  cases  —  though,  in  this  instance  —  in  this  case, 
they  are  not  in  existence;  the  adaptability  of  the  pro- 
ject in  the  installation  of  additional  capacity  at  a  later 
date. 

My  experience  is  that  when  you  have  a  large  reser- 
voir, it  is  always  feasible  to  use  it,  because  later  on 
when  the  load  rose  materially  you  can  put  in  more 
capacity,  and  because  hydro  capacity  is  very  advan- 
tageous for  that  purpose. 


155 

I  cousidcred  the  market  conditions  covering  the 
utilization  of  the  power  and  energy  which  the  project 
might  produce,  the  breakdown  interference  that  might 
be  offered  by  a  steam  system,  and  the  advantages  of  a 
large  reservoir.  Now,  you  have  a  large  reservoir,  and 
in  case  you  have  a  breakdown  in  the  steam  plant  in  the 
system,  why,  you  can  just  pull  on  that  reservoir  for 
waters  on  hand  until  your  steam  jjlant  has  been  re- 
paired, and  they  can  carry  their  proper  proportion  of 
the  load. 

Q.  Something  that  would  be  there  if  you  had  a  broken 
transmission  line,  and  the  hydro  would  be  in  a  position 
to  aid  in  order  not  to  stop  service  from  the  steam  line  1 

A.  That  is  true ;  but,  of  course,  if  you  had  a  break  in 
the  transmission  lines,  there  isn't  really  an  advantage 
because  the  break  could  be  in  the  hydro. 

Q.  What  I  mean  is,  that  the  hydro  is  instantly  avail- 
able to  serve  what  it  is  hooked  up  with? 

A.  That  is  true,  it  is  instantly  available. 

Q.  Now,  Mr.  Justin,  I  might  ask  you  two  or  three 
questions  about  those  subjects  you  mentioned.  Did  you 
find  the  market  condition  favorable  for  this  dam  site 
development  i 

A.     I  did. 

Q.  Did  you  find  it  would  have  adequate  storage  to 
serve  that  market  according  to  its  needs? 

A.  It  was. 

Mr.  Marshall  :  I  think  the  Authority  is  going  to  ob- 
ject to  the  indefinite  sort  of  questions  propounded,  and 
the  indefinite  sort  of  answers  which  the  witness  gives. 
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Reference  is  made  to  the  project,  what  kind,  what 
size,  what  capacity  is  left  entirely  out  of  consideration 
in  this  testimony.  I  submit,  your  Honor,  that  counsel 
and  the  witness  ought  to  be  directed  to  confine  his 
questions,  and  his  answers  respectively  to  a  certain 
definite  time,  so  that  we  may  be  able  to  understand 
what  the  effect  of  the  witness'  testimony  is,  and  lay  a 
proper  i^redicate  for  cross-examination. 

By  Mr.  Fowler: 

Q.  Now,  Mr.  Justin  — 

Mr.  Marshall:  (Interrupting)  Exception. 

By  Mr.  Fowler: 

Q.  (Continuing)  You  have  made  an  appraisal  of 
this  Pensacola  dam  site,  owned  by  Grand  Hydro.  Did 
you  make  that  appraisal  and  arrive  at  your  conclusion 
as  to  the  value  despite  the  fact  that  the  Grand  Hydro 
did  not  own  all  of  the  reservoir  land  ? 

A.    I  did. 

Q.  Did  you  make  that  appraisal  and  arrive  at  your 
estimate  of  value  of  this  dam  site  —  of  these  dam  site 
lands,  without  regard  to  whether  Grand  Hydro  pos- 
sessed any  permit  or  license  from  any  governmental 
authority  to  build  a  dam  on  the  river  ? 

A.    I  did. 

Q.  Did  you  appraise  it  as  an  undeveloped  dam  sitel 

A.  Appraised  it  as  an  undeveloped  dam  site. 

Q.  Now,  I  will  ask  you,  Mr.  Justin,  if  you  formed  am 
opinion  as  to  the  fair  cash  market  value  of  those  lands- 
constituting  the  Pensacola  dam  site,  as  of  date  of  I 
January  1938,  to  January  1940,  such  value  to  be  that! 
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wliieli  the  land  would  have  in  a  transaction  between 
a  willing  buyer  and  a  land  seller,  taking  into  considera- 
tion all  the  uses  of  these  lands  constituting  the  dam 
site  to  which  they  could  be  reasonably  adapted,  and 
could  within  reason  be  applied  at  the  time  I  have 
indicated,  excluding  the  proposed  or  existing  improve- 
m.nts  of  the  Grand  River  dam.  I  am  sure  you  have 
formed  an  opinion  of  that  kind  ? 

Mr.  Maksfall  :  That  is  objected  to,  your  Honor,  for 
the  reason  there  is  no  way  to  determine  from  counsel's 
question  as  to  whether  it  was  a  dam  for  stock  water,  a 
dam  for  hydroelectric  power  purposes,  or  a  dam  for 
flood  control,  or  what  its  capacity  was,  and  many  facts 
are  left  entirely  out  of  considei'ation  of  this  witness' 
testimony,  which  ought  to  he  set  forth  as  legitimate 
purposes,  and  as  a  foundation  for  his  opinion. 

Mr.  Fowler:  Your  Honor,  as  I  understand,  Mr. 
Marshall  is  suggesting  that  that  is  a  part  of  the  cross- 
examination. 

Mr.  Marshall:  No,  sir. 

The  Court:  Overruled. 

Mr.  Marshall:  Exception. 

By  Mr.  Fowler: 

Q.  You  say  you  have  formed  an  opinion  as  to  the 
fair  cash  market  value  of  the  property  I  have  talked 
about  as  to  that  time"? 

A.  I  have. 

Q.  Now,  Mr.  Justin,  will  you  tell  the  jury  what  that 
opinion  is  ? 

Mr.  Marshall:  We  object,  your  Honor. 
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The  Court:  You  object  to  the  question? 

Mr.  Marshall:  Yes,  sir. 

The  Court:  Overruled. 

Mr.  Marshall:  Would  your  Honor  permit  me  to 
state  my  objection  ? 

The  Court:  Yes. 

Mr.  Marshall:  I  am  giving  a  copy  of  it  to  the  re- 
porter. It  is  more  or  less  voluminous  and  divided  into 
three  separate  and  distinct  parts,  and  we  are  prepared 
to  have  the  Court  consider  the  matters  of  this  objection. 
(To  the  reporter)  Frank,  will  you  copy  this  into  the 
transcript  ? 

The  Reporter  :  Yes,  sir,  I  will  copy  it. 

(A  copy  of  which  said  objection  handed  to  the  re- 
porter, is  as  follows,  to  wit:) 

Plaintiff  objects  to  the  question  because: 

1.  That  Grand-Hydro  did  not  possess  a  valid  permit 
or  license  to  apply  the  waters  of  Grand  River  to  any 
beneficial  use,  because  it  has  not  been  shown  that  an 
adjudication  of  water  rights  in  Grand  River  was  had 
prior  to  the  time  of  the  granting  of  its  permit  by  the 
State  Conservation  Commission  as  required  by  the  laws 
of  Oklahoma  and  as  declared  by  Owens  v  Snyder,  52 
Okla.  772,  152  P.  833,  and  Gay  v.  Hicks,  33  Okla.  675, 
124  P.  1070,  and  as  required  by  the  Water  Code  of  the 
State ; 

2.  That  Grand-Hydro's  water  use  permit  is  not 
shown  to  have  been  kept  in  good  standing  because  it  is 
not  established  that  it   constructed   one-fifth  of  the 
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works  called  for  thereby  within  two  years  from  the  date 
of  said  permit's  issuance  ; 

3.  That  it  has  not  been  shown  that  Grand-Hydro 
had  any  right,  under  its  permit  from  the  State  Conser- 
vation Commission,  to  construct  any  dam  on  the  so- 
called  dam-site  tract  in  question; 

4.  Nor  does  it  appear  that  Grand-Hydro  secured  any 
amendment  to  its  permit  allowing  it  to  (1)  defer  the 
commencement  and  comj^letion  of  the  construction  of 
one-fifth  of  its  proposed  works  within  two  years  from 
the  date  of  issuance  of  said  permit  or  (2)  to  construct 
a  dam  or  dam  improvements  on  the  dam-site  tract  in 
question. 

Plaintiff  objects,  additionally  but  separately,  to  the 
question  because : 

It  has  not  been  shown  that  Grand-Hydro  could,  as 
of  the  date  of  the  "taking"  of  the  dam-site  lands  in 
question,  have  been  reasonably  exi)ected  to  acquire, 
within  a  reasonable  time,  the  lands  necessary  to  be 
combined  with  the  alleged  dam-site  lands  in  order  to 
complete  the  control,  for  loroject  purposes,  of  the  whole 
of  the  lands  necessary  to  enable  the  dam-site  tract  in 
question  to  be  utilized  for  dam-site  purposes  without 
exercising  the  power  of  eminent  domain. 

Plaintiff  objects,  additionally  but  separately,  to  the 
question  because: 

Grand  River,  being  an  innnediate  tributary  of  the 
Arkansas  River,  a  federally  adjudicated  navigable 
stream  of  the  United  States,  and  a  generally  recog- 
nized navigable   stream  below  the   mouth   of   Grand 
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River,  is  witliin  tlie  jurisdiction  of  Congress  under  the 
Constitution  of  the  United  States  to  regulate  and  con- 
trol in  behalf  of  the  interests  of  interstate  and  foreign 
commerce,  it  has  not  been  shown  that  Grand-Hydro, 
prior  to  the  date  of  taking  of  the  dam-site  lands  in 
question : 

1.  Filed  a  declaration  of  intention  to  build  any  dam 
at  said  dam-site,  or  at  any  location  on  Grand  River,  as 
required  by  the  Federal  Power  Act; 

2.  Filed,  or  secured  the  granting  of,  an  application 
for  a  preliminary  permit  to  construct  a  dam  at  the 
dam-site  in  question; 

3.  Secured  a  Federal  Power  license  to  construct  any 
dam  at  the  dam-site  in  question; 

4.  Filed  any  application  for  such  a  Federal  Power 
license ; 

5.  That  the  Federal  Power  Commission  had  ever 
found  that  the  building  of  such  a  dam  structure  as 
that  described  in  the  question  propounded  and  in  the 
testimony  given  concerning  the  adapability  of  said 
dam-site  would  not  affect  the  interests  of  interstate 

/or  foreign  commerce. 

*     *     * 

Mr.  Marshall:  We  again  object  to  the  question  and 
the  answer  sought  to  be  elicited  as  incompetent,  irrel- 
evant, and  immaterial,  and  particularly  because  the 
record  discloses  clearly  and  affirmatively  that  the 
Grand  Hydro  did  not  at  the  time  those  lands  were 
taken,  or  at  any  time  prior  thereto,  have  any  permit 
or  license  from  the  Conservation  Commission  of  the 


1(>1 

state  of  Oklahoma  to  construct  any  dam  or  other 
river  improvements  for  the  purpose  of  generating 
hydroelectric  energy  on  Grand  River  upon  the  dam 
site  lands  in  question  comprising,  according  to  Grand 
Hydro's  contention,  some  417  acres. 

The  Court:  Overruled. 

Mr.  Marshall:  Exception. 

The  Court:  Call  the  jury  in. 

(At  this  time  the  jury  is  duly  returned  into  open 
court,  whereupon  the  trial  of  said  cause  proceeds  as 
follows,  to  wit) : 

By  Mr.  Fowler: 

Q.  Mr.  Justin,  just  before  recess  I  had  asked  you 
if  you  had  formed  an  opinion  as  to  the  fair  cash  market 
value  of  those  lands  constituting  the  Pensacola  dam 
site,  and  the  rest  of  the  question,  as  you  will  recall  it, 
and  I  believe  you  said  you  had  formed  an  opinion  as 
to  the  fair  cash  market  value.  Now,  I  will  — 

A.   (Interrupting)  I  have. 

Q.  (Continuing)  I  will  ask  you  to  tell  the  jury  what 
that  opinion  is. 

Mr.  Marshall:  Your  Honor  please,  we  renew  our 
objection. 

The  Court:  Overruled. 

Mr.  Marshall:  Exception. 

A.  In  my  opinion  the  fair  market  value  of  the  dam 

is  over  $850,000. 

*     *     * 

Cross  Examination 
By  Mr.  Davidson  :  '.   . 
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Q.  Mr.  Justin,  you  have  never  lived  in  Olclalioma, 
have  you"? 

A.  No,  sir.  " 

Q.  And  you  never  did  go  over  the  Grand  River  dam 
project  before  it  started,  did  you? 

A.  Not  before  any  construction  was  started.  I 

Q.  You  are  not  familiar  with  the  sales  of  land  in  the 
Grand  River  dam  valley,  are  you? 

A.  No,  sir. 

Q.  And  never  have  been? 

A.  That's  right. 

Q.  And  you  don't  know  what  any  of  that  land  in  that 
valley  ever  sold  for,  do  you? 

A.  That's  right,  of  my  own  knowledge. 

Q.  Of  your  own  knowledge.  You  have  had  no  ex- 
perience in  buying  and  selling  land  in  Oklahoma  ? 

A.  No,  I  am  not  an  expert  on  land,  just  on  dam  sites. 

Q.  And  you  never  engaged  in  buying  and  selling 
land  in  the  Grand  River  valley,  did  you?  f 

A.  No,  sir. 

Q.  You  are  not  acquainted  with  the  status  of  the 
titles  of  the  land  involved  in  the  Grand  River  dam  pro- 
ject, were  you? 

A.  No  sir. 

Q.  You  don't  know  whether  there  was  any  state 
owned  land  in  that  area? 

A.  No,  sir. 

Q.  And  you  don't  know  whether  there  was  any  fed- 
eral owned  land  in  that  area,  do  you? 

A.  No,  sir. 
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Q.  And  you  don't  know  whether  there  was  any 
restricted  Indian  land  in  that  area"? 

A.  No,  sir. 

Q.  And  you  don't  know  whether  there  was  any  tribal 
cemeteries  in  that  area  or  not,  do  you"? 

A.  Well,  I  think  it  is  probable  that  there  are  ceme- 
teries, because  I  never  saw  a  project  yet  that  didn't 
have  some  cemeteries. 

Q.  That  is  just  a  guess  on  your  part  that  this  one 
did  have,  isn't  it? 

A.  It  is  a  little  more  than  a  guess.  Any  place  that 
has  been  settled  for  any  length  of  time  is  bound  to 
liave  cemeteries  in  a  scope  of  fifty  thousand  acres. 

Q.  You  don't  know  about  the  numl^er  of  miles  of 
railroad  that  will  have  to  be  re-located,  do  you  —  did 
you? 

A.  Except  from  the  maps. 

Q.  And  you  don't  know  anything  al)Out  the  character 
of  the  road  beds '? 

A.  Well,  in  general  I  do.  I  have  seen  plenty  of  those 
road  beds.  I  don't  know  what  sort  of  railroads  there 
are. 

Q.  And  you  don't  know  how  many  bridges  would 
have  to  be  relocated"? 

A.  No  sir,  not  of  my  own  knowledge. 

Q.  And  you  don't  know  how  many  state,  federal  and 
county  roads  have  to  be  relocated,  do  you '? 

A.  Well,  I  had  maps  that  showed  that  there  was  a 
considerable  number  of  them. 

Q.  You  don't  know  anything  about  the  number  of 
towns  that  had  to  be  relocated,  did  you  ? 
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A.  Yes  —  now,  right  there,  of  course  those  things 
are  shown  by  the  topographic  maps.  You  can  see  them 
right  on  there. 

Q.  And  you  don't  know  anything  about  the  oil  pipe 
lines  and  gas  pipe  lines  that  have  to  be  removed,  do 
you? 

A.  Only  in  the  same  way. 

Q.  Just  from  the  map? 

A.  Just  from  the  map  and  from  information  from 
the  engineers  that  were  working  on  the  project. 

Q.  Did  the  map  show  the  location  of  the  pipe  lines  ? 

A.  I  can't  be  sure  whether  it  did  or  not  now. 

Q.  You  don't  know  anything  about  the  number  of 
telephone  or  utility  lines  that  had  to  be  removed,  do 
you? 

A.  Only  from  the  work  of  the  other  engineers  that 
were  working  on  their  construction  and  moves. 

Q.  You  don't  know  anything  about  the  acreage  of 
Indian  tribal  lands  that  had  to  be  acquired,  did  you? 

A.  No,  I  didn't,  but  they  have  all  those  difficulties 
on  their  projects,  you  know. 

Q.  Well,  you  always  have  to  use  the  power  of  eminent 
domain  to  get  them,  don't  you? 

A.  No,  sir 

Q.  Do  you  know  of  any  project  that  has  been  ac- 
cepted that  didn't  resort  to  the  power  of  eminent  do- 
main ? 

Mr.  Fowler:  We  object  to  that,  your  Honor  please. 

The  Court:  Overruled. 

Mr.  Fowler:  Exception. 
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A.  I  have  known  of  such  projects. 

By  Mr.  Davidson  : 

Q.  It  is  rare  instance,  isn't  it? 

A.  It  is  not  overly  rare. 

Q.  In  nearly  all  of  those  cases  the  i)Ower  of  eminent 
domain  is  used  to  unite  the  land  under  one  ownership, 
isn't  it? 

Mr.  Hudson  :  Your  Honor  please,  may  we  have  an 
objection  to  all  of  this  line  of  testimony  and  the  same 
ruling  ? 

The  Court:  Yes,  sir. 

A.  The  power  of  eminent  domain  as  I  conceive  it, 
merely  means  that  the  owner  is  entitled  to  compensa- 
tion. They  can  get  this  land  by  other  means ;  they  can 
condemn  it,  and  then  the  value,  the  fair  value  of  that 
land,  is  assessed  by  the  court.  That  is  what  I  think  it 
means. 

Mr.  Davidson:  That's  right. 

A.  And,  of  course,  that  power  is  possessed  by  almost 
all  public  utilities. 

Q.  And  they  use  it  too,  don't  they"? 

A.  They  sometimes  use  it,  but  I  know  of  a  great 
many  companies  that  have  a  policy  to  never  use  it. 

Q.  Did  you  know  at  the  time  of  the  taking  of  these 
lands  involved  in  this  case,  the  Grand  River  Dam 
Authority  had  already  acquired  approximately  29,000 
acres  of  reservoir  land  in  this  reservoir,  and  that  under 
the  law  of  the  creation  of  the  Grand  River  Dam 
Authority  that  land  could  not  be  alienated'? 

A.  I  didn't  know  anything  about  that. 
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Mr.  Hudson:  If  the  Court  please,  we  object  to  the 
question  as  incompetent,  irrelevant,  and  immaterial. 

Mr.  Davidson  :  Under  provision  of  the  enabling  act, 
if  your  Honor  please,  prohibits  the  Authority  of  dis- 
Ijosing  of  any  land  — 

The  Court:  (Interrupting)  That  is  a  legal  question. 

Mr.  Marshall:  That  is  one  of  the  grounds  of  the 
objection  that  has  been  made. 

The  Court:  Well,  the  objection  will  be  sustained, 
except  that  part  of  it  —  (hesitating) 

Mr.  Davidson  :  We  offer  to  show  by  this  witness,  if 
he  were  permitted  to  answer,  that  he  would  say  that 
he  didn't  know. 

Mr.  Hudson  :  We  object  to  the  offer  as  incompetent, 
irrelevant  and  immaterial,  and  one  that  has  been  passed 
right  squarely  on  by  the  Supreme  Court. 

The  Court  :  A  part  of  that  question  is  all  right. 

Mr.  Davidson  :  May  I  put  the  question  this  way,  your 
Honor  — • 

Q.  Mr.  Justin,  did  you  know  that  at  the  time  the 
Grand  River  Dam  Authority  took  the  lands  involved 
in  this  case,  that  it  had  already  acquired  and  owned 
approximately  29,000  acres  of  reservoir  lands  in  the 
basin  of  the  reservoir  created  by  the  dam  ? 

Mr.  Hudson  :  Incompetent,  irrelevant,  and  immater- 
ial, and  it  is  overruled  by  the  opinion  in  this  case. 

The  Court:  Overruled. 

Mr.  Hudson:  Exception. 

By  Mr.  Davidson: 

Q.  You  know  thaf? 
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A.  No,  sir,  except  by  hearsay. 

Mr.  Hudson:  We  move  to  strike  the  answer  of  the 
witness  as  incompetent,  irrelevant,  and  immaterial,  and 
prejudicial. 

The  Court:  Overruled. 

Mr.  Hudson  :  Exception. 

By  Mr.  Davidson: 

Q.  You  are  not  a  lawyer,  are  you,  Mr.  Justin? 

A.  No,  sir,  I  know  nothing  about  the  law. 

Q.  Now,  I  believe  you  said,  that  you  gave  your 
opinion  as  to  the  fair  market  value  of  this  dam  site 
without  giving  any  consideration  to  the  fact  that  the 
Grand  Hydro  had  not  united  and  acquired  under  its 
ownership  all  of  the  lands  necessary  for  the  project,  is 
that  true? 

A.  No,  sir. 

Q.  You  did  take  that  into  consideration  ? 

A.  I  took  into  consideration  the  fact  that  they  owned 
the  dam  site,  but  might  not  have  owned  all  of  the 
reservoir  lands.  My  answer  was  regardless  of  whether 
they  did  or  did  not. 

Q.  Did  you  give  any  consideration  to  the  fact  as 
to  whether  or  not  they  had  acquired  all  of  the  over- 
flow land  ? 

A.  That's  right,  it  is  absolutely  independent. 

Q.  Did  you  give  any  consideration  to  the  question 
of  whether  or  not  there  was  any  reasonable  probability 
that  the  Grand  Hydro,  or  the  grantee  of  the  Grand 
Hydro,  could,  within  a  reasonable  time  acquire  and 
unite  under  one  ownershii?  all  of  the  lands  necessary 
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to  constitute  the  building  of  the  iiroject,  so  that  the 
dam  site  could  be  utilized  for  dam  site  purposes? 

Mr.  Hudson  :  If  the  Court  please,  the  defendant  ob- 
jects to  that  portion  of  the  question  which  relates  to 
the  proposition  of  whether  or  not  the  condemnee  could 
unite  it;  that  would  depend  upon  what  the  purchaser 
could  do  and  not  the  condemnee.  ■ 

The  Court:  (To  the  reporter)  Read  the  question, 
Mr.  Reporter.  J 

(At  this  time  the  question  is  duly  read  to  the  Court 
by  the  reporter.) 

The  Court:  Overruled. 

Mr.  Hudson:  Exception. 

The  Witness  :  The  grantee  means  also  anybody  that 
they  might  sell  it  to "? 

Mr.  Davidson  :  That's  right.  I 

A.  They  might  sell  it  to  anybody?  ' 

Q.  Anyone  other  than  the  Grand  River  Dam  Author- 
ity. 

A.  That's  right. 

Q.  You  did  take  that  into  consideration,  did  you  ? 

A.  The  Grand  River  Dam  Authority  is  a  public 
body ;  that  is  the  owner  of  the  project  now. 

Q.  Anyway,  you  took  that  into  consideration,  did 
you.? 

A.  Yes,  sir. 

Q.  Did  you  take  into  consideration  the  fact  that  the 
Grand  Hydro  had  never  filed  a  declaration  of  intention 
to  the  Federal  Power  Commission,  or  applied  to  the 
Federal  Power  Commission,  for  a  license  or  permit  to 
build  a  dam  on  Grand  River  ? 


169 

Mr.  Hudson:  Object  to  that  as  incompetent,  irrel- 
evant, and  immaterial,  and  that  has  been  answered  in 
the  opinion  of  the  Supreme  Court  in  this  case. 

The  Court:  Overruled. 

Mr.  Hudson:  Excei3tion. 

Bv  Mr.  Davidson  : 

Q.  Did  you  take  that  into  consideration '? 

A.  I  took  —  I  didn't  know  what  the  facts  were 
whether  or  not  there  had  been  a  permit  granted,  or 
whether  the  Federal  Power  Commission  —  what  had 
been  done,  but  my  opinion  was  entirely  regardless  of 
whether  it  had  been  done  or  not. 

Q.  It  was  regardless  of  whether  they  held  a  permit 
from  the  state  or  held  a  permit  or  license  from  thc^ 
Federal  Government  —  you  gave  that  no  consideration  ? 

A.  As  I  saw  it,  it  wouldn't  make  a  bit  of  difference. 

Q.  But  I  am  asking  you  whether  or  not  you  gave 
any  consideration  to  that? 

A.  I  gave  consideration  to  the  fact  that  I  included 
it  in  my  mind,  but  that  it  didn't  make  any  difference 
whether  they  had  the  different  things  from  the  govern- 
ment or  not. 

Q.  And  therefore  you  didn't  give  any  consideration 
to  that  fact  ? 

A.  I  didn't  know  the  facts,  so  I  couldn't. 

Q.  You  didn't  know  whether  they  had  a  license  of 
any  kind  ? 

A.  No. 

Q.  Now,  Mr.  Justin,  the  larger  percentage  of  those 
projects  you  have  been  connected  with,  either  in  the 
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capacity  of  appraising  the  dam  site,  or  as  consulting 
engineer  on  them,  were  located  in  the  east,  were  they 
not? 

A.  No,  sir,  where  is  it  you  draw  the  line? 

Q.  Well,  I  would  say  east  of  the  Ohio,  and  Mis- 
sissippi Rivers'?  ■ 

A.  Well,  without  giving  a  little  time  to  it,  and  mak- 
ing a  study,  my  impression  is  approximately  half  and 
half. 

Q.  Approximately  half  and  half  ? 

A.  Yes,  sir,  certainly  half  of  them  were  west  of  that 
line. 

Q.  Are  you  acquainted  with  the  doctrine  of  riparian 
rights  that  apply  to  the  eastern  states  ?  j 

A.  I  have  heard  the  matters  discussed.  ■ 

Q.  You  know  what  it  means "? 

A.  Well,  not  very  clearly.  1 

Q.  Are  you  familiar  with  the  doctrine,  the  arid 
states'  doctrine  of  water  rights  that  prevails  in  the 
western  states? 

A.  In  the  same  way. 

Q.  You  know  there  is  a  difference  between  the  two  ? 

A.  In  certain  states. 

Mr.  Fowler:  Your  Honor,  we  will  object  to  that  line 

of  cross-examination. 

The  CorRT:  Sustained. 

*     *     * 

William  F.  Uhl,  called  on  behalf  of  defendant, 
Grand  Hydro,  in  chief,  having  been  duly  sworn  on 
oath,  on  direct  examination,  testified  as  follows,  to  wit : 
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Q.  Now,  Mr.  Uhl,  would  you  indicate  the  price  or 
value  of  the  Pensacola  dam  site  about  which  this  law- 
suit is  concerned  f 

A.  Yes,  I  would. 

Q.  You  were  engaged  to  put  a  price  on  that  dam  site  ■? 

A.  Yes,  I  was. 

Q.  When  were  you  so  employed  1 

A.  I  think  it  was  something  in  1939  or  1940. 

Q.  By  whom  were  you  engaged  ^ 

A.  I  was  engaged  by  Mr.  Lyons  of  the  Grand  Hydro. 

Q.  Now,  as  a  result  of  that  engagement,  have  you 
studied  the  value  of  the  Pensacola  dam  site? 

A.  I  have. 

Q.  What  sources  of  information  have  you  used  — 
how  did  you  set  about  to  acquire  the  knowledge  you 
have  to  have  in  order  to  price  it? 

A.  I  was  furnished  with  various  reports  and  docu- 
ments, information  about  it  by  both  private  and  govern- 
mental agencies. 

Q.  Was  that  information  of  such  character  and 
quality  and  quantity  as  to  enable  you  to  form  an  opin- 
ion as  to  the  value  of  the  Pensacola  dam  site  ? 

A.  Yes,  it  was. 

Q.  Did  you  conclude  that  by  reason  of  its  physical 
formation  and  location,  that  it  had  a  value  as  a  dam 
site  or  did  not  have  a  value  as  a  dam  site  ? 

A.  I  concluded  from  my  investigation  that  it  did 
have  a  value  as  a  dam  site. 

A.  That  it  did  have  a  value  as  a  dam  site? 
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A.  Yes,  sir. 

Q.  Now,  can  you  tell  the  jury  in  as  few  words  as  you 
can,  just  what  led  you  to  that  decision  —  in  a  general 
way. 

A.  I  found  that  a  dam  could  be  built  there,  and  that 
the  physical  conditions  were  such  that  it  would  be  feas- 
ible to  build  a  darn;  that  a  certain  amount  of  water 
could  be  impounded  there  and  stored  there,  and  that  a 
development  could  be  made  to  create  electrical  energy 
which  would  be  suitable  for  the  market  in  this  territory. 

Q.  Did  you  find  that  that  energy  would  be  available 
or  marketable  in  competition  with  any  other  power 
that  might  be  available  there  *? 

A.  Yes,  I  determined  that  it  would  be. 

Q.  Mr.  Uhl,  I  will  ask  you  if,  as  a  result  of  your  in- 
vestigation and  your  experience,  you  have  formed  an 
opinion  as  to  the  fair  market  value  of  the  lands  con- 
stituting the  Pensacola  dam  site  as  of  the  years  1938, 
1939,  and  1940,  in  a  transaction  between  a  willing  buyer 
and  a  willing  seller,  taking  into  consideration  the  uses 
to  which  those  lands  were  reasonabl}^  adaptable  and 
coidd  in  reason  be  applied  at  that  time,  but  excluded 
from  consideration  the  benefits  of  the  proposed  or 
existing  improvements  of  the  Grand  River  dam  there  1 
Have  you  formed  such  an  opinion  f 

A.  Yes,  I  have  formed  an  opinion. 

Mr.  Marshall:  That  is  objected  to  for  the  reasons 
heretofore  stated,  namely,  that  the  type  and  the  adapt- 
able character  of  those  lands  has  not  been  stated. 

The  Court  :  Overruled. 
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By  Mr.  Fowler  : 

Q.  Now,  Mr.  Uhl,  in  forming  that  opinion  as  to  the 
value,  you  knew,  did  you  not,  that  Grand  Hydro,  the 
owner  of  these  dam  site  lands,  did  not  own  all  of  the 
reservoir  lands '? 

A.  I  knew  that,  yes. 

Q.  Did  you  arrive  at  your  opinion  as  to  the  value 
despite  the  fact  that  they  did  not  own  all  of  the  reser- 
voir land  ? 

A.  Yes,  sir. 

Q.  Was  your  opinion  as  to  the  value  influenced  by 
whether  or  not  the  Grand  Hydro  had  any  governmental 
permits  or  licenses  to  build  the  dam'? 

A.  No,  sir. 

Q.  Did  you  appraise  it  as  an  undeveloped  dam  site  1 

A.  I  did. 

Q.  Now,  I  will  ask  you  to  now  state  to  the  jury  your 
opinion  as  to  the  amount  of  the  fair  market  value  of 
the  dam  site  which  I  described  to  you  1 

Mr.  Davidson:  Now,  if  the  Court  please,  with  the 
consent  of  counsel,  may  it  be  shown  the  same  objec- 
tions as  to  all  questions  propounded  Mr.  Justin  may  be 
interposed  at  this  time,  and  the  same  objections  as  to 
this  witness? 

The  Court:  The  same  objection  interposed  to  the 
testimony  of  the  witness  Justin,  and  the  same  ruling  of 
the  Court. 

Mr.  Davidson:  Exception. 

The  Court:  All  right. 

The  Witness  :  What  was  the  question  ? 
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(At  this  time  the  question  is  duly  read  to  the  wit- 
ness by  the  reporter.) 

A.  My  opinion  of  the  fair  cash  market  value  of  the 
dam  site  is  $1,000,000. 

By  Mr.  Fowler  : 

Q.  Now,  in  asking  you  this  next  question,  Mr.  Uhl, 
I  am  going  to  ask  you  to  disregard  the  fact  that  in 
1935,  the  State  of  Oklahoma  passed  this  Grand  River 
Dam  Authority  Act,  which  purported  to  give  the 
Authority  the  exclusive  jurisdiction  over  this  part  of 
the  river,  and  disregarding  that  Act,  I  will  ask  you 
if  in  1938  and  1940,  there  was  a  reasonable  probabil- 
ity that  this  dam  site  land  would  be  combined  with 
other  lands  necessary  to  the  completion  of  a  water 
power  project  within  the  reasonably  near  future,  as 
of  that  date  ? 

Mr.  Davidson:  The  Authority  objects  to  the  question 
for  two  reasons:  First,  because  it  hasn't  been  shown 
that  this  witness  is  qualified  to  express  an  opinion  on 
the  question  submitted  him,  and  second,  because  the 
question  is  not  predicated  on  facts  appearing  in  the 
record  in  this  case. 

The  Court:  Overruled. 

Mr.  Davidson  :  Exception. 

A.  In  my  opinion  there  was  such  a  probability  that 
the  lands  would  be  combined  for  a  dam  site. 

Mr.  Fowler:  You  may  cross-examine  him. 
Cross  Examination 

By  Mr.  Davidson  : 
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Q.  Mr.  Ubl,  these  lands  could  not  be  used  as  a  dam 
site  unless  you  also  had  under  your  control  the  neces- 
sary lands  on  which  the  flood  waters,  on  which  the 
flood  waters  would  be  impounded  by  the  dam,  could  it  ? 

A.  No,  sir. 

Q.  And  without  those  necessary  reservoir  lands,  the 
dam  site  would  have  no  value  as  a  dam  site,  would  it  I 

A.  Oh,  yes,  sir. 

Q.  But  if  you  couldn't  use  it. 

A.  Couldn't  use  it? 

Q.  Yes. 

A.  The  dam  site  had  a  value. 

Q.  Regardless  of  whether  or  not  you  could  use  it  ? 

A.  Of  course  you  could  use  it. 

Q.  You  just  answer  my  question.  You  couldn't  use 
it  unless  you  had  the  reservoir  lands  under  your  con- 
trol in  which  the  water  is  impounded,  could  you? 

A.  That  is  true. 

Q.  If  you  didn't  have  the  reservoir  lands  you 
couldn't  use  the  dam  site  lands  for  a  dam  site,  could 
you? 

*     *     * 

A.  Not  until  you  acquired  the  lands,  but  I  don't 
know  of  any  reason  why  you  couldn't  acquire  them. 

Q.  And  unless  you  could,  the  dam  site  would  have 
no  market  value  as  a  dam  site,  would  it? 

A.  That's  true. 
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Q.  Mr.  Uhl,  do  you  know  anything  about  the  status 
of  the  ownership  of  the  kinds  of  the  reservoir  of  the 
Grrand  River  dam  project? 

A.  No,  sir. 

Q.  You  don't  know  whether  or  not  any  of  that  land 
was  owned  by  the  State,  or  the  federal  government,  or 
by  Indian  tribes  ? 

A.  Only  by  hearsay. 

Q.  Only  by  hearsay? 

A.  That's  right. 

Q.  You  don't  know  how  much  is  owned  by  the  State 
or  how  much  is  owned  by  the  federal  government  *? 

A.  No,  sir. 

Q.  Or  how  much  is  owned  by  Indian  tribes  ? 

A.  No,  sir. 

Q.  Do  you  know  anything  about  the  roads  and  high- 
ways that  would  have  to  be  relocated  if  the  dam  was 
built?  I 

A.  Only  in  a  general  way. 

Q.  You  never  did  go  over  this  project — just  looked 
at  the  dam  one  time,  didn't  you  ? 

A.  Well,  I  have  been  on  the  railroad  and  observed 
the  reservoir. 

Q.  From  the  railroad? 

A.  Yes,  sir. 

Q.  And  that  is  about  the  extent  of  your  acquaint- 
anceship with  Oklahoma,  isn't  it? 

A.  Pretty  near. 

Q.  You  have  lived  in  the  east  all  your  life,  have  you 
not? 

A.  Oh,  no. 
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Q.  Ever  live  in  the  west  ? 

A.  Yes,  indeed. 

Q.  But  }'ou  have  never  lived  in  Oklahoma,  have 
you  ? 

A.  No,  sir. 

Q.  Do  you  know  anything  about  the  extent  of  the 
relocation  of  the  railroads  made  necessary  by  this 
project? 

A.  No,  sir. 

Q.  Do  you  know  anything  about  the  extent  of  the 
relocation  of  townsites  made  necessary  by  this 
project? 

A.  No,  sir. 

Q.  Do  you  know  anything  about  the  extent  making 
necessary  the  relocation  of  utility  lines  and  telephone 
lines '? 

A.  No,  sir. 

Q.  Do  you  know  anything  about  the  number  and 
length  of  pipe  lines  that  had  to  be  removed  and  re- 
located ? 

A.  No. 

Q.  You  know  anything  about  the  pul)lie  utilities 
that  have  to  be  removed  and  relocated? 

A.  No,  sir. 

Q.  Now,  Mr.  Uhl,  of  course  you  had  in  mind  some 
specific  kind  of  project  being  built  that  would  justify 
a  market  value  of  this  dam  site  at  a  million  dollars, 
didn't  you  ? 

A.  Within  limits,  yes,  sir. 

Q.  What  kind  of  a  project  did  you  visualize? 
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A.  I  visualized  they  would  create  a  head  of  125  feet 
power  installation,  but  probably  might  begin  with 
50,000  kilowatts,  and  would  ultimately  have  90,000  or 
100,000  or  more  kilowatts. 

*  4f-  * 

William  P.  Creager,  called  on  behalf  of  the  de- 
fendant. Grand  Hydro,  after  having  been  duly  sworn 
on  oath,  on  direct  examination,  testified  as  follows,  to 

wit: 

»     *     * 

Q.  Do  you  remember  about  when  it  was  you  were 
employed  in  this  matter*? 

A.  I  think  it  was  in  1939. 

Q.  When  you  were  thus  employed,  did  you  under- 
take to  investigate  this  dam  site  and  determine  its 
value  1 

A.  Yes,  sir. 

Q.  Just  tell  the  jury  what  you  did  in  order  to  ar- 
rive at  your  appraisment. 

A.  I  personall.y  had  a  conference  in  Washington, 
and  I  received  as  much  data  as  I  could,  and  I  went 
over  to  the  Federal  Power  Commission  and  got  a  lot 
of  data  that  was  not  among  the  reports  that  had  been 
furnished  to  me,  and  I  was  out  here  and  visited  the 
site,  went  over  the  site,  studied  the  conditions.  The 
work  was  in  progress  at  that  time,  and  I  took  a  trip 
up  the  lake  and  went  down  the  river  for  about  a  mile, 
and  I  looked  around  and  I  went  back  to  Buffalo,  and 
— well,  previous  to  that  time  I  had  done  some  work  in 
Buffalo,  and  the  next  trip  was  at  the  previous  trial, 
and  then  there  was  a  rest  for  a  few  years,  and  I  spent 
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about  a  week  or  ten  (la}-^  extending  my  studies  for 
preparation  for  this  new  trial. 

Q.  Did  you  liave  furnished  to  you  certain  docu- 
ments, such  as  the  report  of  the  Fargo  Engineering 
Company  and  the  report  of  Mead  &  Seastone? 

A.  Yes,  sir,  and  other  government  reports. 

Q.  Did  you  get  ahold  of  all  government  reports  you 
could  find  pertaining  to  the  subject '? 

A.  Got  ahold  of  all  I  could  find.  If  there  was  any 
published  pertaining  to  the  subject,  I  didn't  know 
about  them. 

Q.  Did  you  consider  the  information  set  forth  by 
the  goveriunent  publications,  and  other  publications 
correct  ? 

A.  Yes,  sir,  I  took  the  statistics  for  that. 

Q.  Was  it  sufficient  to  enable  you  to  form  an  ap- 
praisal of  the  market  value  of  this  property? 

A.  That,  together  with  more  investigation  and 
studies,  and  other  knowledge  of  the  subject,  and  I  ol)- 
tained  a  lot  of  government  specifications,  government 
reports. 

Q.  Now,  did  you  come  to  any  conclusion  with  re- 
spect to  whether  or  not  this  particular  piece  of  land 
here,  which  is  said  to  consist  of  417  acres,  362  acres 
that  Senator  Davidson  has  suggested  as  the  tract,  that 
comprised  the  dam  site,  did  you  come  to  any  conclu- 
sion with  respect  to  whether  it  had  a  special  adapta- 
bility or  value  as  a  dam  site"? 

A.  Yes,  sir. 

Q.  What  was  that  conclusion'? 
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A.  That  it  did  have  a  special  adaptability  value  as 
a  dam  site. 

Q.  Now,  did  you  arrive  at  an  appraisal  of  the  value 
of  that  piece  of  land  considering  that  adaptability  as 
a  dam  site  ? 

A.  Yes,  sir. 

Q.  Will  you  tell  the  jury,  in  your  own  words,  gen- 
erally the  facts  that  led  you  to  conclude  that  it  had  a 
special  value  for  dam  site  purposes,  such  as  physical 
characteristics  of  the  property,  and  the  market  condi- 
tions which  your  studies  have  impressed  you  with,  and 
any  other  factors  you  might  care  to  state  to  the  jury. 

A.  I  found  that  this  dam  site  was  particularly 
adapted  for  the  installation  of  an  economical  dam  and 
power  house  for  the  generation  of  power,  and  found 
that  the  foundations  were  suitable  for  a  good  founda- 
tion ;  that  most  any  kind  of  a  dam  could  be  built  there, 
a  buttress  reinforced  core  dam,  or  any  other  type  of 
dam,  solid  concrete  dam,  earth  dam,  or  a  rock  filled 
dam,  and  then  that  the  site  was  adaptable  to  the  in- 
stallation of  a  hydroelectric  power  of  from  60,000  up  to 
150,000  kilowatts;  and  then  there  was  ample  drainage 
to  regulate  the  flow  of  the  stream  in  order  to  use  that 
water  as  anyone  would  desire  to  use  it ;  that  there  was 
also  sufficient  head  at  the  site  for  the  generation  of 
power,  and  then  that  the  power  which  could  be  pro- 
duced from  that  development  at  that  site,  could  be 
used  in  the  supplying  of  the  market  in  place  of  build- 
ing steam  plants. 

In  other  words,  if  the  purchaser  of  this  dam  site 
had  an  increasing  demand  for  power,  he  would  have 
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a  chance  of  either  building  a  steam  phvnt  of  anywheres 
from  60  to  150,000  kilowatts,  or  the  installation  of  an 
hydroelectric  plant  at  this  site  for  from  60  to  150,000 
kilowatts,  and  then  if  he  decided  to  build  his  60  to 
150,000  kilowatts  installation  at  this  site  of  an  hydro- 
electric power  plant,  he  could  do  it  very  much  more 
cheaply  and  more  satisfactorily  than  he  could  a  steam 
plant,  and  that  he  could  afford  to  pay  a  considerable 
sum  for  this  site  and  develop  it  in  supplying  the  mar- 
ket in  preference  to  any  other  method  for  supplying 
that  market;  and  found  that  the  site  was  strategic  lo- 
cated with  respect  to  the  market,  and  found  there  was 
ample  growth  to  justfy  the  purchase  of  the  property 
for  the  creation  of  power  for  the  market,  and  found 
that  this  site,  that  it  was  adaptable  for  storage,  in  that 
it  would  improve  the  power  site  below  on  the  river  and 
found  that  conditions  were  such  that  one  could  easily 
expect  there  would  be  a  purchaser  for  the  property. 

Q.  Now,  Mr.  Creager,  is  there  any  difference  in 
placing  the  value  upon  a  dam  site  in  Oklahoma  from 
any  other  part  of  the  United  States  in  the  general  con- 
ditions that  you  apply  to  the  subject? 

A.  No,  sir,  the  method  is  the  same. 

Q.  Now,  based  upon  your  experience  that  you  have 
outlined  in  the  appraisals  of  property,  and  based  upon 
your  familiarity  with  this  particular  Pensacola  dam, 
I  will  ask  you  if  you  formed  an  opinion  as  to  the  fair 
market  value  of  those  lands  constituting  the  Pensa- 
cola dam  site,  as  of  the  years  1938,  1939,  and  1940,  in 
a  transaction  between  a  willing  buyer  and  a  willing 
seller,  taking  into  consideration  the  uses  to  which  the 
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dam  site  lands  were  adaptable,  and  could  in  reason  be 
applied  at  that  time,  excluding  from  .your  considera- 
tion the  benefits  of  the  proposed,  or  existing  improve- 
ments, of  the  Grand  River  Dam  Authority'?  Have  you 
formed  such  an  opinion? 

A.  Yes,  sir. 

Q.  Now,  I  will  ask  you  before  I  ask  you  what  that 
opinion  was,  and  what  that  fair  market  value  was,  do 
you  know  that  the  Grand  Hydro,  the  present  owner  of 
the  dam  site,  or  the  owner  at  the  time  of  the  con- 
demnation, owned  only  a  small  part  of  the  reservoir 
lands  ? 

A.  Yes,  sir,  I  knew  that. 

Q.  Did  you  arrive  at  your  opinion  as  to  the  fair 
market  value  considering  that  fact  ? 

A.  Yes,  sir. 

Q.  And  you  appraised  it  as  an  undeveloped  dam 
site? 

A.  Yes,  sir. 

Q.  And  did  you  appraise  it  without  regard  to  the 
fact,  without  regard  to  whether  or  not  the  Grand 
Hydro  had  any  privileges  or  permits  or  licenses,  from 
some  government  authority  ? 

A.  I  did  not  take  that  into  consideration. 

Q.  Now,  I  will  ask  you  then  to  now  state  to  the 
jury  the  fair  market  value  as  above  outlined. 

Mr.  Davidson  :  Your  Honor  please,  we  would  like  to 
now  to  interpose  the  same  objection  we  interposed  to 
the  corresponding  question  asked  the  witness  Justin, 
and  also  no  adequate  foundation  has  been  laid  of  the 
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description  of  the  character  and  use,  which  forms  the 
basis  of  the  witness'  opinion  as  to  vakies. 

The  Court  :  The  record  may  so  show,  show  the  same 
objection  and  same  ruling,  and  the  exception  as  has 
l)een  interposed  to  the  testimony  of  Mr.  Justin  where 
the  same  question  was  raised. 

A.  In  excess  of  $900,000. 

By  Mr.  Fowler  : 

Q.  Now,  this  further  question:  I  will  ask  you,  I 
want  3^ou  to  take  into  consideration  the  fact  that  in 
1935,  the  Oklahoma  Legislature  enacted  this  Grand 
River  Dam  Authority  Act,  so  disregarding  that  Act,  I 
will  ask  you  as  of  1938  and  1940,  was  there  a  reason- 
able probability  that  these  dam  site  lands  would  be 
combined  with  other  lands  necessary  to  the  comple- 
tion of  a  water  power  project  in  the  reasonably  near 
future  1 

Mr.  Davidson:  We  object  to  that  on  the  same 
grounds  that  we  interposed  before  to  a  similiar  ques- 
tion asked  the  witness  Justin. 

The  Court:  Overruled.  It  goes  to  the  weight  of  his 
testimony. 

Mr.  Davidson:  Exception. 

By  Mr.  Fowler  : 

Q.  What  is  your  answer? 

A.  Yes,  sir. 

Mr.  FoW'LER:  That's  all. 

Cross-examination. 

Bv  Mr.  Davidson: 
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Q.  Now,  Mr.  Creagei",  I  will  ask  yoii  if  you  knew  at 
the  time  this  dam  site  was  taken  by  the  Grand  River 
Dam  Authority,  that  the  Authority  had  already  ac- 
quired 29,000  acres  of  land  in  the  reservoir? 

Mr.  Hudson:  Object  to  that  as  incompetent,  ir- 
relevant, and  immaterial. 

The  Court  (To  the  reporter) :  What  was  the  ques- 
tion ■? 

(At  this  time  the  question  is  duly  read  to  the  (^ourt 
by  the  reporter.) 

The  Court:  Overruled. 

Mr.  Hudson  :  Exception. 

The  Witness:  I  didn't  know  that. 

By  Mr.  Davidson: 

Q.  Did  you  know  that  under  the  Act  of  the  Legis- 
lature of  Oklahoma  creating  the  Grand  River  Dam 
Authority,  it  couldn't  dispose  of  any  of  those  lands 
that  were  necessary  for  the  operation  of  the  project? 

Mr.  Hudson:  Object  to  that  as  incompetent,  ir- 
relevant, and  immaterial,  and  that  question  was  over- 
ruled by  the  opinion  of  the  Supreme  Court  in  this 
case. 

The  Court:  Sustained. 

Mr.  Davidson:  Note  an  exception,  and  we  make  the 
offer  that  if  the  witness  were  permitted  to  testify,  he 
would  testify  that  he  didn't  know. 

Mr.  Hudson  :  Same  objection. 

The  Court  :  Overruled. 

Mr.  Hudson:  Exception. 

By  Mr.  Davidson  : 
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Q.  Mr.  Creager,  did  you  know  whether  or  not  any 
of  those  reservoir  lands  were  owned  by  the  State  of 
Oklahoma  ? 

A.  Why,  I  had  all  that  information  from  Mr. 
Hunt's  report.  I  had  complete  information,  but  I  can't 
give  you  the  exact  details  of  it  now.  As  I  told  you  be- 
fore, I  took  his  estimates  of  the  area  from  what  I 
heard  from  him,  and  from  what  I  could  acquire. 

Q.  You  knew,  did  you  not,  that  that  report  was 
dated  back  in  1929  ? 

A.  When  I  said  reports,  I  didn't  necessarily  mean  a 
written  report.  I  meant  all  the  data  I  had  obtained 
from  him,  either  written  or  by  word  of  mouth. 

Q.  Did  you  know  whether  or  not  there  was  any 
government  owned  land  in  that  reservoir  that  had  to 
be  acquired? 

A.  I  don't  recall  that.  I  would  have  to  look  in  my 
book  here  to  find  it.  If  you  will  pardon  me  a  moment, 
if  you  think  that  would  help  any  here. 

Q.  Oh,  I  just  wanted  to  know  whether  3^ou  knew  it 
or  not.  You  had  that  information  around  January, 
1940,  did  you  ? 

A.  I  think  it  was  the  latter  part  of  1939  that  I 
made  those  estimates. 

Q.  Did  you  have  any  information  as  to  the  status 
of  the  title  of  the  various  tracts  of  land  in  the  res- 
ervoir area"? 

A.  No,  sir,  no  direct  information. 

Q.  Did  you  have  any  information  as  to  the  number 
of  railroads  that  had  to  be  relocated'? 
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A.  Only  from  Mr.  Hunt's  infoi'mation  which  he 
gave  me. 

Q.  You  never  inspected  the  railroads  that  had  to  be 
relocated  ? 

A.  No,  sir. 

Q.  Did  you  have  any  information  as  to  the  number 
of  oil  pipe  lines  and  telephone  lines  that  had  to  be 
relocated  ? 

A.  No  exact  information. 

Q.  And  as  to  the  number  of  pipe  lines  that  had  to 
be  relocated? 

A.  No. 

Q.  Did  you  get  any  information  as  to  the  townsites 
had  to  be  relocated  ? 

A.  I  had  been  told  about  them. 

Q.  Did  you  make  any  stud,y  of  the  cost  as  to  what 
the  relocation  of  them  would  be  ? 

A.  As  I  told  you  before,  I  took  Mr.  Hunt's  estima- 
tion of  that. 

Q.  You  made  no  inquiry  of  the  value  from  anybody 
except  Mr.  Hunt  about  what  was  necessary  to  be  done 
in  order  to  utilize  these  lands  for  reservoir  purposes? 

A.  No,  sir. 

Q.  Did  you  make  any  investigation  of  the  value  as 
to  the  difficulties  to  accomplish  the  ownership,  or  ac- 
quisition of  the  lands  that  were  necessary  for  this 
project? 

A.  I  have  been  through  quite  a  number  of  similar 
cases,  and  I  haven't  seen  anything  to  show  that  this 
was  different  than  the  ones  I  have  been  through. 
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Q.  Mr.  Creager,  I  will  ask  3'ou  if  it  isn't  a  fact  that 
any  project — all  of  these  projects,  the  compan}'  or  the 
individual  concerned  that  constructs  the  project,  are 
required  in  order  to  unite  the  lands  in  one  ownership, 
to  use  the  power  of  eminent  domain? 

Mr.  Hudson:  Object  to  that,  if  the  Court  please,  as 
incompetent,  irrelevant  and  immaterial. 

The  Court  (to  the  reporter) :  Read  the  question. 

(At  this  time  the  question  is  duly  read  to  the  Court 
by  the  reporter.) 

The  Court:  Overruled. 

Mr.  Hudson:  Exception. 

The  Witness:  Answer? 

Mr.  Davidson:  Go  ahead. 

A.  It  has  been  done  quite  a  numl)er  of  times  with- 
out the  power  of  eminent  domain. 

Q.  Is  that  true  in  projects  where  the  land  is  in  pri- 
vate ownership,  and  you  have  to  assemble  it  all  under 
one  control? 

A.  Yes,  sir. 

Mr.  Hudson:  Object  to  that  as  incompetent,  ir- 
relevant, and  immaterial — the  same  objection,  and  for 
the  further  grounds,  your  Honor,  that  the  condemnee 
in  this  case  has  not  sought  to  prove  enhanced  value  of 
the  dam  site,  because  it  possessed  the  power  of  emi- 
nent domain. 

The  Court:  Sustained. 

By  Mr.  Davidson: 

Q.  I  will  ask  you,  Mr.  Creager,  if  you  know  of  any 
project  v^here  it  is  necessary  to  unite  under  one  own- 
ership some  2500  separate  tracts  that  were  owned  by 
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state,  federal  government,  restricted  Indians,  and  In- 
dian tribes,  that  were  united  without  the  exercise  of 
the  power  of  eminent  domain'^ 

Mr.  Hudson:  Object  to  that  as  incompetent,  ir- 
relevant, and  immaterial  and  for  the  further  ground 
the  rule  of  eminent  domain  cannot  be  exercised  against 
the  government.  I  don't  know  of  any  way  that  you 
can  condemn  lands  of  the  United  States  government. 

The  Court  :  Overruled. 

Mr.  Hudson:  Exception. 

Mr.  Davidson:  Go  ahead. 

A.  I  don't  know  of  any  case  of  where  the  lands  that 
you  mention,  the  type  you  mention,  were  acquired  by 
eminent  domain. 

Q.  Do  you  know  of  any  single  instance  of  where 
there  was  something  like  2500  separate  tracts  to  be 
acquired*? 

A.  I  don't  know  about  the  2500 — 

The  Court  (Interrupting) :  I  believe  that  is  argu- 
mentative. 

The  Witness  (Continuing) :  but  I  do  know  of  a 
number  of  cases  where  there  was  a  large  number  that 
was  obtained  without  the  aid  of  eminent  domain. 

By  Mr.  Davidson  : 

Q,  I  believe  you  testified  on  direct  examination,  that 
I  asked  you  this — just  to  be  sure  in  my  own  mind,  if 
you  didn't  take  into  consideration  in  making  your  es- 
timate, whether  or  not  the  Grand  Hydro  had  a  permit 
from  the  State  of  Oklahoma  or  the  federal  govern- 
ment to  build  this  project.  Were  you  asked  that  on 
direct  examination '? 
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A.  I  think  so. 

Q.  And  you  said  you  didn't  take  that  into  considera- 
tion? 

A.  Yes,  sir. 

*     *     * 

Recross-examination. 

By  Mr.  Davidson: 

Q.  Mr.  Creager,  in  making  your  estimate  of  value, 
did  you  assume  that  the  Grand  Hydro  had  the  right 
to  and  could  use  this  dam  site  for  dam  site  purposes, 
didn't  you  ? 

A.  Yes,  sir. 

Q.  As  a  matter  of  fact — 

Mr.  Hudson  (Interrupting) :  We  move  to  strike  it 
as  incompetent,  irrelevant,  and  immaterial.  The  test  is 
whether  or  not  the  purchaser  could  use  it. 

Mr.  Dawdson:  I  w^ill  modify  the  question  to  include 
the  Grand  Hydro,  or  any  ordinary  grantee  of  the 
Grand  Hydro. 

Mr.  Hudson  :  Incompetent,  irrelevant,  and  imma- 
terial, so  far  as  it  includes  the  condemnee,  because 
that  couldn't  affect  the  market  value.  The  condemnee 
can  sell  his  rights. 

The  Court:  Overruled. 

Mr.  Hudson:  Exception. 

By  Mr.  Davidson: 

Q.  Mr.  Creager,  this — this  dam  site — what  was  your 
answer  to  the  revised  question  1 

A.  Yes,  sir. 
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Q.  Now,  this  dam  site  would  have  no  value  as  a  dam 
site,  no  market  value  as  a  dam  site,  unless  it  could  be 
used  for  that  purpose,  would  it  ? 

A.  No. 

Q.  And  you  couldn't  use  this  dam  site  for  a  dam 
site,  unless  you  had  the  lands  on  which  to  impound 
the  waters  above  the  dam,  could  you"? 

A.  You  couldn't  use  it  until  some^it  couldn't  b(' 
used  until  some  one  had  obtained  those  lands  for  the 
reservoir. 

Q.  And  you  couldn't  use  it  as  a  dam  site  without 
using  a  reservoir  in  connection  with  it,  could  you? 

A.  No,  sir. 

*  *     * 

Robert  E.  Horton,  called  on  behalf  of  defendant, 
Grand  Hydro,  in  chief,  after  having  been  duly  sworn 
on  oath,  on  direct  examination  testified  as  follows, 

to  wit: 

*  *     * 

Q.  Now,  Mr.  Horton,  let  me  ask  3^ou  this:  Does  it 
make  any  difference  in  which  part  of  the  United 
States  the  undeveloped  dam  site  is  located  with  respect 
to  what  it  is  you  have  to  apply  to  appraise  it  ? 

A.  No,  I  would  say  not.  The  elements  of  value  are 
the  same,  but  they  differ  in  degree  and  character. 
There  might  be  a  great  difference  between  two  power 
projects  and  dam  sites  in  the  State  of  Pennsylvania, 
or  in  other  places,  in  California,  or  other  places.  l)ut 
the  general  principles  are  the  same  anywhere. 

Q.  Mr.  Horton,  were  you  employed  by  Grand  Hydro 
to  appraise  the  Pensacola  dam  site  ? 
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A.  I  was,  yes. 

Q.  About  when  were  you  employed'? 

A.  Early  in  October  1940. 

Q.  Who  employed  you  ? 

A.  Mr.  B.  F.  Lyons,  of  the  Grand  Hydro  Company. 

Q.  What  did  you  do  in  response  to  that  employ- 
ment f 

A.  I  made  studies,  and  later  came  out  here  and  in- 
vestigated the  Pensacola  project,  which,  of  course,  at 
that  time  was  fully  developed,  and  I  gathered  in- 
formation from  various  sources,  including  government 
reports  with  which  I  was  familiar,  and  with  which  I 
had  worked  in  relation  to  the  power  facilities  of  the 
Grand  and  Neosho  Rivers,  including  the  reports  of  the 
War  Department,  of  which  there  was  two,  and  I  have 
access  to  the  report  of  the  National  Resources  Board 
— various  reports  and  studies  which  had  been  made 
by  the  owners  of  the  Grand  Hydro  and  which  were 
available  to  me.  The  stream  flow  records,  much  of 
which  I  had  alread}^  studied,  and  analyzed  in  con- 
nection with  my  other  work  independent  of  this,  and 
the  general  power  situation  and  market  for  hydro- 
electric energy,  the  development  of  energy  which  is 
generally  required,  and  which  could  be  produced  by 
development  of  the  Pensacola  project. 

Q.  You  obtained  all  of  the  information  you  could 
get  your  hands  on,  did  you "? 

A.  Yes,  I  think  I  did. 

Q.  Did  you  consider  that  sufficient  to  enable  you  to 
make  an  independent  appraisal  of  the  value  of  this 
land  as  a  dam  site? 
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Q.  Now,  this  dam  site  would  have  no  value  as  a  dam 
site,  no  market  value  as  a  dam  site,  unless  it  could  be 
used  for  that  purpose,  would  it? 

A.  No. 

Q.  And  you  couldn't  use  this  dam  site  for  a  dam 
site,  unless  you  had  the  lands  on  which  to  impound 
the  waters  above  the  dam,  could  }'oii'? 

A.  You  couldn't  use  it  until  some^it  couldn't  be 
used  until  some  one  had  olitained  those  lands  for  the 
reservoir. 

Q.  And  you  couldn't  use  it  as  a  dam  site  without 
using  a  reservoir  in  connection  with  it,  could  you"? 

A.  No,  sir. 

*  *  -X- 

Robert  E.  Horton,  called  on  behalf  of  defendant, 
Grand  Hydro,  in  chief,  after  having  been  duly  sworn 
on  oath,  on  direct  examination  testified  as  follows, 

to  wit: 

*     *     * 

Q.  Now,  Mr.  Horton,  let  me  ask  you  this:  Does  it 
make  any  difference  in  which  part  of  the  United 
States  the  undeveloped  dam  site  is  located  with  respect 
to  what  it  is  you  have  to  apply  to  appraise  it? 

A.  No,  I  would  say  not.  The  elements  of  value  are 
the  same,  but  they  differ  in  degree  and  character. 
There  might  be  a  great  difference  between  two  power 
projects  and  dam  sites  in  the  State  of  Pennsylvania, 
or  in  other  places,  in  California,  or  other  places,  but 
the  general  principles  are  the  same  anywhere. 

Q.  Mr.  Horton,  were  you  employed  by  Grand  Hydro 
to  appraise  the  Pensacola  dam  site  ? 
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A.  I  was,  yes. 

Q.  About  when  were  you  employed"? 

A.  Early  in  October  1940. 

Q.  Who  employed  you? 

A.  Mr.  B.  P.  Lyons,  of  the  Grand  Hydro  Company. 

Q.  What  did  you  do  in  response  to  that  employ- 
ment ? 

A.  I  made  studies,  and  later  came  out  here  and  in- 
vestigated the  Pensacola  project,  which,  of  course,  at 
that  time  was  fully  developed,  and  I  gathered  in- 
formation from  various  sources,  including  government 
reports  with  which  I  w'as  familiar,  and  with  which  I 
had  worked  in  relation  to  the  power  facilities  of  the 
Grand  and  Neosho  Rivers,  including  the  reports  of  the 
War  Department,  of  which  there  was  two,  and  I  have 
access  to  the  report  of  the  National  Resources  Board 
— various  reports  and  studies  which  had  been  made 
by  the  owners  of  the  Grand  Hydro  and  which  were 
available  to  me.  The  stream  flow  records,  much  of 
which  I  had  already  studied,  and  analyzed  in  con- 
nection with  my  other  work  independent  of  this,  and 
the  general  power  situation  and  market  for  hydro- 
electi'ic  energy,  the  development  of  energ,y  which  is 
generally  required,  and  which  could  be  produced  by 
development  of  the  Pensacola  project. 

Q.  You  obtained  all  of  the  information  you  could 
get  your  hands  on,  did  you "? 

A.  Yes,  I  think  I  did. 

Q.  Did  you  consider  that  sufficient  to  enable  you  to 
make  an  independent  appraisal  of  the  value  of  this 
land  as  a  dam  site? 
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A.  Yes,  sir. 

Q.  Tell  the  jury  what  you  found  with  respect  to  any 
advantages  of  this  land  as  being  adapted  as  a  dam 
site? 

A.  I  found  that  there  was  a  strong  channel  in  the 
river  at  this  location  with  rock  foundations  and  rock 
for  abutments,  which  for  a  dam  is  always  desirable, 
and  there  was  material  available  also  which  could  be 
utilized  for  an  earth  or  a  part  earth  dam,  if  so  de- 
sired. So  far  as  the  dam  site  was  concerned,  there  was 
available  alternatives  as  to  the  manner  or  types  of 
construction,  which  is  always  desirable,  because  the 
type  of  development  always  depends  to  a  considerable 
extent  on  who  uses  it. 

I  found  the  dam  site  favorable,  and  the  borings 
showed  sound  rock  underneath  that  this  location ;  also 
it  was  the  uppermost  dam  site  of  the  Grand  and  Neo- 
sho Rivers  where  sound  rock  existed,  and  has  a  large 
drainage  area  and  provided  a  regular  flow  of  the 
stream,  so  that  it  would  serve,  not  only  as  a  basis  for 
power  development  at  the  Pensacola  site  itself,  but  it 
in  the  future  it  would  provide  a  regular  line  for  other 
power  developments  further  downstream;  and  then, 
also  that  the  site  projected  the  building  of  a  dam  of 
sufficient  height  to  provide  a  large  volume  of  storage, 
and  the  value  of  the  dam  site  largely  depends  on,  you 
might  say,  four  things:  The  amount  of  heads,  or 
flow,  which  can  be  used;  the  amount  of  flow  of  the 
stream,  the  degree  to  which  that  flow  can  be  regulated 
so  it  can  be  used  to  produce  the  energy  when  and 
where  required,  together  with  the  cost  of  development, 
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and  in  addition  to  tliat,  the  location  with  reference  to 
the  market,  and  then  this  dam  site  is  located  in  a  re- 
gion which  I  considered  to  be  very  favorable  as  re- 
gards the  market  for  the  type  of  energy  which  could 
be  produced.  Now,  there  are  some  things  less  favor- 
able ;  the  reservoir  itself  is  somewhat  irregular  in  out- 
line, and  covers  things  out  of  line  in  various  tracts, 
which  necessitates  a  large  area  of  land  being  used, 
which  would  not  be  required  in  a  more  compact  res- 
ervoir, but  that  is  characteristic  in  the  Grand  River 
valley  but  outside  of  mountain  regions  and  regions 
where  there  are  no  closer  hikes  and  you  can  get  a 
more  compact  reservoir,  but,  as  I  said,  that  is  charac- 
teristic of  practicality  all  dam  sites  in  the  Mississippi 
valley  and  it  is  no  more  or  less  objectionable  than  the 
average,  and  it  is  highly  desirable  taking  into  con- 
sideration all  of  the  representations  which  I  have 
described. 

Q.  Was  this  dam  site  close  enough  to  the  center  of 
consumption  of  electricity  to  make  it  desirable? 

A.  In  my  opinion  it  is,  especially  in  a  system  for 
the  use  of  energy.  These  different  utility  companies 
power,  they  interchange,  so  that  when  one  has  a  sur- 
plus of  energy,  it  can  be  used  by  another,  so  you  can 
put  your  finger  on  a  particular  customer.  It  goes  to 
anybody  that  needs  it,  and  it  may  be  acquired  within 
a  radius  of  300  miles  or  more. 

Q.  Now,  Mr.  Horton,  based  upon  your  investiga- 
tion of  this  particular  site,  and  all  facts  which  af- 
fect it,  and  based  upon  your  general  experience  in 
your  profession,  I  will  ask  you  if  you  have  formed  an 
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opinion  as  to  the  fair  market  value  of  those  lands  con- 
stituting the  Pensacola  dam  site  as  to  the  years  1938, 
and  1940,  in  a  transaction  between  a  willing  buyer 
and  a  willing  seller,  taking  into  consideration  all  the 
uses  to  which  they  were  reasonably  adaptable  and 
could  in  reason  be  applied  at  that  dam,  excluded  from 
your  consideration  the  l)enefits  of  the  proposed  or 
existing  improvements  by  the  Grand  River  Dam  Au- 
thority. Have  you  formed  such  an  opinion'? 

A.  I  have. 

Q.  Before  I  ask  you  how  much  that  opinion  goes  to, 
did  you  know  that  the  Grand  Hydro,  the  owner  of  that 
dam  site  at  that  time,  did  not  own  all  of  the  reservoir 
land? 

A.  I  knew  that  it  did  not. 

Q.  Did  you  arrive  at  the  figure  as  to  the  value 
which  you  will  testify  to  in  a  few  minutes,  despite  that 
fact  that  the  Grand  Hydro  did  not  own  all  of  the 
reservoir  land? 

A.  Yes,  sir,  I  figured — you  might  say  my  judgment 
was  based  on  that  state  of  facts,  that  it  didn't  own  all 
of  the  lands  and  its  value  under  those  conditions,  de- 
spite the  fact  that  it  didn't  own  it. 

Q.  You  valued  it  as  an  undeveloped  dam  site  ? 

A.  I  did. 

Q.  Did  you  arrive  at  this  value  without  reference 
to  whether  or  not  the  Grand  Hydro  in  itself  held  any 
license  or  permit  from  any  governmental  body? 

A.  I  would  have  to  answer  that  this  way:  I  took 
that  into  consideration,  and  I  did  not  assume  that  the 
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owner  of  this  land  did  have  anj-  federal  license  at  that 
time.  It  is  a  question — it  is  the  man  who  bids  on  it, 
rather  than  the  man  wlio  owns  it  that  needs  this  li- 
cense. 

Mr.  Marshall  :  He  sa3's  the  man  who  buys  it  rather 
than  the  man  who  owns  it  as  to  securing  the  necessary 
permits.  We  object  to  that  for  the  reason  it  is  incom- 
petent, irrelevant,  and  immaterial,  and  states  a  con- 
clusion of  law  on  the  part  of  the  witness,  and  I  ask 
that  the  jury  not  consider  that  portion  of  that  an- 
swer. 

By  Mr.  Fowler: 

Q.  What  has  been  j^our  experience,  Mr.  Horton,  in 
past  situations  involving  the  same  questions,  as  to 
which  it  is  that  needs  the  permit? 

Mr.  Marshall:  Same  objection  is  interposed  to  that 
([uestion  for  the  reason  his  past  experiences  has  no — 
is  no  criterion  from  which  to  determine  the  market 
value. 

The  Court:  I  believe  I  will  sustain  the  objection. 

Mr.  Marshall:  Will  your  Honor  instruct  the  jury 
not  to  consider  that  part  of  the  witness'  testimony  ? 

The  Court:  It  is  probably  a  matter  of  law. 

Mr.  Fowler  :  It  seems  to  be  a  matter  that  can  be 
testified  to  as  a  fact  through  his  experiences.  This  was 
partiall.v  true  anyhow. 

The  Court:  He  can  state  what  he  took  into  consid- 
eration. The  Court  probably  will  instruct  the  jury 
on  it. 

Mr.  Fowler  :  Exception. 
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The  Court:  Just  that  particular  part. 

By  Mr.  Fowler: 

Q.  Now,  Mr.  Horton,  will  you  tell  the  jury  as  to 
whether  it  was  necessary  or  not  necessary  for  a  per- 
mit at  the  time — strike  that  part.  Just  as  a  conclu- 
sion, the  conclusion,  you  will  disregard  and  that  only. 
Now,  Mr.  Horton,  will  you  tell  the  jury  what  your 
opinion  is  as  to  the  fair  mai'ket  value  as  of  1938,  and 
as  of  1940,  as  I  described  in  my  question  concerning 
the  fair  market  value? 

A.  Yes. 

Mr.  Davidson:  We  object  to  that,  if  the  Court 
please.  The  plaintiff  objects,  without  repeating  the  ob- 
jection for  the  reasons  assigned  in  the  objections  to 
the  testimony  of  the  witness  Justin,  relative  to  the 
same  matter,  and  if  comisel  has  no  objection,  I  don't 
desire  to  repeat  the  objection  in  full. 

Mr.  Fowler :  That's  all  right. 

The  Court:  The  record  may  show  the  same  objec- 
tion to  this  question  as  above  propounded  to  Mr.  Jus- 
tin. Overruled. 

Mr.  Davidson:  All  right. 

A.  $750,000. 

«     *     * 

Cross-examination. 

By  Mr.  Davidson: 

*     *     * 

Q.  Now,  Mr.  Horton,  in  arriving  at  your  estimate 
on  this  dam  site,  did  you  calculate  the  cost  of  the 
project,  what  it  could  be  built  for"? 
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A.  Yes,  I  used  figures  on  costs  and  quantities  that 
were  furnished  to  nie  by  the  Grand  Hydro,  and  from 
the  reports  of  the  Army  Engineers  and  the  National 
Resources  Board,  and  I  checked  that  over  and  com- 
pared tliat  with  data  which  I  had  for  cost  considera- 
ones. 
tion,  which  was  an  independent  estimate  of  the  old 

Q.  What  type  of  project  did  you  take  as  the  basis 
for  your  calculations? 

A.  Not  any  one  specific  type,  as  the  opportunity 
existed  for  construction  of  dams  of  several  types  from 
the  type  that  was  used,  and  the  earth  dam,  and  I  con- 
sidered both  in  comparison,  and  in  my  opinion  there 
was  a  leeway  of  which  the  different  types  of  construc- 
tion that  could  be  made,  which  were  economically 
sound. 

Q.  Is  your  estimate  based  on  any  particular  capa- 
city of  the  project? 

A.  Four  to  six  units,  and  my  final  figure  is  the  re- 
sult of  calculations  and  studies,  and  the  answer  to 
your  question  so  far  as  the  calculations  were  con- 
cerned, 1  considered  a  plant  with  four  operating  units, 
and  a  fifth  unit  for  use  to  keep  up  the  power  at  times 
when  the  head  flow  was  reduced  b}'  the  tearing  down 
of  the  river. 

Q.  Now,  what  head  did  you  use  in  your  judgment  of 
that  value? 

A.  A  130-foot  head,  with  a  14U-foot  operating  head. 

Q.  What  height  of  dam  would  that  involve? 

A.  That  would  be  a  spillway  elevation  —  I  don't 
carry  all  of  those  figures  in  my  mind. 
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Q.  Did  you  investigate  the  market  for  power  in 
this  area"? 

A.  Yes,  I  largely  relied  on  the  report  of  the  Na- 
tional Resources  Board,  and  I  asked  the  engineers  to 
submit  that  to  me,  based  upon  the  data  collected  by 
the  Federal  Power  Commission. 

Q.  Did  you  calculate  the  possible  revenues  from  the 
project"? 

A.  Yes,  I  gave  that  consideration.  That  is  a  thing 
where  you  can't  use  some  particular  figure,  because 
different  customers  very  probably  will  use  it  in  dif- 
ferent ways.  I  gave  that  very  careful  consideration. 

Q.  And  as  a  result  of  your  studies  of  the  cost  of 
the  project,  and  the  revenues  which  might  be  obtained 
from  it,  you  figured  from  that  that  the  dam  site  was 
worth  $750,000"? 

A.  Yes,  sir,  all  things  being  considered,  it  was  my 
final  judgment  that  it  was  worth  $750,000. 

Q.  Mr.  Horton,  did  you  know  that  at  the  time  that 
this  dam  site  was  taken  by  the  Grand  River  Dam  Au- 
thority, the  Authority  had  already  acquiied  and  owned 
approximately'  29,000  acres  of  the  reservoir  land  of 
this  project? 

Mr.  Hudson:  Object  to  that,  if  the  Court  please, 
as  incompetent,  irrelevant  and  immaterial. 

The  Court:  Overruled. 

Mr.  Hudson:  Exception. 

A.  I  didn't  know  how  much  they  had  acquired.  I 
knew  they  had  acquired  some  land — that  they  were  ac- 
quiring land. 
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Q.  Did  you  know  that  there  was  some  1200  or  1300 
acres  of  state  owned  land  that  required  an  act  of  the 
Le^shiture  to  get  title  to? 

A.  I  think  I  did.  I  recalled  that  (juestion  being- 
raised  at  the  time  I  was  here. 

Q.  Did  you  know  that  there  was  a  large  acreage  of 
tribal  lands  involved  in  the  reservoir? 

A.  Yes,  I  knew  that  lands — perhaps  that  is  a  legal 
question,  but  I  knew  that  that  question  exists  in  this 
part  of  Oklahoma  very  frequently,  that  Indian  rights 
in  tribal  lands  do  exist,  but  at  the  present  time  it  is 
one  of  those  things  that  isn't  stressed  greatly  in  af- 
fecting the  value  of  power  sites. 

Q.  Did  you  know  that  a  large  acreage  of  lands 
owned  by  restricted  Indians,  had  to  be  approved  by 
the  Secretary  of  the  Interior — did  you  know  that? 

A.  Not  as  to  any  specific  item,  but  I  knew  those 
questions  of  the  Indian  lands  existed. 

Q.  Did  you  know  that  the  construction  of  this  proj- 
ect involved  the  relocation  or  removal  of  the  trackage 
of  two  railroads,  one  of  about  seven  miles,  and  the 
other  about  five? 

A.  Yes. 

Q.  Did  you  know  the  number  of  telephone  and 
utility  lines  that  had  to  be  removed  and  relocated? 

A.  I  had  figures  on  that,  figures  on  railroads,  pub- 
lic utilities,  cemeteries,  and  other  items  outside  of  the 
actual  land  that  was  involved  here,  and  as  to  the 
other  things  mentioned,  I  took  them  all  into  considera- 
tion. 
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Q.  Did  }^ou  make  your  calculations,  or  take  into 
consideration,  in  making  your  estimate,  of  the  type 
or  the  physical  aspects,  I  might  say,  of  the  project, 
that  was  covered  in  the  Fargo  Engineering  Company's 
I'eport  1 

A.  Yes,  sir,  I  knew  the  reports  that  had  been  made 
by  the  Fargo  Engineering  Company,  and  they  related 
to,  what  I  would  call  the  physical  aspects,  of  the  dam 
site. 

Q.  And  they  involved  a  project  very  similar'  to  the 
one  the  Grand  River  Dam  Authority  built? 

A.  Yes,  to  the  one  that  was  actually  built. 

Mr.  Davidson:  I  think  that  is  all. 

Mr.  Fowler  :  Come  down,  Mr.  Horton. 

(Witness  excused.) 

Mr.  Davidson:  Your  Honor  please,  the  Authority 
moves  now  that  the  testimony  of  this  witness  be 
stricken,  for  the  reason  that  his  own  estimate  shows  it 
is  based  on  the  worth  of  this  project  to  the  builder, 
but  not  from  the  standpoint  of — over  and  above  the 
cost  of  construction,  and  it  is  based  on  a  construction 
cost  which  is  inhibited  by  the  decision. 

The  Court:  Overruled. 

Mr.  Davidson:  Exception. 
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Opening  Brief  of  Appellants  Eugene  Webb,  Jr.,  Mar- 
guerite Webb,  Richards  Matthews,  Jr.,  Robert 
Rufi,  Eugene  C.  Jones. 


Jurisdictional  Statement. 

This  action  was  originally  brought  by  Beverly  Hills 
Federal  Savings  and  Loan  Association  against  the  Fed- 
eral Home  Loan  Bank  Board  pursuant  to   12  U.S.C. 
1464(d)(1),  the  Home  Owners  Loan  Act  of  1933,  as 
amended,  and  the  Federal  Declaratory  Judgments  Act, 
;  28  U.S.C.  2201,  2202.  The  court  below  had  jurisdiction 
of  that  basic  controversy.  Beverly  Hills  Federal  Savings 
and  Loan  Association  subsequently  amended  its   com- 
plaint to  name   individual   defendants   as   a   matter   of 
I  pendent    jurisdiction,     although    no     cause     of     action 
!  against    them    was    stated.    The    Federal    Home    Loan 
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Bank  Board  filed  cross-claims  against  these  individual 
defendants.  This  Court  has  jurisdiction  of  the  ap- 
peal from  the  judgment  of  the  court  below  pursuant 
to  28  U.S.C.  1291,  1294. 

Statement  of  the  Case. 

This  action  was  initiated  by  Beverly  Hills  Federal 
Savings  and  Loan  Association  (hereinafter  referred  to 
as  ''Beverly  Hills")  against  the  Federal  Home  Loan 
Bank  Board  (hereinafter  referred  to  as  "Bank  Board") 
pursuant  to  Section  1464(d)(1)  of  Title  12,  U.  S. 
Code,  after  the  Bank  Board  had  made  certain  charges 
against  Beverly  Hills  and  others  arising  out  of  the 
transfer  of  control  of  Beverly  Hills  to  certain  new 
parties.  The  filing  of  the  action  stopped  administrative 
hearing  proceedings. 

The  complaint  [Tr.  p.  2]  asked  a  Declaratory  Judg- 
ment against  the  Bank  Board  that  the  transfer  of  con- 
trol of  Beverly  Hills  was  proper.  The  Bank  Board  filed 
a  Motion  to  Dismiss  [Tr.  p.  5]  and  a  Notice  of  Pend- 
ency of  Other  Actions  and  Proceedings  [Tr.  p.  16] 
claiming  that  Beverly  Hills  had  failed  to  join  as  de- 
fendants the  prior  officers  and  directors  of  Beverly 
Hills,  Eugene  Webb,  Jr.  and  others,  and  the  new  of- 
ficers and  directors,  Thomas  W.  Clarke,  Bart  Lyttoni 
and  others. 

The  Bank  Board  alleged  that  there  were  indispensable 
parties  without  which  the  action  could  not  proceed. 
[Tr.  p.  5.] 

Beverly  Hills  then  filed  its  Amended  and  Supple- 
mental Complaint  [Tr.  p.  36]  joining  Eugene  Webb,i 
Jr.  and  the  other  former  officers  and  directors  of^ 
Beverly  Hills  and  Thomas  W.  Clarke,  Bart  Lytton  and 
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the  other  new  officers  and  directors.  No  cause  of 
action  was  stated  against  these  new  parties  and  Beverly 
Hills  continued  to  assert  the  validity  of  the  challenged 
transaction. 

The  Bank  Board  then  filed  an  Answer,  Counter- 
claim and  Cross-Claim  [Tr.  p.  42]  charging  breach  of 
fiduciary  relationship  on  the  part  of  Webb,  Clarke 
and  Lytton  and  those  associated  with  them.  In  essence, 
the  cross-claims  charged  joint  participation  by  these 
parties  in  the  transfer  of  control  of  Beverly  Hills  and 
the  sale  of  a  companion  company  by  a  trust  (for  the 
Webb  children)  to  Lytton  Financial  Corporation.  The 
Bank  Board  claimed  that  the  consideration  paid  the 
trust  for  the  stock  of  the  companion  company  (The 
Southland  Company),  and  the  consultant  fees  paid  to 
Eugene  and  Marguerite  Webb,  were  in  large  part  pay- 
ment for  control  of  Beverly  Hills. 

Beverly  Hills  had  been  founded,  and  managed,  by 
Eugene  Webb,  Jr.  for  some  25  years.  Approaching  age 
70,  he  wanted  to  divest  himself  of  his  responsibilities. 
An  arrangement  was  made  to  have  a  long  time  acquaint- 
ance. Thomas  W.  Clarke,  an  attorney  skilled  in  the 
savings  and  loan  field,  and  at  the  time  an  attorney  for 
Lytton,  become  president  and  general  manager  of  Bev- 
erly Hills. 

Several  years  before  this  transaction,  Webb  had  or- 
ganized  the   Southland   Company,    an   escrow   and    in- 
i  surance  company,  to  handle  escrows  and  insurance  for 
j  Beverly  Hills  and  other  customers.  At  this  time   (and 
i|  until  1964)   federal  savings  and  loan  associations  were 
forbidden  by  their  charters  to  engage  in  these  activi- 
ties and  it  was  not  uncommon  for  officers  or  directors 
i  of  a  federal  savings  and  loan  to  operate  such  a  com- 


pany.  No  corporate  opportunity  was  involved  and  none 
has  ever  been  charji^ed.  Webb  transferred  the  stock  of 
Southland  to  an  irrevocable  trust  for  his  children  before 
Southland  actually  began  to  engage  in  business.  The 
trustees  were  Mr.  and  Mrs.  Webb  and  Title  Insurance 
and  Trust  Company. 

At  the  time  Clarke  agreed  to  assume  the  presidency 
of  Beverly  Hills,  Bart  Lytton  proposed  to  buy  South- 
land. Webb  agreed  with  the  understanding  that  Clarke, 
and  not  Lytton,  would  control  Beverly  Hills.  Lytton 
did  insist,  however,  that  he  hold  the  proxies  in  Beverly 
Hills  (presumably  to  protect  Southland's  relationship 
with  Beverly  Hills).  At  Clarke's  insistence,  Webb  agreed 
to  the  transfer  of  proxies  and  the  various  transactions 
were  carried  out  in  March  of  196L 

About  a  year  later,  Bart  Lytton  moved  in  and  took 
control  of  Beverly  Hills  installing  himself  as  President. 
Clarke  had  resigned  meanwhile  and  one  H.  P.  Braman 
was  in  office  when  Lytton  took  over.  It  now  api^ears 
that  Clarke  never  did  sever  his  relationship  with  Lytton 
when  he  assumed  the  presidency  of  Beverly  Hills  but 
was  acting  as  a  front  for  Lytton  all  the  time. 

In  making  their  charges  with  regard  to  these  transac- 
tions, the  Bank  Board  avoided  the  use  of  the  word 
"conspiracy",  but  did  allege  joint  participation  in  trans- 
ferring control  of  Beverly  Hills  by  unlawful  means. 
The  elements  of  conspiracy  alleged  will  be  detailed  be- 
low so  that  this  chronological  narrative  will  not  be  dis- 
rupted. 

Immediately  after  Webb  relinquished  control  of  Bev- 
erly Hills,  the  new  administration  attempted  a  trans- 
fer of  some  $15,000,000  in  loans  from  Beverly  Hills' 
to  Lytton  Savings  and  Loan  Association  in  exchangei 
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for  a  similar  amount  of  loans  transferred  to  Beverly 
Hills.  The  terms  of  the  transfer  were  such  that  the 
Bank  Board  stepped  in  and  forced  a  rescission  of  the 
transfer.  Thereafter,  Bank  Board  examiners  were  in 
nearly  constant  attendance  at  Beverly  Hills  up  to  the 
date  of  the  Judgment  complained  of  on  this  appeal. 

This  action  was  filed  in  1962  and  dragged  along  with 
discovery  proceedings  and  an  attempted  intervention  and 
appeals  thereon  until  late  1964.  At  that  time  Bart  Lyt- 
ton  made  a  deal  with  the  Bank  Board  whereby  Lytton 
and  all  his  cohorts  were  to  be  dismissed  from  this  law- 
suit and  the  Lytton  interests  were  to  get  sums  equiva- 
lent to  everything  paid  for  Southland  and  for  consult- 
ing services  from  the  Webbs,  plus  enough  to  cover  taxes 
to  be  paid  on  this  recovery.  The  total  came  to  about 
$1,875,000.  Southland  ownership  passed  to  Beverly 
Hills  and  the  Lytton's  turned  the  management  of  Bev- 
erly Hills  over  to  appointees  of  the  Bank  Board. 

The  transaction  itself  was  not  only  interesting  but 
has  substantial  hearing  on  this  appeal.  Bart  Lytton, 
acting  as  President  of  Beverly  Hills,  the  plaintiff,  and 
for  himself  individually  and  representing  his  other  in- 
terests as  defendants,  made  the  deal  with  the  Board.  An 
amendment  to  the  Home  Owners  Loan  Act  of  1933 
was  passed  in  1964  permitting  a  federal  savings  and 
loan  association  to  invest  up  to  1%  of  its  assets  in 
another  (companion)  corporation.  (12  U.S.C.  1464- 
(c).)  However,  the  Beverly  Hills  charter  had  not  been 
amended  to  permit  this.  [McMurray  Depo.  pp.  195- 
198,  202-206.]  Further,  Beverly  Hills  didn't  have 
$150,000,000  in  assets  to  take  advantage  of  the  new 
law.  [See  Financial  Report  Sept.  30,  1964,  McMurray 
Depo.   Ex.    12.]    So — the   Federal   Home   Loan   Bank 


Board  of  San  Francisco,  as  part  of  this  settlement, 
loaned  Beverly  Hills  in  excess  of  $10,000,000  to  bring- 
its  assets  up  to  $150,000,000. 

In  order  to  generate  the  $300,000  to  reimburse  Lytton 
for  consultants  fees  paid  to  the  Webbs  over  the  five 
years  of  their  contracts,  the  Bank  Board  authorized 
Beverly  Hills  to  buy  some  $12,500,000  in  loans  from 
Lytton  Savings  and  Loan  Association  at  a  premium. 
The  profit  on  this  transaction  also  allowed  an  addi- 
tional $75,000  to  Lytton  Savings  to  pay  the  taxes  it 
would  incur  in  recouping  the  $300,000  (which,  inci- 
dentally, had  been  originally  paid  by  Lytton  Financial 
Corp.  and  not  Lytton  Savings). 

Lytton  and  Beverly  Hills  then  prepared  a  so-called 
"Stipulation  for  Settlement  and  Entry  of  Judgment  of 
Dismissal"   [Tr.  p.  105]  and  a  "Judgment  of  Dismiss- 
al" [Tr.  p.  112]  which  they  presented  to  the  Court  be- 
low in  utmost  secrecy  and  with  no  notice  to  the  remain- 
ing defendants,  the  Webbs  and  their  former  co-officers 
and  directors.  After  the  Court  pointed  out  the  conflict 
of   interests   of   Bart   Lytton   stipulating  on   behalf   of 
plaintiff  Beverly  Hills  and  on  his  own  behalf  as  de- 
fendant, the  parties  went  out  and  in  less  than  twenty- 
four  hours  rounded  up  a  new  Board  of  Directors  for 
Beverly  Hills  chosen  by  the   Bank   Board.   They  them 
took  the   Stipulation   and  Judgment   to   the   Court   au- 
thorized by  the  new  Board  of  Directors.   Bart  Lytton i 
and  his  associates  were  also  given  a  Covenant  Not  to 
Sue,  executed  by  the  new  Board  of  Directors  of  Bev-j 
erly  Hills,   absolving  them   of   any   claims   arising  outi 
of  their  conduct  of  the  management  of  Beverly  Hills. 
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The  so-called  Stipulation  only  revealed  the  dismissal 
of  the  Lytton  parties,  the  purchase  of  Southland  by 
Beverly  Hills  and  certain  details  relating  to  transfer  of 
control.  The  other  financial  factors  mentioned  above 
were  not  disclosed.  [See  Reporter's  Transcript  for  Janu- 
ary 13  and  14,  1965.]  The  Court  below  refused  to  en- 
dorse the  Stipulation  but  permitted  the  simple  dis- 
missal. 

Not  only  was  no  notice  given  of  these  e.r  parte  pro- 
ceedings, but  the  reporter's  notes  were  sealed  and  the 
parties  avoided  any  disclosure  to  counsel  for  amicus 
curiae  in  this  case  who  happened  to  be  in  the  Judge's 
courtroom  at  the  time  the  Lytton  attorneys,  Bank 
Board  attorneys  and  Bart  Lytton  himself  left  the 
Judge's  chambers.  [Rep.  Tr.  Vol.  Ill,  p.  18.]  Counsel 
for  the  Webbs  learned  of  the  settlement  after  Lytton 
and  the  Bank  Board  provided  the  press  with  press  re- 
leases following  the  entry  of  the  Judgment  of  Dis- 
missal. Webb's  attorneys  were  never  served  with  any 
of  the  documents  filed  and  obtained  the  same  only  after 
requesting  them  after  reading  in  the  newspapers  of  the 
dismissals. 

Specification  of  Errors. 

L  The  Court  erred  in  dismissing  defendants  and 
cross-defendants  Lytton  Financial  Corporation,  Bart 
Lytton,  Beth  Lytton,  Thomas  W.  Clarke,  Samuel  J. 
Sills.  H.  P.  Braman  and  Glenn  Wilson. 

2.     The  Court  erred  in  not  dismissing  all  defendants 
and  cross-defendants  who  were  alleged  to  be  co-conspira- 
"tors  with  the  parties  dismissed. 


3.  The  Court  erred  in  not  dismissing  defendants 
and  cross-defendants  Richards  Matthews,  Jr.,  Robert  G. 
Rufi  and  Eugene  C.  Jones,  who  were  alleged  to  be  co- 
conspirators with  the  parties  dismissed. 

4.  The  Court  erred  in  granting  a  Judgment  of 
Dismissal  after  court  proceedings  of  which  these  de- 
fendants and  cross-defendants  received  no  notice  or 
knowledge,  and  at  which  defendants  and  cross-defend- 
ants were  not  present. 

Issues  on  Appeal. 

The  Specification  of  Errors  can  be  refined  to  two 
basic  issues: 

I. 

The  propriety  of  the  dismissal  of  all  but  one 
alleged  conspirator  without  dismissal  of  the  remain- 
ing alleged  conspirator. 

11. 

The  propriety  of  the  clandestine  court  proceed- 
ings where  the  alleged  co-conspirators  were  dis- 
missed in  utmost  secrecy  and  with  no  notice  to  the 
remaining  defendants.  I 

In  this  approach  we  would  like  to  comment  that  Speci- 
fication of  Errors  2  and  3  are  separately  stated  be- 
cause certain  defendants,  namely  Matthews,  Rufi  and; 
Jones,  were  not  parties  to  any  of  the  transactions  or 
considerations  and  merely  cast  votes  of  a])proval  as  di- 
rectors on  the  acceptance  of  resignations  of  directors 
and  election  of  new  ones.  They  are  not  alleged  to  have 
received  any  of  the  funds  allegedly  paid  for  control  of 
Beverly  Hills.  To  this  extent  their  positions  and  those 
of  Mr.  and  Mrs.  Webb  are  dissimilar. 
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Summary  of  the  Argument. 

In  the  Argument  herein,  we  have  pointed  out  ( 1 ) 
that  the  pleadings  by  the  Bank  Board,  though  deliber- 
ately devoid  of  any  use  of  the  term  "conspiracy",  do 
in  fact  allege  a  conspiracy  by  Bart  Lytton  and  his  as- 
sociates on  the  one  hand  (all  acting  through  Thomas 
W.  Clarke  and  Bart  Lytton)  and  Eugene  Webb,  Jr. 
and  his  associates  on  the  other  (all  acting  through 
Eugene  Webb,  Jr.)  ;  (2)  that  the  Webbs,  and  their  as- 
sociates, all  acting  on  behalf  of  Beverly  Hills,  as  of- 
ficers and  directors  thereof,  should  be  treated  as  a 
single  (alleged)  conspirator;  (3)  that  one  may  not 
conspire  with  himself;  (4)  that  where  all  the  alleged 
co-conspirators  but  one  have  been  dismissed  from  a  law- 
suit, conspiracy  charges  against  the  remaining  alleged 
sole  conspirator  cannot  be  sustained  because  there  is  no 
longer  a  conspiracy;  and,  finally,  (5)  the  clandestine 
procedure  in  Court  without  notice  to,  or  knowledge  by, 
the  non-dismissed  defendants,  and  the  denial  of  the 
right  of  these  defendants  to  be  heard  was  grossly  un- 
fair and  a  manifest  miscarriage  of  justice. 
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ARGUMENT. 

I. 
It  Was  Improper  for  the  Court  Below  to  Dismiss  All 
but  One  of  the  Alleged  Co-Conspirators  With- 
out   Dismissing    the    Remaining    Alleged    Con- 
spirator. 

A.  The  Elements  of  Conspiracy  Alleged. 
At  the  outset  this  Court  should  note  that  all  the 
affirmative  claims  of  wrongdoing  in  this  case  are 
those  by  the  Bank  Board  in  its  Answer,  Counter-Claim 
and  Cross-Claims.  [Tr.  p.  42.]  The  prayer  of  the 
Bank  Board  asks  for  certain  disciplinary  measures 
against  all  of  the  cross-defendants.  While  the  Bank 
Board  also  purports  to  ask  for  monetary  relief,  by  so 
doing  it  alleges  a  cause  of  action  in  which  it  has  no 
legal  interest,  i.e.,  it  can't  claim  damages  for  someone 
else — Beverly  Hills.  To  assert  a  valid  claim  for  dam- 
ages, the  Bank  Board  should  have  appointed  a  conserv- 
ator or  receiver  to  sue  on  behalf  of  Beverly  Hills, 
something  the  law  (12  U.S.C.  1464(d))  provided  for 
but  which  the  Board  elected  not  to  do. 

Nevertheless,  the  charges  actually  allege  a  conspiracy 
although  that  term  is  never  used. 

The   following   allegations   we   believe   constitute   an 
over-all  claim  of  conspiracy. 

1.  Charging  defendants  Webb,  Matthews,  Rufi 
and  Jones  with  "participating  in  the  furtherances 
and  accomplishment  of  an  agreement  to  elect  and; 
maintain  certain  designated  persons  in  office  ass 
Officers  and  Directors  of  the  Association  .  .  ."'' 
[Tr.  p.  48,  par.  (i),  p.  7.]  (Also  alleged  in  Board 
Resolution  15,430,  p.  5,  par.  (b)  [Tr.  p.  23]  and 
in  Resolution   15,703,   p.   5,  par.    f    [Tr.   p.   31].) 
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2.  The  allegation  that  these  acts  were  "unlaw- 
ful." [Tr.  p.  49,  par.  (j),p.  8.] 

3.  Allegations  coupling  transfer  of  control  of 
the  Association  with  the  sale  of  Southland  [Tr. 
p.  49,  par.  K,  p.  8]  thus  completing  the  elements 
of  conspiracy  of  persons  acting  in  concert  to  do  a 
lawful  act  by  unlawful  means. 

4.  Similar  allegations  that  the  Lyttons  "par- 
ticipated in  and  encouraged"  certain  acts  such  as 
alleged  purchasing  of  directorships  and  proxies  in 
Beverly  Hills,  and  inducing  and  benefiting  in 
breaches  of  trust  by  the  Webbs  and  their  asso- 
ciates. [Tr.  p.  49;  par.  (1),  p.  8.] 

5.  Allegation  that  substantially  all  of  the  sale 
price  for  Southland  ($1,500,000)  and  the  $120,- 
000  then  paid  the  Webbs  under  the  Personal  Serv- 
ice Agreement  "was  agreed  to  be  paid  in  the  trans- 
fer of  control  of  plaintiff  Association,  including 
the  transfer  of  proxies  and  the  directorships."  [Tr. 
p.  55,  par.  13,  p.  14.] 

6.  Allegation  that  Lytton  Financial  Corporation 
"participated  in  the  consummation  of  the  breaches 
of  trust  of  the  then  directors  and  managing  par- 
ties .  .  ."  (Eugene  Webb,  Jr.  and  associates.) 
[Tr.  p.  66,  par.  14,  p.  25.] 

This  allegation  is  also  found  in  Charge  1(b)  of 
Resolution  15,703.  [Tr.  p.  30.] 

7.  Finally,  there  is  the  charge  that  the  Lyttons 
.  .  .  "are  equally  at  fault  for  violation  of  law  and 
the  regulations  of  this  Board  in  the  reconstituting 
of  the  Board  of  Directors  of  Beverly  Hills  Fed- 
eral Savings  and  Loan  Association,  the  purchas- 
ing of  directorships  and  the  sale  of  proxies  zvifh 
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the  Webbs  and  the  former  Board  of  Directors  of 
Beverly  Hills  Federal  Savings  and  Loan  Asso- 
ciation, since  they  participated  in  and  encouraged 
these  respective  transactions."  (Emphasis  added.) 
[Tr.  p.  31,  par.  (e).] 

See  also  Charge  III  of  Resolution  15,703.  [Tr. 
p.  31.] 

8.  It  should  also  be  noted  that  the  Bank  Board 
alleged  that  the  Webbs  and  their  associates  and 
Lytton  and  his  associates  were  indispensable  par- 
tics  at  the  time  it  forced  the  joinder  of  these  de- 
fendants by  its  Motion  to  Dismiss.  [Tr.  p.  5.] 

It  is  submitted  that  these  allegations  state  all  the 
classic  requirements  for  a  conspiracy. 

15  C.J.S.,  Conspiracy  §1,  p.  996. 
"A  civil  conspiracy  is  a  combination  of  two  or 
more  persons  by  concerted  action  to  accomplish  an 
unlawful  purpose,  or  to  accomplish  some  purpose 
not  in  itself  unlawful  by  unlawful  means." 

All  the  elements  of  this  definition  are  met  in  the 
Bank  Board  pleadings,  i.e.,  concert  of  action  (alleged 
as  joint  participation  and  agreement),  a  lawful  purpose 
(transfer  of  control  of  Beverly  Hills),  by  unlawful 
means  (alleged  receipt  of  consideration  and  profit  for 
the  transfer  of  control). 

While  the  appellees  will  contend  that  no  conspiracy 
is  alleged,  the  pleadings  belie  this  claim. 

B.     The  Webbs  and  Their  Associates  Constitute  a  Single 
Alleged  Conspirator. 
Eugene  Webb,  Jr.,  Marguerite  Webb,  Richards  Mat- 
thews, Jr.,  Robert  G.  Rufi  and  Eugene  C.  Tones  were 
all  officers  and  directors  of  Beverly  Hills,  a  savings' 
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and  loan  association.  Eugene  We'bb,  Jr.  negotiated  the 
transfer  of  control  of  Beverly  Hills  and  the  others  car- 
ried out  the  transaction  by  Board  of  Directors'  action 
of  having  the  old  directors  resign  and  new  ones  ap- 
pointed. 

Where  officers  and  directors  act  on  behalf  of  a  cor- 
poration, they  are  considered  a  single  entity  or  single 
conspirator. 

Packaged  Programs.  Inc.  v.  IVcstinghoiisc  Broad- 
casting Co.  (1957),  D.C.  Pa.,  156  F.  Supp.  76,  78, 
holding  that  a  corporation  cannot  conspire  with  itself. 
In  that  case  it  was  charged  that  Westinghouse,  "through 
its  agents,  servants  or  employees"  had  conspired.  The 
court  (at  p.  71^)  quoted  from  Nelson  Radio  &  Supply 
Co.  V.  Motorola  (5  Cir.  1052),  200  F.  2d  911,  914, 
as  follows: 

"A  corporation  cannot  conspire  with  itself  any 
more  than  a  private  individual  can,  and  it  is  the 
general  rule  that  the  acts  of  the  agent  are  the  acts 
of  the  corporation.  Here  it  is  alleged  that  the  con- 
spiracy existed  between  the  defendant  corporation, 
its  president,  Calvin,  its  sales  manager,  Kelly,  and 
its  officers,  employees,  representatives  and  agents 
who  have  actively  engaged  in  the  management, 
direction  and  control  of  the  affairs  and  business  of 
defendants." 

In  Johnny  Maddox  Motor  Co.  v.  Ford  Motor  Co., 
D.C.  Tex.  (1960),  202  F.  Supp.  103,  it  was  alleged 
that : 

"Ford  Motor  Company,  through  its  officers, 
agents,  employees  or  representatives,  and  through 
corporations,  franchises,  or  divisions  thereof  over 
which  defendant  exercised  control  engaged  in  a 
conspiracy.  .  .  ." 


— 1^^- 

Unitcd  States  v.  Carroll  (D.C.S.D.  N.Y.  1956),  114 
F.  Supp.  939,  942,  the  court  said : 

"It  is  true  that  corporations  have  been  held  to 
be  parties  to  a  conspiracy  .  .  .  (citing  cases).  .  .  . 
However,  in  all  such  cases,  one  corporation  had 
been  in  concert  with  another  or  with  individuals 
who  were  not  members  of  the  corporation." 

The  court  then  cited  Nelson  for  the  proposition 
that  a  corporation  may  not  conspire  with  itself. 

Accord: 

April  V.  National  Cranberry  Association,  D.C. 
Mass.  1958,  168  F.  Supp.  919. 

While  these  cases  do  not  deal  directly  with  direc- 
tors as  such,  the  principle  enunciated  should  equally 
apply.  All  the  Beverly  Hills  directors  are  charged  here 
with  joint  action  (and  therefore  as  corporate  action) 
in  transferring  control  of  Beverly  Hills.  As  such,  they 
are  the  corporation  which  cannot  conspire  with  itself. 

C.     There  Must  Be  More  Than  One  Conspirator. 

With  dismissal  of  all  the  defendants  except  the  Webbs 
and  their  associates,  only  one  alleged  conspirator  re- 
mains in  this  litigation. 

"To  constitute  a  conspiracy  there  must  be  a 
combination  of  two  or  more  persons;  one  person 
cannot  conspire  with  himself."  I 

15  C.J.S.,  Conspiracy,  §2,  p.  997.  | 

As  Judge  Learned  Hand  stated  in  Rcitmcister  v.  Rcit- 
meister,  CCA.  2  (1947) .  1 62  F.  2d  691  at  696 :  f 

"Now  it  is  as  much  a  rule  governing  a  civil  ac- 
tion for  conspiracy  as  a  criminal  prosecution,  that 
there  must  be  two  conspirators  .  .  ." 
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The  court  affirmed  a  dismissal  as  to  the  remaining  con- 
spirator after  the  other  conspirators  had  been  dismissed. 

In  accord  see : 

Keppleman  v.  U pston,  D.C.N.D.  Calif.  (1949), 
84  F.  Supp.  478.  480  (Judge  Harris)  ; 

Johnny  Maddox  Motor  Co.  v.  Ford  Motor  Co., 
D.C.  Tex.  (1960),  202  F.  Supp.  103; 

Elliott  %<.  Paramount  Film  Distributing  Corpora- 
tion, E.D.  Penn.  ( 1961),  27  F.R.D.  495. 

D.     An  Action  Having  Only  One  Conspirator 
Must  Be  Dismissed. 

The  clearest  statement  on  this  point  is  found  in  El- 
liott V.  Paramount  Film  Distributing  Corporation,  E.D. 
Penn.  1961,  27  F.R.D.  495,  where  the  court  said: 

"In  the  present  posture  of  the  case,  there  is  only 
one  defendant.  It  is  basic  law  that  'to  constitute 
a  conspiracy  there  must  be  a  combination  of  two 
or  more  persons ;  one  person  cannot  conspire  with 
himself.  Furthermore,  there  must  be  a  preconceived 
plan  and  unity  of  design  and  purpose,  for  the  com- 
mon design  is  of  the  essence  of  the  conspiracy.' 
15  C.J.S.  Conspiracy  §2,  p.  997.  Having  withdrawn 
their  complaint  against  the  distributor  defendants 
with  prejudice,  there  is  no  one  left  with  whom  the 
exhibitor  defendant  could  have  conspired.  .  .  ." 

Less  clearly  stated  because  of  the  way  the  case  de- 
veloped. Judge  Learned  Hand  reached  the  same  result 
in  affirming  the  lower  court's  dismissal  of  the  single 
remaining  conspirator  in  Rcitmcistcr  v.  Rcitmeister, 
CCA.  2  (1947),  162  F.  2d  691  at  page  695,  696. 

These  cases  are  on  all  fours  with  our  present  case. 
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E.     The    Court    Below   Erred    in   Either    Not   Refusing   to 
Allow  the  Dismissal  of  the  Co-Defendants  or  in  Fail- 
ing  to   Dismiss   the   Remaining   Defendants. 
The   court   below   dismissed   the   co-defendants   at   a 
clandestine  ex  parte  hearing  where  the  appellants  were 
denied  notice  and  the  opportunity  to  be  heard.  In  light 
of  the   foregoing  authorities   it   is   submitted   that   the 
court  should  have  dismissed  all  defendants  or  none  of 
them. 

II. 
It  Was  Improper  to  Conduct  Clandestine  Court  Pro- 
ceedings  Where   the    Alleged    Co-Conspirators 
Were  Dismissed  in  Utmost  Secrecy  and  With 
No  Notice  to  the  Remaining  Defendants. 
Appellants   assure    this    Court    that    the    use    of    the 

terms  "clandestine"  and  "utmost  secrecy"  are  no  ex- 
aggeration as  the  record  will  clearly  reveal. 

On  January  13,  1965,  counsel  for  Beverly  Hills, 
counsel  for  Bart  Lytton,  Lytton  Financial  Corporation 
and  the  other  Lytton  defendants,  counsel  for  the  Bank 
Board,  Thomas  C.  Clarke,  Bart  Lytton  and  Joseph 
McMurray,  Chairman  of  the  Bank  Board  were  heard 
in  the  chambers  of  the  court  below  in  an  ex  parte  pro- 
ceeding. [Rep.  Tr.  Vol.  II,  p.  7.]  [Also  note  appearances 
recorded  at  beginning  of  Rep.  Tr.  Vol.  II  (both  days), 
showing  appellant's  counsel  not  present.] 

According  to  the  court  [Rep.  Tr.  Vol.  3,  p.  8]  all 
the  proceedings,  both  in  chambers  and  subsequently  in 
court,  were  reported  and  are  contained  in  the  Reporter's 
Transcript.  In  this  the  Court  appears  to  be  mistaken 
as  shown  by  the  opening  remarks  reported  on  page  3  of 
Volume  II  of  the  Reporter's  Transcript.  The  first  state- 
ment  made    indicates   a    prior    discussion    by    its    very 


—17— 

nature.  The  record,  such  as  it  is,  reveals  no  inquiry  by 
the  court  as  to  notice  to  appellants  or  as  to  their  ab- 
sence. 

In  any  event,  although  the  Court  ultimately  granted 
the  Judgment  of  Dismissal  only,  and  refused  to  en- 
dorse the  Stipulation  for  Settlement,  the  interests  of 
appellants  were  discussed  throughout  the  hearing  [Rep. 
Tr.  Vol.  II]  although  they  were  not  afforded  the  right 
to  be  present. 

The  hearings  were  intended  to  be  secret  as  the  ac- 
tions of  the  parties  indicated.  Mr.  Corinblit,  counsel 
for  ainiciis  curiae  (and  attempted  interveners  in  this 
case)  stated  in  open  court  [Rep.  Tr.  Vol.  3,  p.  18] 
that  he  encountered  these  counsel  in  the  court's  ante- 
room and  that  they  made  no  mention  of  their  mission 
there  or  that  his  case  was  under  discussion  with  the 
Court.  He  asked  one  attorney  about  it,  "but  I  got  a 
kind  of  ambiguous  answer." 

After  the  hearings,  conducted  on  two  successive  days, 
the  court  ordered  the  reporter's  notes  sealed  [Rep.  Tr. 
Vol.  II,  pp.  28.  34],  and  finally  unsealed  them  effec- 
tively twenty-four  hours  after  the  Judgment  was  signed. 
[Rep.  Tr.  Vol.  II,  pp.  41,  42.] 

The  court  later  explained  to  counsel  for  appellants 
that  he  had  protected  their  interests  by  not  signing  the 
Stipulation  for  Settlement  and  by  amending  the  Judg- 
ment of  Dismissal  to  provide  that  the  rights  of  re- 
maining parties  were  preserved.  [Rep.  Tr.  Vol.  3,  p.  6.] 

The  unfortunate  part  was  that  the  Stipulation  for 
Settlement  omitted  all  the  really  questionable  parts  of 
the  deal  between  Bart  Lytton  and  the  Bank  Board  and 
while  the  court  may  have  "smelled  a  rat"  when  he  re- 
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fused  to  endorse  the  stipulation,  appellants  believe  he 
never  was  apprised  of  the  full  nature  of  the  transac- 
tion. 

Instead  of  the  judgment  "protecting"  the  interests  of 
the  appellants,  all  it  did  was  leave  appellants  as  the 
sole  defendants  and  let  the  Lytton  defendants  go  "scot- 
free."  All  rights  against  appellants  were  specifically 
preserved.  The  so-called  "preservation"  of  non-existent 
rights  of  appellants  was  of  little  consolation. 

At  the  time  of  the  settlement,  Bart  Lytton  was  Pres- 
ident of  plaintiff  Beverly  Hills,  an  officer  or  director 
of  defendant  Lytton  Financial  Corporation,  and  was 
an  individual  defendant.  As  such  he  represented  both 
the  plaintiff  and  certain  defendants  in  his  dealings  with 
defendant  and  cross-complainant  Bank  Board. 

Far  from  the  interests  of  appellants  being  protected 
by  the  Judgment  of  Dismissal,  very  drastic  changes 
have  taken  place  in  the  complexion  of  this  lawsuit 
which  are  highly  prejudicial  to  the  appellants. 

By  the  settlement  agreement,  the  Board  of  Directors 
of  Beverly  Hills  resigned  and  a  new  Board,  all  chosen 
by  the  Bank  Board,  have  taken  control.  Whereas,  the 
first  Amended  and  Supplemental  Complaint  of  Beverly 
Hills  contended  that  the  Bank  Board  charges  were  un- 
founded and  that  appellants  were  not  guilty  of  any 
wrongdoing,  the  new  alignment  since  the  dismissal  has 
Beverly  Hills  (by  a  Second  Amended  and  Supplemen- 
tal Complaint)  now  contending  that  appellants  are  at 
fault  and  claiming  $1,800,000  imder  a  theory  of  con- 
structive trust.  Originally,  these  claims  were  made  only 
by  the  Bank  Board,  which  had  a  doubtful  right  to 
recover  against  appellants.  Now,  Beverly  Hills,  if  it 
can   sustain   basic  jurisdiction   under    12   U.S.C.    1464- 
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(b)(1)  has  a  direct  claim.  Instead  of  being  participants 
in  a  concerted  defense  to  the  Bank  Board  claims,  ap- 
pellants have  been  left  "holding  the  bag"  while  Lytton 
gets  off  clear  and  with  a  big  profit. 

The  deposition  of  Joseph  McMurray  [Depo.  pp.  84, 
85,  89,  90],  then  Chairman  of  the  Bank  Board,  clearly 
reveals  that  Bart  Lytton's  operations  at  Beverly  Hills 
were  of  great  concern  to  the  Bank  Board  and  that  they 
were  prepared  to  do  almost  anything  to  get  him  out  of 
control.  McMurray  [Depo.  pp.  84,  85,  89,  90,  141, 
142]  revealed  how  Lytton  had  been  taking  big  salaries, 
and  charging  off  unusually  large  expenses  and  con- 
tributions to  his  philanthropies. 

The  stage  was  then  set  for  Lytton  to  propose  a  settle- 
ment [See  Ex.  7  to  McMurray  Depo.]  whereby  Bev- 
erly Hills  would  buy  .Southland  from  Lytton  Fi- 
nancial Corporation  for  $1,500,000,  the  amount  paid 
the  Webb  children's  trust.  This  was  despite  the  fact 
that  the  Bank  Board  had  claimed  that  the  original  price 
paid  for  Southland  was  actually  for  control  of  Beverly 
Hills  and  not  the  value  of  Southland  and  despite  the  fact 
that  Lytton  had  reaped  profits  and  salaries  from 
Southland  for  four  years. 

Beverly  Hills  (  1 )  didn't  have  authority  under  its 
charter  to  buy  Southland  [McMurray  Depo.  pp.  195- 
198,  202-206],  and  (2)  did  not  have  sufficient  assets 
to  meet  the  requirements  of  the  1964  Amendment  to 
12  U.S.C.  1464.  [See  last  page  of  Ex.  10  to  McMurray 
Depo.]  The  Bank  Board  ignored  the  first  legal  ob- 
stacle and  had  the  Federal  Home  Loan  Bank  of  San 
Francisco  loan  Beverly  Hills  in  excess  of  $10,000,000 
[McMurray  Depo.  p.  211]  to  increase  its  assets  suf- 
ficiently to  be  able  to  pay  out  $1,500,000  as  1%  of  its 
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assets  and  to  provide  the  funds  to  buy  loans  from  the 
Lytton  Savings  and  Loan  Associations. 

Lytton  then  asked  for  the  $300,000  paid  to  the  Webbs 
under  a  Personal  Service  Agreement  for  consultants' 
services  which  had  already  been  performed.  To  obtain 
this  windfall,  Lytton  proposed  that  his  Lytton  Savings 
and  Loan  Associations  sell  some  $12,500,000  in  notes 
to  Beverly  Hills  at  a  premium.  This  sale  was  also  to 
provide  an  additional  $75,000  to  cover  the  taxes  Lytton 
Savings  would  have  to  pay  on  the  $300,000  windfall. 
[Ex.  7  to  McMurray  Depo.] 

Quite  clearly,  Bart  Lytton  and  the  Bank  Board  very 
cavalierly  used  Beverly  Hills  assets  to  make  their  deal. 

The  actions  of  the  Bank  Board  are  questionable  at 
best  when  it  is  recalled  that  the  Bank  Board  had  al- 
ways contended  that  Lytton  was  "equally  at  fault" 
[Tr.  p.  31,  par.  (2)]  in  the  whole  original  transaction. 
In  fact,  the  sequence  of  events,  with  Clarke  appearing 
to  be  an  independent  actor  and  then  turning  Beverly 
Hills  over  to  Lytton,  gives  rise  to  the  implication  that 
Lytton  was  the  prime  culprit  in  the  whole  transaction. 

The  only  part  of  these  financial  transactions  revealed 
in  the  stipulation  presented  to  the  court  for  approval 
was  the  $1,500,000  purchase  of  Southland.  Lytton  asked 
for  and  got  two  additional  concessions :  ( 1 )  a  Cove- 
nant Not  to  Sue,  giving  hiin  a  clean  bill  of  health  on 
his  Beverly  Hills  operation,  and  (2)  the  right  to  issue 
his  own  press  release  in  the  name  of  the  Bank  Board 
praising  his  operations  at  Beverly  Hills.  [McMurray 
Depo.  Ex.  7.] 

At  the  first  day  of  the  hearing  at  which  the  Judg- 
ment of  Dismissal  was  signed,   the  Court  pointed  out 
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the  conflict  of  interest  wherein  Lytton  was  acting  for 
both  Beverly  Hills  as  plaintiff  and  himself  and  his  in- 
terests as  defendants.  [Rep.  Tr.  Vol.  II,  pp.  25,  26.]  As 
a  result,  the  Lyttons  and  Bank  Board  went  out  that 
evening  (the  proceedings  had  started  at  4:40  P.M.) 
[Rep.  Tr.  Vol.  II,  p.  3],  rounded  up  a  new  Board  of 
Directors  for  Beverly  Hills,  gave  them  some  kind  of  a 
briefing  [McMurray  Depo.  pp.  113-115,  123-130,  134, 
138-141.  173,  174]  and  had  them  approve  the  agree- 
ment at  about  5:00  A.M.  the  next  morning.  [Rep. 
Tr.  Vol.  II.  p.  40.]  At  9:00  A.M.  they  were  back  in 
court.  [Rep.  Tr.  Vol.  II,  p.  37.] 

It  is  the  appellant's  contention  that  this  entire  trans- 
action was  not  only  a  fraud  against  the  shareholders 
of  Beverly  Hills  in  the  misuse  of  its  funds  to  buy  off 
Bart  Lytton,  but  was  carried  out  in  such  a  manner 
as  to  be  grossly  unfair  to  appellants  by  conducting 
hearings  vitally  important  to  appellants,  in  secrecy,  and 
without  an  opportunity  to  be  heard  reaching  a  result 
unfair  to  the  appellants.  Where  the  federal  government 
is  a  party  claiming  two  parties  conspired  in  a  manner 
affecting  federal  government  regulatory  powers,  it  is 
just  not  fair,  equitable,  or  proper  to  dismiss  out  one  of 
the  parties,  leaving  a  single  group  of  defendants  unless 
the  government  gets  something  in  return.  While  Mc- 
Murray sought  to  justify  the  dismissal  of  the  Lyttons 
on  the  basis  of  need  to  remove  the  Lyttons  from  con- 
trol of  Beverly  Hills,  the  "settlement"  was  actually  a 
complete  abandonment  and  whitewash  of  all  claims  by 
the  government  against  the  Lyttons.  The  extraordinary 
consideration  given  to  Lytton's  demands  for  settlement 
and  the  excessive  amounts  paid  out  of  Beverly  Hills 
assets  at  the  direction  of  the   Bank  Board  leaves  the 


—22— 

entire  transaction  highly  suspect  and  with  a  clear  aura 
of  impropriety.  In  permitting  a  dismissal  under  these 
circumstances,  appellants  submit  that  the  court  greatly 
abused  its  discretion  in  conducting  this  hearing  and, 
as  stated  in  Part  I  of  this  Argument,  should  have  in- 
sisted upon,  or  ordered,  the  dismissal  of  all  remaining 
defendants. 

There  is  no  question  as  to  the  clandestine  and  secret 
conditions  under  which  those  hearings  were  held.  Had 
the  appellants  been  afforded  the  opportunity  to  appear, 
and  to  expose  the  fraud  being  perpetrated  on  the  court, 
the  result  might  well  have  been  different,  \^^hen  the 
court  later  denied  the  Motion  to  Vacate  or  in  the  Al- 
ternative to  Dismiss,  it  still  did  not  have  before  it 
the  full  details  of  the  transactions  as  revealed  in  the 
McMurray  deposition.  [Deposition  filed  June  24,  1965; 
Motion  Denied  March  25,  1965.] 

The  court  has  intimated  that  the  Judgment  of  Dis- 
missal may  have  destroyed  future  jurisdiction  as  against 
these  appellants  [Rep.  Tr.  Vol.  II,  pp.  37,  39],  but 
that  hardly  excuses  the  failure  to  take  positive  action 
at  the  time  of  these  hearings. 
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Conclusions. 

It  is  respectfully  submitted  that  as  a  matter  of  law 
the  Judgment  of  Dismissal  should  be  reversed,  or,   in 
the  alternative,  that  the  appellants  be  dismissed   from  i 
the  action. 

As  a  matter  of  fairness  and  equity,  if  the  appellants  ■ 
are  not  dismissed  out  of  the  action,  the  Judgment  of 
Dismissal  should  be  reversed  because  of  the  frauds  per- 
petrated on  the  court  and  the  coiu't's  abuse  of  discre- 
tion and  sense  of  fair  play  in  conducting  a  secret  hear- 
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ing  where  matters  highly  prejudicial  to  appellants  were 
decided  and  where  they  were  deliberately  denied,  and 
deprived  of,  the  right  to  be  heard. 
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Supplementary  Factual  Statement. 

Generally. 

Due  to  certain  of  the  statements  made  in  the  Briefs 
filed  by  the  appellees,  particularly  the  Federal  Home 
Loan  Bank  Board,  certain  comments  are  necessary  to 
place  this  case  in  its  proper  perspective. 

In  the  Bank  Board  brief  at  page  2,  the  recital  is 
made  that  the  individual  appellants  were  given  notice 
of  the  resolutions  of  the  Bank  Board  and  given  thirty 
days  to  correct  their  violation  of  law.  Appendix  A  to 
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the  Bank  Board  brief  shows  that  notice  is  to  be  given 
to  the  association  and  "Such  Association  shall  have 
thirty  days  within  which  to  correct  the  alleged  viola- 
tion of  law  .  .  ."  (Emphasis  added.)  Section  1464- 
(d)(1)  of  Title  12  U.S.C,  makes  no  reference  to  pro- 
ceedings by  or  against  individuals. 

Indispensability  of  Parties. 

At  page  3  (including  the  footnote),  counsel  for 
the  Bank  Board  takes  out  of  context  and  misstates  the 
content  of  certain  pleadings.  The  Bank  Board's  Motion 
to  Dismiss,  which  forced  the  association  to  join  the 
Lyttons  and  the  Webbs,  stated  as  its  first  ground  the 
indispensability  of  parties.  [Tr.  p.  5.]  In  the  alterna- 
tive, dismissal  was  asked  for  failure  to  join  interested 
and  necessary  parties.  Finally,  as  a  last  alternative,  the 
Board  contended  that  the  original  complaint  did  not 
present  the  entire  controversy.  The  appellees  believe 
that  the  thrust  of  this  entire  Motion  to  Dismiss  was 
the  "indispensability  of  parties"  and  that  the  association 
would  never  have  brought  the  Lytton  and  Webb  de- 
fendants into  the  action  except  by  being  forced  to  do 
so  on  this  ground.  Now  the  Bank  Board,  having  forced 
the  association  to  join  both  the  Lyttons  and  the  Webbs, 
has  participated  in  the  dismissal  of  the  Lyttons  while 
at  the  same  time  it  attempts  to  maintain  the  action 
against  the  Webbs.  Having  forced  the  naming  of  the 
Webbs  as  indispensable  parties,  they  should  now  be  es- 
topped to  deny  that  indispensability. 

Essence  of  Original  Amended  Complaint. 

Also  at  page  3  of  the  Bank  Board  brief  (and  again 
at  p.  10)  the  Board  says  the  association  incor- 
porated the  Board  resolutions  in  the  Amended  Com- 
plaint. This  was  true,  however,  only  in  regard  to  the 
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controversy  between  the  association  and  the  Board. 
[Tr.  p.  39,  Amended  Complaint  par.  XL]  The  charges 
in  the  resokitions  were  never  alleged  as  against  the 
appellants  by  the  association.  A  reading  of  the  plead- 
ing makes  this  abundantly  clear. 

In  paragraph  XII  [Tr.  p.  40]  the  association  al- 
leged : 

"Said  defendants,  other  than  defendant  Board,  are 
parties  who  have  a  joint  interest  with  plaintiff. 
It  does  not  appear,  however,  that  they  have  any 
standing  to  initiate  an  action  pursuant  to  12  U.S.C. 
§  1464(d)(1)  as  parties  plaintiff.  They  are,  there- 
fore, joined  as  parties  defendant,  subject  to  the 
authority  of  the  court  to  treat  them  as  plaintiffs 
or  defendants  as  may  become  appropriate  in  the 
conduct  of  this  litigation." 

While  the  prayer  of  the  Amended  Complaint  [Tr.  p. 
41]  does  ask  for  adjudication  of  the  rights  and  obliga- 
tions of  the  parties,  this  is  simply  the  usual  prayer  for 
declaratory  judgment,  and  it  would  be  completely  out 
of  text  to  imply,  as  appellees  do,  that  the  association 
was  asking,  or  suggesting,  any  relief  against  appel- 
lants. The  whole  complaint  is  directed  against  the  Bank 
Board. 

Jurisdiction. 

At  page  4  of  the  Bank  Board  brief,  some  irrelevant 
remarks  are  made  to  the  effect  that  the  appellants  did 
not  move  to  dismiss  for  lack  of  jurisdiction.  This  al- 
legation is  pointless  unless  waiver  is  contended.  In  any 
case,  jurisdiction  is  not  a  matter  that  can  be  waived 
and  failure  to  raise  the  question  at  that  time  (after 
the   initial   pleadings)    does   not   preclude   the   question 
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being  raised  later,  even  on  appeal.  On  a  now  pending 
motion  on  the  Second  Amended  and  Supplemental  Com- 
plaint, this  issue  is  being  raised  in  the  District  Court 
on  the  grounds  that  the  Association  could  not  join  the 
Webb  defendants  in  their  litigation  because  (1)  there 
was  no  authority  therefor  under  12  U.S.C.A.  1463(d)- 
(1),  (2)  there  is  no  federal  question,  (3)  there  is  no 
diversity  of  citizenship,  and  (4)  there  could  be  no 
pendent  jurisdiction  as  to  the  Webbs  because  the  fed- 
eral law  cause  of  action  is  against  the  Bank  Board 
and  the  state  law  cause  of  action  is  against  the  Webbs. 
Therefore,  there  is  no  dual  statement  of  federal  and 
state  causes  of  action  against  the  same  defendant  aris- 
ing out  of  a  single  claim  as  required  by  the  rules  on 
pendent  jurisdiction  set  forth  in  the  case  of  Hum  v. 
Oursler  (1933),  289  U.S.  238,  58  S.  Ct.  586,  77  L.  Ed. 
1148. 

Participation  in  Discovery. 

At  page  5  of  the  Bank  Board  brief,  reference  is 
made  to  the  marked  absence  of  appellants  in  discovery 
proceedings.  This  is  misleading  because  all  parties  un- 
derstood that  as  the  association  and  the  present  ap- 
pellants had  common  interests  and  as  the  association 
had  Washington,  D.C.  counsel  conducting  the  dis- 
covery, participation  by  Webb's  attorneys  would  be  un- 
necessary and  costly  duplication.  No  lack  of  interest  on 
Webb's  part  can,  or  should  be,  implied  from  the  fact 
that  the  association  assumed  this  burden  in  the  com- 
mon interests  of  the  association,  the  Lyttons  and  the 
Webbs. 

Settlement  Never  Approved. 

At  page  6,  the  Bank  Board  says  that  Judge  Whelan 
approved  the  settlement.  He  expressly  refused  to  do  so 
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[Tr.  Vol.  I,  p.  22,  et  seq.,  Vol.  II,  p.  41],  and  said 
he  would  go  no  further  than  to  approve  the  Order  of 
Dismissal. 

There  Were  No  Attempted  Prior  "Sales". 

At  page  7  of  the  Bank  Board  brief,  the  Bank  Board 
misquotes  the  deposition  of  Eugene  Webb,  Jr.  (this 
deposition  is  not  a  part  of  the  record)  by  stating  that 
he  had  attempted  to  sell  the  association  to  others  prior 
to  this  transaction.  This  is  a  gross  misstatement  of 
fact.  Webb  testified  on  deposition  that  he  had  tried 
to  transfer  control  of  Beverly  Hills  to  competent  man- 
agement so  that  he  could  retire  and  that  he  had  tried 
to  sell  the  Southland  Company.  He  further  related  that 
in  seeking  transfer  of  control  he  had  attempted  to  have 
the  Bank  Board  approve  a  conversion  of  Beverly  Hills 
(the  association)  to  a  stock  company  that  could  be 
sold  to  a  holding  company.  However,  such  a  conver- 
sion and  sale  would  have  called  for  pro  rata  distribution 
of  the  assets  to  the  depositors  and  in  no  way  con- 
templated a  profit  to  Webb,  except  as  a  depositor.  There 
was  never  any  contemplated  "sale"  in  the  sense  im- 
plied by  the  Bank  Board  brief. 

Bank  Board  Examiners. 

At  page  14,  the  Bank  Board  implies  that  Bank 
examiners  ivcrc  not  present  at  all  times.  It  is  true 
that  appellants'  counsel  stated  on  motion  in  the  court 
below  that  the  examiner  was  a  Mr.  Spencer.  As  to 
this,  it  appears  in  the  affidavits  filed  by  the  Bank 
Board  that  appellants  were  in  error.  The  affidavit 
does  not  deny,  however,  that  there  were  examiners 
present  at  all  times,  as  alleged,  though  one  of  these 
examiners  may  have  been  misidentified  as  Spencer. 
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Corporate  Opportunity. 

At  page  15  of  the  Bank  Board  brief  there  is  a  ref- 
erence to  Appendix  C  and  the  contention  that  a  fed- 
eral association  could  perform  certain  escrow  func- 
tions. This  is  purely  irrelevant  because  the  Webb  de- 
fendants have  never  been  accused  of  taking  advantage 
of  a  corporate  opportunity  of  the  association  in  the  sale 
of  Southland,  and  in  fact  Chairman  McMurray  of  the 
Federal  Home  Loan  Bank  Board  expressly  disclaimed 
such  a  charge.  [McMurray  Depo.  p.  29.] 

Purported  Justification  for  Secrecy. 

The  appellees  attempt  to  justify  the  secrecy  in  or- 
dering the  dismissal  in  this  case  on  the  basis  that 
there  was  danger  of  a  run  on  the  savings  and  loan 
association.  It  is  highly  unlikely  that  such  a  run  would 
take  place  simply  because  a  lawsuit  was  settled  and  an 
escrow  company  bought  by  the  association.  Appellants 
believe  that  the  real  reason  for  the  secrecy  was  that 
the  appellants  would  have  forced  the  disclosure  of  all 
the  facts  involved  in  the  settlement  and  that  such  facts 
could  not  stand  the  light  of  publicity. 

Nevertheless,  the  appellees  were  successful  in  obtain- 
ing the  dismissal  by  presenting  a  stipulation  which 
withheld  many  of  the  key  facts  of  the  settlement  and 
failed  to  disclose  the  real  transaction. 

Qualifications  of  Directors. 

The  Bank  Board  brief  goes  to  great  length  to  dis- 
cuss the  qualifications  of  the  directors  collected  by  the 
Bank  Board  and  placed  in  office  pursuant  to  the  exer- 
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cise  of  proxies.  At  no  time  have  the  appellants  chal- 
lenged the  qualifications  of  these  directors.  What  ap- 
pellants have  tried  to  emphasize  is  the  fact  that  the 
record  is  clear  that  an  attempt  was  made  to  get  the 
case  dismissed  based  upon  a  stipulation  by  the  Lytton 
controlled  Board  of  Directors  of  the  Association.  Only 
after  the  Court  raised  the  issue  of  conflict  of  interests 
between  the  Lyttons  being  both  plaintiffs  and  defend- 
ants in  the  settlement  did  the  parties  go  out  at  an  ad- 
journment of  the  court  proceedings  and  obtained  the 
new  Board.  Presumably,  Preston  Silbaugh  had  already 
been  selected  as  Executive  Officer,  as  he  was  avail- 
able in  Los  Angeles  at  the  time  instead  of  being  at 
his  then  place  of  employment  in  Chile.  Director  Spencer, 
however,  learned  of  his  selection  on  the  evening  of  ad- 
journment [McMurray  Depo.  p.  121]  (the  court  pro- 
ceedings ended  somewhere  after  5  :(X)  o'clock  on  a  Thurs- 
day and  resumed  the  next  morning  at  9:00  A.M.) 
and  summarily  resigned  from  employment  from  the 
Federal  Home  Loan  Bank  Board.  There  has  been  no 
evidence  as  to  when  directors  Boyko,  Breslin  and  Webb 
were  first  contacted,  but  the  McMurray  deposition  in- 
dicates they  were  gathered  together  the  evening  of  the 
first  day  in  court  and  stayed  up  all  night  until  5 :30 
A.M.  in  the  morning  to  get  the  document  signed.  If 
this  Board  had  been  selected  in  advance  and  apprised 
of  the  proposed  settlement,  the  parties  would  hardly 
have  had  to  work  all  night  to  approve  a  previously 
agreed  to  settlement.  In  fact,  it  is  reasonable  to  assume 
that  they  would  have  been  the  parties  to  have  executed 
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the  original  settlement  agreement.  As  it  turned  out,  the 
only  document  signed  by  any  new  member  of  the  as- 
sociation Board  was  the  Covenant  Not  to  Sue  signed 
by  Preston  Silbaugh.  All  the  other  documents  were 
signed  by  counsel  for  the  parties,  who  were  not  sub- 
stituted or  changed  during  the  overnight  adjournment. 
The  obvious  conclusion  therefore,  as  supported  by  the 
rather  vague  testimony  of  Chairman  McMurray  of  the 
events  of  Thursday  night,  is  that  the  Bank  Board  had 
to  work  from  the  adjournment  of  court  on  Thursday 
until  5:30  A.M.  on  Friday  morning  in  order  to  get 
the  new  Board  of  Directors  together,  give  them  some 
sort  of  a  briefing,  and  obtain  a  resolution  authorizing 
the  settlement. 

Reich  V.  Webb. 

At  page  15  of  the  Bank  Board  brief,  the  Bank  Board 
attempts  to  attach  some  significance  to  Reich  v. 
Webb,  336  F.  2d  153  (9th  Cir.  1964).  The  issues 
raised  and  decided  there  have  no  relevancy  to  these  pro- 
ceedings. Subject  matter  jurisdiction,  which  cannot  be 
waived,  base  never  been  raised  or  determined,  Reich  v. 
Webb  notwithstanding,  because  of  the  particular  con- 
text of  that  appeal  brought  by  attempted  interveners. 
This  Court  stated  that  the  Bank  Board  had  certain 
broad  powers  to  obtain  relief  sought  by  the  inter- 
venors.  The  question  of  how  these  powers  were  to  be 
specifically  invoked  was  never  a  question  before  this 
Court.  In  the  motions  presently  pending  in  the  court 
below,  the  appellants  have  pointed  out  at  some  length 
that  while  the  Bank  Board  had  the  powers  to  obtain 
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the  relief  sought  by  the  interveners  they  failed  to  ex- 
ercise those  powers  in  the  manner  provided  by  law. 
Title  12,  U.S.C.A.  Section  1464(d)(1),  provides  for 
action  only  between  an  association  and  the  Bank  Board. 
No  authority  can  be  found  in  that  section  for  an  ac- 
tion against  individuals  brought  directly  by  the  Bank 
Board.  There  is,  however,  another  Section  of  1464  (1464 
(f)(1))  which  does  permit  direct  action  against  indi- 
viduals by  the  appointment  of  a  conservator  or  receiver 
for  the  association  (a  remedy  likely  to  be  used  only 
where  the  association  refuses  to  bring  the  action  it- 
self) where  the  Bank  Board  would  step  into  the  shoes 
of  the  association  and  exercise  all  statutory  and  com- 
mon law  remedies  and  pursue  all  causes  of  action  that 
might  be  available  to  the  association.  For  some  reason, 
this  legally  authorized  procedure  was  never  used  by 
the  Bank  Board.  All  of  the  parties  to  this  litigation 
have  exhaustively  researched  all  litigation  in  which  the 
Federal  Home  Loan  Bank  Board  has  been  involved, 
and  appellants  have  been  unable  to  find,  and  appellees 
have  failed  to  cite,  a  single  case  where  the  Bank  Board 
has  brought  suit  against  individuals  directly  and  in 
its  own  name. 
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LEGAL  AUTHORITIES  CITED. 

L 
It  Was  Improper  for  the  Court  Below  to  Dismiss 
All   but    One    of    the    Alleged    Co-conspirators 
Without    Dismissing    the    Remaining    Alleged 
Conspirator. 

The  briefs  of  the  appellees  raise  no  new  case  au- 
thority, and  despite  the  attack  of  the  Bank  Board 
on  the  authorities  cited  by  the  appellants,  we  submit 
that  the  lengthy  dissection  of  the  facts  of  these  cases 
fails  to  disturb  the  basic  legal  concepts  asserted.  For 
example,  the  Bank  Board  spends  considerable  time  dis- 
cussing the  facts  of  Keppleman  v.  Upton,  84  F.  Supp. 
478,  cited  by  appellants.  However,  it  appears  to  be 
immaterial  why  the  co-defendants  were  dismissed.  The 
fact  is  that,  once  they  were  dismissed,  a  single  defend- 
ant remained  and  the  court  rightly  held  that  he  should 
be  dismissed  where  charged  with  conspiracy.  The  Kepp- 
leman case  said  that  the  court  could  not  entertain  a 
cause  of  action  against  military  personnel.  It  did  not 
say  that  the  plaintiff  was  foreclosed  from  proving  that 
they  were  conspirators,  although  they  might  be  un- 
named as  defendants. 

Despite  the  involved  facts  of  the  Reitmiester  v.  Reit- 
micstcr  and  Elliott  v.  Paramount  Film  Distributing 
Corporation  cases,  those  cases  did  in  fact  hold  that  a 
sole  remaining  alleged  conspirator  must  be  dismissed 
where  the  prior  alleged  conspirators  had  already  been 
dismissed  from  the  action. 
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The  Bank  Board  does  cite  Broadway  &  Ninety-Sixth 
Street  Realty  Corporation  v.  Locw's,  Inc.,  2Z  F.R.D. 
9  (D.C.,  S.D.,  N.Y.  1958)  and  Southern  Electric  Gen- 
crating  Company  v.  Allen  Bradley  Company,  30  F.R.D. 
135  (D.C.,  S.D.,  N.Y.  1962)  where  the  District  Court 
in  each  case  held  that  it  was  proper  to  dismiss  part 
of  the  defendants  in  anti-trust  litigation  while  not  dis- 
missing the  remaining  defendants.  Those  cases,  how- 
ever, are  distinguishable  here  because  in  each  of  these 
cases  more  than  one  alleged  conspirator  remained  in 
the  action.  Neither  of  those  cases  involved  dismissals 
reducing  the  case  to  a  single  remaining  alleged  con- 
spirator defendant.  This,  appellants  contend,  is  the  basic 
distinction  between  the  cases  cited  by  appellants  and 
those  cited  by  the  appellees.  In  each  of  the  cases  cited 
by  the  appellants  the  dismissal  was  on  the  basis  that 
there  was  a  single  remaining  alleged  conspirator  as  de- 
fendant and  that  as  that  alleged  single  conspirator  could 
not  conspire  with  himself,  the  action  had  to  be  dis- 
missed as  to  him. 

II. 

It  Was  Improper  to  Conduct  Clandestine  Court  Pro- 
ceedings Where  the  Alleged  Co-conspirators 
Were  Dismissed  in  Utmost  Secrecy  and  With 
No  Notice  to  the  Remaining  Defendants. 

All  of  the  appellees  have  carefully  avoided  discus- 
sion of  this  very  touchy  subject  except  a  brief  reference 
in  one  brief  to  the  necessity  for  secrecy.  As  we  have 
heretofore  pointed  out  under  the  Supplementary  Fac- 
tual Statement,  we  believe  the  reason  given  for  secrecy 
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is  not  the  real  one.  A  run  on  the  association,  or  finan- 
cial damage  to  the  association,  by  reason  of  disclosure 
of  the  settlement  as  to  the  Lyttons  was  unlikely,  par- 
ticularly in  light  of  the  publicity  whitewash  given  the 
Lytton  operation  of  the  association.  [See  McMurray 
Depo.  p.  190.] 

What  the  parties  were  really  afraid  of  was  that  the 
Webb  defendants  would  force  disclosure  of  the  entire 
transaction,  part  of  which  was  illegal  and  ultra  vires 
on  the  part  of  the  association's  officers.  (See  pp.  5 
and  19  of  Appellants'  Opening  Brief  and  pp.  194  et 
seq.  of  the  McMurray  deposition  where  he  discussed 
the  authority  for  associations  to  acquire  other  com- 
panies such  as  Southland  and  revealed  that  (1)  the 
enabling  resolution  of  the  Bank  Board  authorizing  such 
acquisition  had  not  been  passed  (p.  195),  and  (2) 
that  the  Beverly  Hills  charter  had  not  been  amended 
to  permit  such  an  acquisition  (p.  196,  ct  seq.) ). 

There  is  no  denial  that  the  hearing  was  conducted 
in  utmost  secrecy  (and  the  record  is  clear  on  this 
point)  with  the  reporter's  notes  sealed  until  after  the 
press  release. 

These  appellants  were  denied  any  opportunity  to  be 
heard  at  that  time  to  urge  the  points  now  raised  on 
this  appeal,  or,  as  shareholders  of  Beverly  Hills,  to 
force  disclosure  of  the  facts  to  stop  an  illegal  and  ultra 
vires  transaction  as  well  as  the  misuse  of  the  associa- 
tion's assets  in  buying  out  the  Lytton  control  of  Bev- 
erly Hills.  The  fact  that  appellants  later  had  a  hear- 
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ing  on  a  Motion  to  Vacate  was  no  satisfactory  sub- 
stitute when  the  transaction  of  sale  back  of  the  dis- 
missal was  already  a  fait  accompli. 

It  is  submitted  that  such  conduct  on  the  part  of 
counsel  and  the  court  below  merits  the  dissapproval  of 
this  Court. 

Suggestion  as  to  Jurisdiction. 

While  the  appellants  have  not  stated  as  points  on 
appeal  the  question  of  the  jurisdiction  of  the  court  be- 
low to  entertain  the  basic  action,  they  have  made  cer- 
tain motions  on  that  ground  to  the  court  below  on  the 
now  pending  Second  Amended  and  Supplemental  Com- 
plaint. 

The  appellees  themselves  have  raised  the  question  of 
alleged  failure  to  file  motions  to  dismiss  as  against 
the  original  Amended  and  Supplemental  Complaint  and 
have  implied  a  waiver  of  this  defense  on  the  part  of 
the  appellants.  It  is  believed  to  be  appropriate  there- 
fore, even  though  the  question  has  not  been  raised  as 
a  point  on  appeal,  to  suggest  to  the  Court  that  the  ques- 
tion of  jurisdiction  be  examined,  as  is  the  prerogative  of 
any  appellate  court. 

As  stated  under  the  Supplementary  Factual  State- 
ment (supra),  there  is  no  authority  for  this  action 
against  individual  defendants  under  12  U.S.C.A.  1464- 
(d)(1).  The  reciprocal  right  to  bring  suit  found  in 
that  section  (Appendix  A  to  the  Bank  Board  brief) 
is  between  the  association  and  the  Bank  Board.  The  as- 
sociation recognized  the  fact  in  paragraph  XII  of  the 
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Amended    and    Supplemental    Complaint    [Tr.    p.    40] 

where  they  stated: 

"It  does  not  appear,  however,  that  they  have  any 
standing  to  initiate  an  action  pursuant  to  12  U.S.C. 
§1464(d)(l)  as  parties  plaintiff." 

This  reference  was  made  in  regard  to  the  Lytton  and 
Webb  individuals. 

Secondly,  there  is  no  federal  question  involved  in  this 
litigation  and  none  has  ever  been  urged. 

Thirdly,  there  is  no  diversity  of  citizenship  because 
the  association  is  organized  under  the  laws  of  the 
State  of  California  and  the  individual  parties  defendant 
are  all  citizens  and  residents  of  the  State  of  California. 

Lastly,  there  is  and  can  be  no  pendent  jurisdiction 
existing  under  the  association's  Amended  and  Sup- 
plemental Complaint  as  to  the  Webbs  because  the  fed- 
eral law  cause  of  action  is  against  the  Bank  Board 
and  the  state  law  cause  of  action  is  against  the 
Webbs.  Therefore,  there  is  no  dual  statement  of  federal 
and  state  causes  of  action  against  the  same  defendant 
arising  out  of  a  single  claim.  This  is  a  requirement  for 
pendent  jurisdiction  as  set  forth  in  the  leading  case  of 
Hum  V.  Oursler  (1933),  289  U.S.  238,  58  S.  Ct. 
586,  77  L.  Ed.  1148. 

In  Hum  the  court  set  a  double  criteria  for  pendent 
jurisdiction  by  stating  ( 1 )  the  federal  claim  must  not 
be  "plainly  wanting  in  substance"  and  (2)  the  federal 
and  nonfederal  claims  must  be  but  different  grounds 
asserted  to  support  a  "single  cause  of  action".   Here, 
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it  cannot  be  contended  that  the  federal  claims  (against 
the  Bank  Board  by  the  Association),  and  the  state  law 
claim  against  the  Lyttons  and  Webbs  are  part  of  a 
"single  cause  of  action."  Not  only  are  there  different 
defendants,  but  the  relief  asked  against  them  is  en- 
tirely different.  The  Amended  and  Supplemental  Com- 
plaint makes  it  clear  that  the  association  had  a  dispute 
with  the  Bank  Board  but  had  no  dispute  with  the 
Webb  defendants. 

This  Court  followed  the  Hum  rule  in  Pursche  v. 
Atlas  Scraper  &  Engineering  Co.,  9th  Cir.  (1962), 
300  F.  2d  467,  483,  where  the  court  approved  "con- 
siderable overlap  in  their  factual  basis"  and  distin- 
guished Ditbil  V.  Ray  ford  Camp  Co.,  9th  Cir.  (1950), 
184  F.  2d  899,  where  the  operative  facts  were  found 
to  be  different. 

Likewise,  there  is  no  question  of  there  being  any 
ancillary  jurisdiction  because,  as  this  Court  stated  in 
Glens  Falls  Indemnity  Company  v.  United  States,  9th 
Cir.  (1950),  229  F.  2d  370,  ancillary  jurisdiction  arises 
under  a  cross-claim  under  Rule  13  or  a  third  party 
claim  under  Rule  14  (and  therefore  cannot  arise  in  a 
complaint). 

Standing  of  Appellants  to  Appeal. 

The  appellees  Lytton  devote  most  of  their  brief  in 
reurging  the  previously  argued  Motion  to  Dismiss  di- 
rected to  this  appeal  on  the  ground  that  the  appellants 
have  no  standing  in  this  Court  to  appeal  the  deci- 
sion of  the  District  Court  dismissing  out  the  other  co- 


—16— 

defendants.  The  appellants  believe  that  that  matter  has 
been  fully  argued  in  the  briefs  heretofore  submitted  and 
that  no  further  argument  on  this  question  is  necessary 
at  this  time. 

Conclusions. 

It  is  respectfully  submitted  that  for  the  reasons  here- 
in urged  (1)  these  appellants  should  be  dismissed  from 
the  action  or  (2)  the  judgment  dismissing  the  Lytton 
defendants  should  be  set  aside  and  the  parties  returned 
to  their  respective  positions  in  the  litigation  as  they 
existed  prior  to  the  Judgment  of  Dismissal. 

Respectfully  submitted, 

Pollock  &  Deutz, 
John  P.  Pollock, 
Max  F.  Deutz, 
By  Max  F.  Deutz, 

Attorneys  for  Appellants. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

John  P.  Pollock 
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BRIEF  FOR  APPELLEE,  FEDERAL  HOME  LOAN  BANK  BOARD 


STATEMENT  CONCERNING  JURISDICTION 

The  jurisdiction  of  the  District  Court  in  the  litigation  from  whence 
his  present  attempted  appeal  is  prosecuted,  Beverly  Hills  Federal  Sav- 
ings &  Loan  Association  v.  Federal  Home  Loan  Bank  Board,  et  al.,  Civil 
STumber  62-305-FW,  is  based  upon  Section  5(d)(1)  of  the  Home  Owners' 
Loan  Act  of  1933,  as  amended,  12  U.S.C.  Section  1464(d)(1)  and  the  Fed- 
eral Declaratory  Judgments  Act,  28  U.S.C.  Section  2201,  2202,  [See 
\mended  and  Supplemental  Complaint  for  Declaratory  Judgment,  Injunc- 
ion  and  Other  Relief  (Tr.  I,  36)],  as  well  as  Answer,  Counterclaim  and 
pross-Claims  filed  by  Appellee,  Federal  Home  Loan  Bank  Board  and 


the  respective  answers  thereto  by  the  respective  parties  [See  Tr.  I,  42 
Tr.  I,  78;  Tr.  I,  75;  Tr.  I,  102;  Tr.  I,  87;  Tr.  I,  90;  Tr.  I,  93;  Tr.  I,  99; 
Tr.  I,  72.]^ 

Jurisdiction  of  this  Court  of  Appeals  has  attempted  to  be  invoked 
by  Appellants  pursuant  to  28  U.S.C.  Sections  1291  and  1294.2 

STATEMENT  OF  THE  CASE 

On  January  26,  1962,  the  Federal  Home  Loan  Bank  Board 
adopted  Board  Resolution  Number  15,430,  pursuant  to  Section  5(d)(1)  o 
the  Home  Owners'  Loan  Act  of  1933,  as  amended.    This  resolution  re- 
cited certain  improper  actions  on  the  part  of  various  enumerated  par- 
ties including  specifically  all  of  the  Appellants.    In  accordance  with  th 
statute,  the  persons  upon  whom  the  resolution  was  served  (all  appel- 
lants were  served  individually)  were  given  thirty  (30)  days  within whic 
to  correct  their  violations  of  law  and  the  regulations  of  the  Federal 
Home  Loan  Bank  Board  (Tr.  I,  8). 

Within  the  thirty  day  period,  Beverly  Hills  Federal  Savings  &  Loa 
Association  (one  of  the  parties  served  with  the  aforereferenced  resok 
tion)  filed  in  the  United  States  District  Court  for  the  Southern  District 
of  California  a  Complaint  for  Declaratory  Relief  and  named  as  the  sol 
defendant,  the  Federal  Home  Loan  Bank  Board.    This  Complaint  pres- 


■^Appellants  on  page  18  of  their  Brief  refer  to  a  Second  Amended  and  Supplemen 
al  Complaint,  filed  by  Appellee,  Beverly  Hills  Federal  Savings  &  Loan  Asso- 
ciation; this  is  not  part  of  the  record  of  this  appeal  and  further  occurred  sub 
sequent  to  the  action  herein  sought  to  be  revived  and  accordingly  will  not  be 
treated  in  this  brief. 

^Pursuant  to  this  Court's  Order  of  November  23,  1965,  the  issue  of  appellate 
jurisdiction  has  been  reserved  to  await  a  hearing  on  the  merits.    Appellee, 
Federal  Home  Loan  Bank  Board  specifically  adopts  and  makes  a  part  hereof 
all  reasons  advanced  previously  which  demonstrate  the  lack  of  appealable  in 
terest  of  Appellants. 


ented  the  sole  issue  of  the  present  status,  rights  and  duties  of  the  then 
directors  of  the  Federal  Association  and  the  legality  of  their  election. 
(Tr.  I,  2). 

On  March  30,  1962,  the  Federal  Home  Loan  Bank  Board  adopted 
Resolution  Number  15,703  (Tr.  I,  27),  which  set  forth  specific  charges 
against  each  of  the  Appellants  herein,  as  well  as  against  all  other  par- 
ties previously  served  with  Board  Resolution  Number  15,430.    On  April 
7,  1962,  the  defendant.  Federal  Home  Loan  Bank  Board  filed  a  Motion 
to  Dismiss  the  Complaint  for  Declaratory  Relief  and  submitted  as  a 
basis  therefor,  inter  aZJa.that  the  entire  controversy  had  not  been  pres- 
ented to  the  Court  since  issues  presented  in  Board  Resolution  Number 
15,430  were  not  presented  by  such  action.    On  April  23,  1962,  United 
States  District  Judge  Carter  denied  the  motion  of  the  defendant.  Fed- 
eral Home  Loan  Bank  Board  to  dismiss  the  complaint  and  granted  the 
motion  of  the  plaintiff,  Federal  Association  for  leave  to  file  an  amended 
and  supplemental  complaint  and  for  an  order  adding  all  interested  par- 
ties.^ 

The  Amended  and  Supplemental  Complaint  for  Declaratory  Judg- 
ment, Injunction  and  Other  Relief  was  filed  by  the  plaintiff,  Association 
on  April  23,  1962  (Tr.  I,  36).    The  Association  incorporated  both  Board 
Resolutions,  previously  referred  to  as  Exhibits  1  and  2  to  their  plead- 


The  argument  made  to  the  Court  in  regard  to  indispensable  parties  in  the  mo- 
tion to  dismiss  the  Complaint  for  Declaratory  Relief  was  of  an  alternative  na- 
ture to  the  argument  previously  referred  to  in  the  above.    Specifically,  it  was 
argued  that  since  the  Board  Resolution  15,430  raised  the  issue  of  each  of  the 
named  appellants'  right  (as  well  as  certain  other  named  persons)  to  hold  office 
in  Beverly  Hills  Federal  as  well  as  their  right  to  serve  in  a  fiduciary  capacity 
in  the  future,  such  matters  should  not  be  adjudicated  without  their  presence 
(See  paragraph  12(b)  of  Amended  and  Supplemental  Complaint),  Judge  Carter 
specifically  rejected  this  argument.    The  Appellee  Board  regrets  the  necessity 
to  refer  to  matters  outside  the  record  of  the  appeal.    Such  references  are  ne- 
cessitated by  the  repeated  reference  by  Appellants  to  matters  outside  the  rec- 
ord. 


ing  (See  Par.  10,  11  of  the  Amended  Complaint,  Tr.  I,  39),  and  specif- 
ically incorporated  all  controversies  alleged  in  such  Resolutions  to  be 
adjudicated  by  the  court  below,  (See  first  prayer  for  relief,  Tr.  I,  41). 
Contrary  to  the  assertion  of  Appellants  in  their  statement  of  the  case, 
(top  of  page  3  and  a  part  of  their  opening  brief),  where  it  is  contended  tha 
"no  cause  of  action  was  stated  against  these  new  parties",  the  Amended 
and  Supplemental  Complaint  in  paragraph  12(b)  clearly  joins  all  defend- 
ants other  than  the  Federal  Home  Loan  Bank  Board  to  the  real  and  ex- 
isting controversy  set  forth  in  paragraph  11  thereof.  Appellants  in  their 
Answer  to  the  Amended  and  Supplemental  Complaint  prayed  that  the 
Court  adjudicate  and  declare  their  rights,  duties,  obligations  and  status 
as  they  relate  to  matters  asserted  by  both  plaintiff.  Association  and  de- 
fendant. Federal  Home  Loan  Bank  Board. 

It  is  to  be  noted  that  subsequently  no  motion  was  made  in  accord- 
ance with  Rule  12(b)  of  the  Federal  Rules  of  Civil  Procedure  to  dismiss 
for  lack  of  jurisdiction  of  the  person  by  any  party  joined  and  that  no 
such  defense  was  raised  in  the  responsive  pleading  of  any  of  the  parties 
in  accordance  with  Rule  12(b).   Additionally,  the  Federal  Home  Loan 
Bank  Board  filed  individual  Cross -Claims  against  each  of  the  named 
Appellants  herein.    Again,  the  Appellants  did  not  file  any  12(b)  motions  I 
but  rather  answered  individually  these  Cross -Claims  and  admitted  ju- 
risdiction. 

In  an  endeavor  to  support  their  respective  positions  and  to  bring 
the  action  below  to  its  earliest  possible  conclusion,  the  Appellee,  As- 
sociation, the  Lytton  Appellees  and  the  Appellee  Board  utilized  vigor- 
ous discovery.  The  Appellee,  Association  caused  depositions  to  be  taken 
of  savings  and  loan  executives  from  San  Antonio  to  San  Francisco  and 
from  St.  Paul  to  Pittsburgh.    Pursuant  to  exhaustive  Interrogatories 
filed  by  the  Lytton  Appellees,  the  Appellee  Board  was  required  to  pre-  • 
pare  two  volumes  of  Answers  containing  literally  thousands  of  entries 
Additionally,  the  Appellee  Board  took  the  depositions  of  the  Appellee, 
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Bart  Lytton  and  two  of  the  executives  of  the  Appellee,  Lytton  Financial 
Corporation,  as  well  as  of  the  Appellants,  Eugene  Webb,  Jr.  and  Rich- 
irds  Matthews,  Jr.  Additionally,  the  Appellee  Board  sought  and  obtained 
production  of  documents  thru  the  use  of  subpoenas  rfwces  tecum.  Through- 
Dut  these  discovery  proceedings,  there  was  a  marked  absence  of  the  Ap- 
jellants  or  their  counsel  from  the  depositions  taken  by  the  Appellee, 
Association.    Counsel  for  the  Appellants,  Mr.  Pollock,  only  appeared  at 
;he  depositions  of  the  Appellee,  Bart  Lytton  and  the  two  executives  of 
;he  Appellee,  Lytton  Financial  Corporation,  which  were  taken  in  Cali- 
'ornia,  in  addition  to  appearing  to  represent  the  two  Appellants,  who 
vere  deposed. 

After  the  litigation  was  in  progress,  beginning  less  than  a  year 
ifter  its  inception,  the  Lytton  Appellees  successively  and  continually 
Bxplored  ways  and  means  to  end  the  litigation  as  far  as  the  Appellee,  As- 
sociation and  the  Appellee  Board  were  concerned.    The  Appellee  Board 
in  connection  with  any  settlement  with  the  Lytton  Appellees  had  one 
jasic  notion  in  mind,  as  former  Chairman  McMurray  so  well  explained 
in  his  deposition  (McMurray  Deposition,  41-43,  58-60,  123-177),  the 
:irst  deposition  taken  by  the  Appellants  in  this  litigation,  which  was  not 
;aken  until  March,  1965.    Thus,  so  far  as  the  Lytton  Appellees  were 
concerned,  the  requirement  of  the  Appellee  Board  from  the  very  begin- 
ning or  its  basic  principle,  as  former  Chairman  McMurray  phrased  it, 
ivas  a  complete  change  in  the  directors  of  the  Association  with  the  end 
result  of  a  public  interest  board  of  directors  being  in  charge  and  con- 
;rol  of  the  Appellee,  Association,  so  that  it  would  finally  be  returned  to 
its  proper  owners,  the  members  of  the  Association. 

Thus,  during  the  course  of  the  action  in  Federal  Court,  never  was 
;here  any  attempt  made  by  the  Appellants  to  settle  the  litigation  from 
their  viewpoint,  whether  or  not  they  were  aware  of  the  Lytton  Appellees' 
repeated  offers  of  settlement. 

When  the  Appellee,  Bart  Lytton,  in  December,  1964  suggested  a  pos- 


sible  settlement  to  former  Chairman  McMurray  and  agreed  that  a  basic 
point  of  any  such  proposed  settlement  would  be  the  submission  of  his 
resignation  and  the  resignation  of  all  the  then  present  directors  of  Bev- 
erly Hills  Federal  Savings  &  Loan  Association,  the  Appellee  Board  saw 
that  Mr.  Lytton  and  the  Lytton  defendants  were  willing  to  meet  the  Ap- 
pellee Board's  basic  principle  as  to  a  settlement  with  them.   Accord- 
ingly, acting  in  the  public  interest  of  saving  the  time  and  energies,  not  , 
only  of  a  governmental  agency  but  also  of  the  Federal  Association,  which 
would  inure  to  the  benefit  of  the  public  generally  and  the  members  of  th<i 
Appellee,  Association  specifically,  and  after  exhaustive  negotiations  con 
ducted  by,  and  modification  as  required  by,  the  Appellee  Board  (McMur 
ray  Deposition,  108, 110),  the  Appellee  Board  with  the  Appellee,  Associ- 
tion  and  the  Lytton  Appellees  reached  a  settlement  which  was  properly 
approved  by  District  Judge  Whelan  on  January  14,  1965.    The  Appel- 
lants, the  Webb  defendants  below,  then  moved  to  set  aside  the  settlemer 
or  in  the  alternative  to  require  the  District  Judge  to  dismiss  them. 

The  Webb  defendants  contended  that  they  had  been  "left  holding  the, 
bag"  (Tr.  I,  164)  because  they  were  not  part  of  the  settlement,  although 
from  the  inception  of  the  litigation  they  had  never  indicated  any  desire 
or  willingness  to  effectuate  a  settlement.    Counsel  for  the  Lytton  de- 
fendants at  bar  in  essence  defined  the  phrase  "left  holding  the  bag"  as 
the  Appellants'  counsel's  "dismay  at  being  no  longer  able  to  count  on 
the  other  defendants  to  take  depositions  throughout  the  country  and 
otherwise  carry  the  burden  of  the  case  for  him,"  which  was  "doubtlesS| 
a  disappointment"  (Tr.  IV,  23).    Realizing  that  the  dismissal  of  other 
Appellees  in  no  way  affected  the  defense  of  the  Appellants  of  their  own 
unlawful  conduct  in  the  sale  of  Beverly  Hills  Federal  Savings  &  Loan 
Association,  District  Judge  Whelan  properly  refused  to  grant  the  relieji  ; 
requested  by  the  Appellants  in  their  motion  to  dismiss  and  it  is  from    ' 
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his  dismissal  that  Appellants  are  attempting  to  prosecute  this  appeal. 

Lastly,  the  Appellee  Board  does  not  wish  to  burden  the  Court  with 
natters  outside  of  the  record,  as  raised  by  the  Appellants  in  their  state- 
nent  of  the  case.    However,  the  Appellee  Board  desires  to  call  the 
Court's  attention  to  page  3  of  Appellants'  Brief  where  it  is  asserted 
hat  Eugene  Webb,  Jr.  desiring  to  relieve  himself  of  his  responsibili- 
ies  made  arrangements  with  the  Attorney  for  Lytton  to  have  him  be- 
:ome  President  and  General  Manager  of  Beverly  Hills  Federal  Savings 
I  Loan  Association. 

While  true  that  such  arrangements  were  finally  made,  it  should  be 
;aid  that  Eugene  Webb,  Jr.  in  his  deposition  of  October  27  thru  Novem- 
ler  6,  1963  testified  freely  that  many  contacts,  approaches,  conversa- 
ions  and  negotiations  took  place  over  a  considerable  period  of  time 
/ith  both  individuals,  such  as  Richards  Matthews,  Jr.,  a  co-defendant 
n  this  case,  and  also  representatives  of  several  savings  and  loan  hold- 
ng  companies  with  the  objective  of  selling  the  Association  to  their  re- 
ipective  companies. 

COUNTERSTATEMENT  OF  QUESTIONS  PRESENTED 

1.  Whether  the  Court  below  erred  in  dismissing  the  Appellees, 

i'ho  were  defendants  and  cross -defendants  below,  Lytton  Financial  Cor- 
)oration,  Beth  Lytton,  Bart  Lytton,  Thomas  W.  Clarke,  H.  P.  Braman 
ind  Glenn  Wilson? 

2.  Whether  the  Court  below  erred  in  not  dismissing  the  Appellants? 

3.  Whether  the  Court  below  erred  in  granting  an  Order  and  Judg- 
nent  of  Dismissal  to  the  Lytton  Appellees,  the  Appellee,  Association 
ind  the  Appellee  Board,  based  upon  a  Stipulation  and  Covenant  Not  to 
)ue,  in  which  the  Appellants  were  not  involved  and  where  such  Order 
ind  Judgment  preserved  the  rights  of  the  Appellants? 


ARGUMENT 

I.  SUMMARY  OF  ARGUMENT 

The  Court  below  did  not  err,  as  contended  by  Appellants,  in  grant- 
ing an  Order  and  Judgment  of  Dismissal  to  the  Lytton  Appellees,  the 
Appellee,  Association  and  the  Appellee  Board,  based  upon  a  Stipulation 
and  Covenant  Not  to  Sue,  in  which  the  Appellants  were  not  involved  and. 
where  such  Order  and  Judgment  preserved  the  rights  of  the  Appellants.- 

The  controversy  below  was  not  bottomed  on  a  theory  of  a  conspir-  I 
acy  between  the  Appellants  and  the  Lytton  Appellees,  as  can  be  seen 
from  an  examination  of  the  pleadings  before  this  Court.    Even  assum-  , 
ing  for  the  purposes  of  argument  that  this  were  not  the  case,  there  is    | 
no  inherent  bar  to  dismissing  one  or  more  co-conspirators  and  con- 
tinuing the  action  against  the  remaining  defendants.    Further,  even  as-j 
suming  the  existence  of  the  conspiracy  charged,  it  is  manifest  from  the 
pleadings  that  each  and  every  Appellant  has  been  charged  with  individ- 
ual and  specific  acts  of  wrongdoing,  for  which  they  are  accountable, 
separate  and  apart  from  any  theory  of  conspiracy. 

Lastly,  there  was  no  impropriety  involved  in  the  settlement  under  i| 
review.  The  record  in  regard  to  this  settlement  is  complete  and  clear 
It  was  a  settlement  which  in  fact  and  law  did  not  alter  or  affect  the  rights 
of  the  Appellants,  but  on  the  contrary  was  restricted  to  a  settlement  be 
tween  the  Lytton  Appellees,  the  Appellee,  Association  and  the  Appellee 
Board,  which  resulted  in  the  return  of  the  Association  to  the  status  of  ; 
pure  mutual  Association  under  the  guardianship  of  public  interest  di- 
rectors and  effectively  prohibited  the  Lytton  Appellees  from  participat 
ing  in  the  control  of  the  Association  for  a  period  of  three  years. 
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II.    IT  WAS  NOT  IMPROPER  FOR  THE  COURT  BE- 
LOW TO  DISMISS  THE  LYTTON  APPELLEES 
WITHOUT  DISMISSING  THE  APPELLANTS 

A.    The  Controversy  Presented  in  the  Suit  at  Bar 
Is  Not  Bottomed  on  the  Issue  of  a  Conspiracy 

An  examination  of  the  pleadings  before  the  Court  in  the  action  ap- 
pealed from  clearly  demonstrates  by  their  very  nature  and  volume  that 
the  wrongdoing  of  the  Appellants  is  not  essentially  bottomed  on  any 
theory  of  conspiracy  between  the  Appellants  and  the  Lytton  Appellees. 

Charge  1(a)  of  Federal  Home  Loan  Bank  Board  Resolution  No.  15,703, 
dated  March  30,  1962  (Tr.  I,  29)  charges  violation  of  their  fiduciary  du- 
ties to  the  other  Members  of  Beverly  Hills  Federal  Savings  &  Loan  As- 
sociation by  all  the  Appellants  by  taking  advantage  to  further  their  own 
interests  for  good  and  valuable  consideration  and  they  failed  to  disclose 
the  nature  of  such  consideration  and  to  reveal  all  material  and  relevant 
facts  to  the  other  members  of  the  Appellee,  Association  . 

Charge  n(c)  charges  that  Appellants,  Eugene  Webb,  Jr.  and  Marg- 
uerite R.  Webb  violated  §544.5  of  the  Regulations  of  the  Federal  Home 
Loan  Bank  Board  and  Section  4  of  the  By-Laws  of  Beverly  Hills  Fed- 
eral Savings  &  Loan  Association  when  they  attempted  to  conduct  a  di- 
rectors' meeting  of  the  Association  and  to  transact  business  without  a 
quorum  being  present  on  or  about  March  14,  1961  at  1:30  P.M.  at  Title 
Insurance  and  Trust  Company. 

Charge  11(d)  charges  that  Appellants,  Rufi  and  Jones,  violated  this 
same  section  of  the  Regulations  as  aforesaid  and  the  same  section  of 
the  by-laws  when  they  participated  in  this  meeting  and  transacted  most 
important  business,  namely,  an  election  to  fill  vacancies  in  the  Board 
of  Directors  without  a  quorum  and  knowingly  allowed  Eugene  Webb,  Jr. 
and  Marguerite  R.  Webb,  interested  directors,  to  participate  in  this 
meeting. 


Charge  n(e)  charges  the  Appellant,  Richards  Matthews,  Jr.,  with 
violating  his  fiduciary  duties  of  loyalty  and  good  faith  to  the  members 
when  he  resigned  his  directorship  as  part  of  an  agreement  with  the  othe 
Appellants  to  elect  and  maintain  certain  persons  as  officers  and  direc- 
tors, as  referenced  in  paragraphs  11(c)  and  (d),  supra,  and  allowed  this 
election  to  take  place  without  a  quorum  present  and  "without  his  taking 
action  consonant  with  his  duties  owed  to  the  other  members  of  the  As- 
sociation as  a  director." 

Charge  11(f)  charges  that  all  the  Appellants  violated  their  fiduciary 
responsibilities  of  loyalty  and  good  faith  to  the  shareholders  by  partic- 
ipating in  the  furtherance  and  accomplishment  of  an  agreement  by  cer- 
tain directors  to  elect  and  maintain  designated  persons  in  office  as  of- 
ficers and  directors  of  the  Association,  "which  was  against  public  pol- 
icy and  accordingly  void,  and  all  said  participating  directors  acted  with  1 
the  knowledge  of  said  unlawful  agreement." 

These  Charges,  inter  alia,  contrary  to  the  statement  made  by  ap- 
pellants on  page  3  of  their  opening  brief  that  "no  cause  of  action  was 
stated  against  these  new  parties",  were  incorporated  along  with  the  re- 
mainder of  these  Resolutions  in  the  First  Amended  and  Supplemental 
Complaint  of  the  plaintiff,  Beverly  Hills  Federal  Savings  &  Loan  Asso-^ 
elation  (Para.  10  &  11,  Tr.  I,  pp.  38-39).    The  Webb  defendants  were  by 
paragraph  12  of  this  pleading  "joined  as  parties  defendant,  subject  to 
the  authority  of  the  court  to  treat  them  as  plaintiffs  or  defendants  as 
may  become  appropriate  in  the  conduct  of  this  litigation"    (Tr.  I,  p. 
40).    In  the  first  prayer  for  relief,  the  plaintiff,  Association  (Appellee, 
Association  herein)  asks  "That  the  Court  adjudicate  and  declare  the 
rights,  obligations  and  status  of  plaintiff  and  of  each  of  the  defendants 
with  respect  to  the  controversies  hereinabove  alleged  and  order  the 
performance  of  any  and  all  obligations  found  to  exist  on  the  part  of  any 
such  parties"  (Tr.  I,  p.  41).    Substantially  the  same  relief  was  prayed  i 
for  by  appellants  in  their  Answer  to  the  First  Amended  and  Supplemeni; 
tal  Complaint. 


Priortothe  Settlement  here  under  attack,  other  than  in  the  Resolu- 
tions above  discussed  where  were  the  real  meats  of  the  charges  against 
the  plaintiff,  Association,  the  Webb  defendants  and  the  Lytton  defend- 
ants to  be  found?    The  answer  to  this  question  is  simple  and  need  con- 
sume less  than  aline,  —  in  the  Answer,  Counterclaim  and  Cross -Claims 
of  the  Federal  Home  Loan  Bank  Board. 

An  examination  of  this  pleading  shows  the  vital  and  independent  role 
played  by  the  Webbs  in  this  overall  transaction.   It  shows,  for  example, 
from  a  statistical  viewpoint  that  there  were  two  cross-claims  levelled 
at  the  defendant,  Eugene  Webb,  Jr.  and  two  Cross-Claims  levelled 
against  his  wife,  the  Chairman  of  the  Board  of  the  Association,  the  de- 
fendant. Marguerite  R.  Webb. 

In  the  first  Cross -Claim  against  the  Appellee,  Eugene  Webb,  Jr., 
after  setting  forth  the  jurisdictional  allegation  in  the  first  paragraph 
thereof,  the  defendant  below  and  appellee  here,  the  Federal  Home  Loan 
Bank  Board  (hereinafter  referred  to  as  Appellee    Board)  realleged 
eleven  subparagraphs  of  paragraph  eleven  of  its  Answer  as  paragraphs 
two  through  twelve  of  the  Cross-Claim.   After  the  full  delineation  of  the 
facts  involving  the  unlawful  actions  of  this  Appellant,  in  paragraph  thir- 
teen of  the  Cross-Claim,  the  Appellee  Board  alleged  that  "his  unlawful 
actions"  demonstrated  "a  pattern  of  lack  of  responsibility  for  law  and 
regulation  of  the  Federal  Home  Loan  Bank  Board  and  his  duties  as  a 
director  of  a  Federal  Savings  &  Loan  Association".  (Emphasis  supplied.) 
The  final  paragraph  of  this  Appellee's  First  Cross-Claim  against  Ap- 
pellant, Eugene  Webb,  Jr.,  alleges  that  he  "acted  with  full  knowledge  of 
the  unlawfulness  of  the  actions  charged  .  .  .  and  acted  in  extreme  disre- 
gard of  such  unlawfulness." 

There  is  further  a  second  Cross-Claim  against  Eugene  Webb,  Jr., 
where  with  allegations  incorporated  again  from  paragraph  eleven  from 
the  Answer  of  Appellee  Board  fourteen  paragraphs  are  required  to  dem- 
onstrate that  the  wrongful  and  unlawful  sale  of  proxies  and  director- 


ships  of  plaintiff ,  Association  was  "in  willful,  deliberate  and  extreme 
disregard  for  and  in  violation  of  the  fiduciary  duties  owed  by  defendant, 
Eugene  Webb,  Jr." 

Before  discussing  the  Cross -Claims  against  the  other  Webb  de- 
fendants, for  example,  as  we  shall  set  forth  herein,  infra,  there  are  two 
Cross-Claims  levelled  against  the  defendant.  Marguerite  R.  Webb,  a 
comparison  is  mete  between  the  two  Cross-Claims,  discussed,  supra, 
against  Eugene  Webb,  Jr.  and  whatever  claims  were  made  by  Appellee 
Board  against  the  individual  alleged  by  Appellants  to  be  a  "co-conspir- 
ator", Appellee,  Bart  Lytton.    Turning,  therefore,  to  the  Cross -Claim 
against  "Defendant  Bart  Lytton",  which  follows  the  Cross-Claims  against 
all  the  Webb  defendants,  we  find  that  only  five  paragraphs  were  required, 
including  the  jurisdictional  paragraph,  with  no  reference  back  to  para- 
graph eleven  of  the  Answer  of  the  Appellee  Board  to  allege  a  demonstra- 
tion of  the  "lack  of  responsibility"  on  the  partof  the  Appellee,  Bart  Lyt- 
ton, "for  law  and  Regulations  of  the  Federal  Home  Loan  Bank  Board, 
and  his  duties  as  a  director  of  the  Plaintiff,  Association." 

The  reason  for  this  difference  in  the  methodology  of  these  allega-  i 
tions,  made  by  the  Appellee  Board  over  two  and  one -half  years  prior  to 
the  settlement  with  the  Lytton  Appellees  is  that  there  was  no  allegation 
of  conspiracy  between  the  Appellants  and  the  Lytton  Appellees  set  forth 
in  its  pleading  or  in  its  resolutions  prior  thereto.    The  language  of  Ap- 
pellants' counsel  on  page  ten  of  the  "Opening  Brief"  to  the  effect  that  in 
its  pleading  the  Appellee  Board's  "charges  actually  allege  a  conspiracy! 
although  that  term  is  never  used"  is  proved  inaccurate  by  the  very  lan- 
guage and  format  of  the  Answer,  Counterclaim  and  Cross -Claims  of  the  ; 
Appellee  Board.  The  charges  in  fact  never  allege  a  conspiracy  butinfac    . 
set  forth  everything  that  the  Appellant,  Eugene  Webb,  Jr.,  and  his  fellow   , 
Appellants  did  in  order  that  the  Appellants  might  profit  by  the  Associa- 
tion being  purchased  by  another  group.   While  the  lengthy  deposition  of 
the  Appellant,  Eugene  Webb,  Jr.,  is  not  a  part  of  the  record  before  this 
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Court, in  it  he  has  clearly  indicated  that  he  discussed  with  others  his 
proposed  "retirement"  and  accompanying  financial  arrangements  be- 
fore he  began  his  discussion  with  the  man  whom  he  knew  to  be,  as  the 
language  is  used  in  the  Appellants'  Opening  Brief  "at  the  time  an  attor- 
ney for  Lytton,"  Thomas  W.  Clarke.    It  is  interesting  to  note  that  a 
number  of  these  people,  at  least  one  of  whom  was  a  representative  of  a 
savings  and  loan  holding  company,  did  not  take  advantage  of  this  oppor- 
tunity. 

In  the  light  of  the  above,  the  Appellee  Board  desires  to  call  the 
Court's  attention  to  the  Appellants'  Statement  of  the  Case  in  their  Open- 
ing Brief,  where  on  page  3  thereof,  the  comments  made  about  the  Ap- 
pellant, Eugene  Webb,  Jr.,  wanting  to  retire  and  arranging  his  succes- 
sion assume  an  entirely  different  character  and  are  shown  to  be  a  dis- 
tortion of  the  true  facts.    This  is,  of  course,  aside  from  the  fact  that 
the  statements  made  in  that  particular  paragraph  in  the  Opening  Brief 
of  the  Appellants  form  no  part  of  the  record  of  this  appeal  and  have  no 
bearing  thereon. 

Since  Appellants  have  elected  on  page  4  of  their  Opening  Brief  to 
include  other  occurrences  relating  to  the  transfer  of  management  of  the 
Association  that  form  no  part  of  the  record  on  this  appeal  and  since 
they  are  inaccurately  related,  Appellee  Board  has  no  recourse  but  to 
attempt  to  set  the  record  straight  by  referring  to  depositions  not  in- 
cluded in  the  record.   Appellants  contends  that  it  was  at  Thomas  W. 
Clarke's  insistence  that  Webb  agreed  to  transfer  the  proxies,  whereas 
it  is  evident  from  the  Appellee,  Bart  Lytton's  deposition  and  also 
from  Appellant,  Eugene  Webb,  Jr.'s  deposition  that  it  was  Mr.  Lytton 
who  insisted  on  such  a  prerequisite  condition  before  purchasing  the 
Southland  Company. 

Appellants  further  state  that  Mr.  Lytton  moved  in  "about  a  year 
later",  but  this  is  just  not  in  accord  with  the  facts.  Appellee,  Bart  Lyt- 
ton, was  elected  Chairman  of  the  Board  less  than  five  months  after  the 


initial  transfer  took  place  and  contrary  to  the  impression  that  he  took 
over  from  one  H.  P.  Braman  is  the  fact  that  Mr.  Braman,  as  President, 
never  was  the  Chief  Executive  Officer  of  the  Association,  but  at  all  times 
second  in  command  to  the  Chairman  of  the  Board, 

On  page  5  of  their  Opening  Brief,  Appellants  state  that  "Bank  Board 
examiners  were  in  nearly  constant  attendance  at  Beverly  Hills  [Fed- 
eral Savings  &  Loan  Association]  up  to  the  date  of  the  Judgment  com- 
plained of  on  this  appeal."   While  not  pertinent  to  the  appeal  and  form- 
ing again  no  part  of  the  record,  we  ask  the  indulgence  of  this  Court  and ; 
refer  to  Appendix  E  of  our  brief  which  consists  of  a  copy  of  an  Affida- 
vit, filed  by  the  Director  of  the  Office  of  Examinations  and  Supervision 
of  the  Federal  Home  Loan  Bank  Board  as  part  of  another  motion  filed 
in  oppositions  to  Appellants  in  the  District  Court  in  which  a  similar 
contention  was  made.    Even  a  cursory  reading  of  the  Affidavit  com- 
pletely refutes  their  allegation. 

The  next  item  Appellee  Board  must  take  issue  with  is  the  state- 
ment, again  on  page  5  of  the  Appellants'  brief,  that  this  action  "dragged 
along."   There  was  continuing,  expensive  and  exhaustive  discovery  in 
this  action,  although  not  actively  participated  in  at  that  time  by  the  Ap- 
pellants, that  required  the  efforts  and  time  of  numerous  attorneys  and 
other  experts.    Interrogatories  that  the  Appellee  Board  were  required 
to  prepare  alone  required  the  efforts  of  over  twenty-five  (25)  Examiner 
over  an  extended  period  of  time  and  cost  in  excess  of  $100,000.00.    Anc 
depositions  were  taken  the  length  and  breadth  of  this  Republic  and  agaii 
it  must  be  stated,  and  we  must  beg  the  Court's  indulgence  in  this  since 
we  are  only  answering  matters  that  Appellants  have  seen  fit  to  raise, 
that  the  Appellants  in  all  of  the  depositions  taken  by  the  Appellee,  As- 
sociation did  not  take  an  active  part  by  having  representatives  present, 

While  we  have  answered  a  number  of  misleading  or  inaccurate 
statements  and  in  the  process  have  burdened  this  Court  with  various 


references  and  facts  to  correct  them,  we  have  by  no  means  attempted 
to  challenge  directly  all  such  statements  in  Appellants'  Opening  Brief. 
But  as  a  final  matter  we  submit  the  following  inaccuracy:    On  page  3  of 
Appellants 'Opening  Brief,  it  is  contended  that  Federal  Associations  were 
forbidden  by  their  Charters  to  engage  in  the  activities  for  which  Appel- 
lant, Eugene  Webb,  Jr.,  had  organized  the  Southland  Company.    In  Ap- 
pendix C,  the  Court  may  examine  the  Board's  ruling  as  to  a  Federal 
Association's  prerogative  to  handle  their  own  escrows  and  under  certain 
circumstances  escrows  for  others.    The  Federal  Association  may  also 
service  its  own  loan  and  loans  sold  to  others  [12  C.F.R.  §§  545.11,  545.15 
and  555.4(b)]. 

In  order  adequately  to  set  forth  similar  independent  charges  against 
the  remaining  Webb  Appellants, two  Cross-Claimstotalingtwenty-seven 
paragraphs  were  required  to  precisely  set  forth  the  charge  against  Ap- 
pellant, Marguerite  R.  Webb,  the  wife  of  Appellant,  Eugene  Webb,  Jr., 
and  the  Chairman  of  the  Board  of  Beverly  Hills  Federal  Savings  &  Loan 
Association  when  it  was  illegally  sold.    Three  additional  Cross -Claims 
were  filed  against  Richards  Matthews,  Jr.,  Robert  G.  Rufi  and  Eugene 
C.  Jones,  similarly  setting  forth  individual  violations  of  fifteen  to  six- 
teen paragraphs  in  each  Cross -Claim. 

All  the  Appellants  in  their  Answers  to  the  above -described  Cross- 
Claims  specifically  admitted  personal  jurisdiction  and  denied  any  and 
all  violations  charged.   This  Honorable  Court  unequivocally  upheld  the 
Board's  right  and  power  to  maintain  all  of  these  Cross -Claims  under 
discussion.    Reich  et  al.  v.  Webb,  et  al.,  336  F.2d  153  (9th  Cir.  1964), 
cert.  den.  380  U.S.  915  (Oct.  Term,  1964). 


B.   Assuming  for  Purposes  of  Argument  That  a 
Charge  of  Conspiracy  Between  the  Appellants 
and  the  Lsrtton  Appellees  May  be  Read  Into  the 
Pleadings  Before  the  Court  Below,  the  Appel- 
lants Can  Be  Sued  Alone  as  Defendants. 

Even  if  it  were  assumed  for  the  purposes  of  argument  that  a  charge 
of  conspiracy  is  to  be  read  into  the  controversy  under  consideration,  the 
Appellants  were  not  required  to  be  dismissed  by  Judge  Whelan  merely 
because  of  a  settlement  among  the  Lytton  Appellees,  the  Appellee,  As- 
sociation and  the  Appellee  Board.  Although  the  entire  body  of  citations 
of  the  Appellants  is  directed  to  this  point,  it  is  submitted  that  none  of 
these  authorities  sustains  such  a  conclusion  as  advanced  by  Appellants. 

The  authorities  cited  by  Appellants  may  be  divided  into  two  broad 
categories.    The  first  are  cases  which  articulate  the  principle  that  an 
allegation  of  a  conspiracy  is  defective  if  it  merely  alleges  that  a  cor- 
poration acting  through  its  agents,  servants  or  employees  had  conspired 
for  the  reason  that, unless  there  was  an  allegation  to  indicate  that  the 
agents  of  the  corporation  were  acting  in  other  than  their  normal  capac- 
ities, the  requirement  that  there  must  be  two  or  more  persons  or  en- 
tities to  have  a  conspiracy  is  not  fulfilled.    Packaged  Programs  v.  West-' 
inghouse  Broadcasting  Co.,  156  F.  Supp.  76  (D.C.  W.D.  Pa.,  1957); 
Johnny  Maddox  Motor  Co.  v.  Ford  Motor  Co.,  202  F.  Supp.  103  (D.C. 
W.D.  Tex.,  1960);  April  v.  National  Cranberry  Association,  168  F.  Suppii 
919  (D.C.  Mass.,  1958)  (cases  involving  allegations  of  violation  of  the 
Sherman  Act).    United  States  v.  Carroll,  144  F.  Supp.  939  (D.C,  S.D. 
N.Y,  1956)  involved  a  criminal  action  for  conspiracy  to  use  and  acquire' 
gold  in  violation  of  the  gold  laws  of  the  United  States.    The  court  dis- 
missed the  conspiracy  charges  for  lack  of  evidence  regarding  any  par- 
ticipants other  than  one  defendant  and  the  corporation  he  dominated 
which  was  used  to  carry  out  the  alleged  wrongdoing. 


The  second  category  of  cases  appear  to  apply  to  some  degree  the 
same  principle  as  was  discussed  above  to  factual  situations  markedly 
distinct  from  the  fact  pattern  before  this  Court. 

Keppleman  v.  Upston,84  F.  Supp.  478  (D.C.,  N.D.Calif.,  S.D.,  1949) 
presented  a  situation,  —  to  use  the  District  Judge's  own  words  —  which 
was  "at  once  startling,  anomalous  and  unusual."    Plaintiff  was  an  Air 
Force  Sergeant  who  sued  certain  Air  Force  Officers  and  one  civilian, 
whether  this  civilian  was  employed  by  the  military  or  connected  with 
them  in  any  way  is  not  entirely  clear.   In  a  four  count  complaint  for 
damages,  the  first  two  counts  alleged  that  the  military  defendants  were 
instrumental  in  effecting  the  false  imprisonment  of  plaintiff  upon  un- 
founded charges  of  embezzelment.    Counts  three  and  four  alleged  that 
all  defendants  engaged  in  a  conspiracy  against  plaintiff  whereby  they 
were  responsible  for  a  plaintiff's  false  confinement. 

The  suit  was  commenced  in  a  California  State  Court  and  transfer- 
red to  the  United  States  District  Court  in  conformance  with  federal  stat- 
utes covering  suits  brought  against  military  officers  in  state  courts. 
The  court  noted  that  the  suit  could  not  have  been  brought  originally  in 
Federal  Court  and  that  the  plaintiff's  cause  of  action  and  right  to  relief 
are  grounded  upon  state  law.   A  jury  was  selected  and  impaneled  and 
counsel  for  both  sides  had  made  their  opening  arguments  when  "the 
United  States  Attorney  presented  to  this  Court  a  motion  to  dismiss  on 
behalf  of  the  defendants."   This  motion  presented  the  initial  question  of 
"whether  this  tribunal  has  jurisdiction  in  such  a  .  .  .  case  to  grant  the 
relief  sought  by  the  plaintiff."   It  was  observed  that  "[t]he  basis  for 
plaintiff's  suit  is  the  allegedly  false  statements  made  by  defendants, 
which  led  to  his  arrest,  imprisonment  and  charge  of  having  embezzled 
certain  army  funds."   Damages  were  alleged  to  flow  from  the  action  of 
making  these  false  statements.    The  Court  determined  that  in  order  to 
entertain  the  cause  and  to  award  plaintiff  damages,  "it  must  of  neces- 
sity examine  into  the  propriety  of  the  Court  Martial  charges  preferred 


by  defendants,  and  all  the  proceedings  leading  up  to  the  imprisonment 
of  plaintiff,  and  his  eventual  release  from  confinement."   [Ihid.,  at  479.) 

Before  making  any  examination  of  the  issue  involved  the  Court  ref- 
erred to  the  line  of  demarcation  between  civil  and  military  authority, 
stating  "indeed,  assuming  that  plaintiff  had  been  convicted  by  the  Mili- 
tary Court,  and  sought  to  review  the  matter  before  this  Court  on  habeas 
corpus,  our  authority  would  be  limited  to  the  isolated  issue  of  jurisdic- 
tion on  the  part  of  the  military  tribunal."   {Ibid.,  at  479.) 

The  Court  stated  further  that  the  "[pjlaintiff  had  not  challenged  the 
jurisdiction  of  the  Army  authorities  in  instituting  the  proceedings.  .  .  . 
Were  this  Court,  sitting  with  a  jury,  to  assume  jurisdiction,  a  chaotic 
condition  would  be  created,  without  support  either  in  authority  or  rea- 
son."   (Emphasis  supplied.)    From  this  the  Court  reasoned  that  if  the 
judgment  of  the  Court  Martial  could  not  be  reviewed,  the  Court  could 
not  inquire  into  the  motives  or  considerations  which  entered  into  the 
initiation  of  the  charges  in  the  first  instance.   The  Court  also  addition- 
ally proposed  an  insoluble  problem  "[h]ow,  also,  in  a  civil  suit  for  dam- 
ages, can  the  District  Court  grant  relief  which  must,  perforce,  be  based 
on  the  regularity  of  an  Army  Court  Martial  proceeding,  the  jurisdiction 
of  which  had  not  been  challenged?"   {Idem.) 

In  citing  Cooper  v.  O'Connor,  69  App.  D.C.  100,  99  F.2d  135,  138, 
setting  forth  the  rationale  of  the  policy  of  law  protecting  an  officer's 
duties  from  harassment  of  civil  litigation,  the  Court  remarked:    "This 
language  applies  with  equal  force  to  both  civilian  and  military  officers 
performing  their  official  duties."   {Ibid.,  at  480.) 

Additionally,  the  Court  relied  on  an  entirely  separate  line  of  non- 
Federal  authorities,  which  were  found  to  spring  from  Section  472  of  the 
Military  Code  of  the  State  of  California.    This  statute  provided  in  es- 
sence that  no  officer  ordered  by  a  military  court  or  an  officer  or  per- 
son acting  under  its  authority  shall  be  liable,  civilly  or  criminally,  fort 


any  such  act  done  in  such  capacity.    Lastly,  the  Court  took  judicial  no- 
tice that  the  war  emergency  had  not  yet  been  declared  at  an  end.    The 
Court  ordered  that  the  complaint  be  dismissed  with  prejudice  based  on 
the  "grounds  of  lack  of  jurisdiction  and  defendants'  immunity  from  li- 
ability".   (Idem.) 

It  is  in  this  context  that  a  one  paragraph  reference  without  author- 
ity was  made  by  the  Court  that  the  civilian  defendant  was  named  only  in 
the  third  and  fourth  counts,  dealing  with  the  alleged  conspiracy.  "In the 
very  nature  of  things,  a  person  cannot  conspire  with  himself.  Since  the 
Court  is  prepared  to  make  its  order  of  dismissal  as  to  the  military  de- 
fendants, it  will  accordingly  make  a  similar  order  with  respect  to  the 
civilian  defendant."    {Idem.) 

The  case  of  Reitmeister  v.  Reitmeister,  et  al.,  162  F.2d  691  (2nd 
Cir.,  1947)  was  a  civil  action  initiated  by  virtue  of  a  three  count  com- 
plaint.   The  first  count  involved  only  one  defendant,  Louis  Reitmeister 
for  "intercepting  and  publishing"  two  telephone  calls.    The  second  count 
was  against  Reitmeister  and  two  other  defendants  charging  all  three 
with  a  conspiracy  to  "goad"  the  plaintiff  into  telephone  talks  which  de- 
fendants would  thereafter  "publish".    The  third  count  was  directed  at 
all  of  the  defendants  for  publicly  divulging  the  two  telephone  conversa- 
tions in  the  Surrogate  Court  for  Queens  County,  New  York. 

At  the  conclusion  of  plaintiff's  evidence,  the  trial  judge  dismissed 
the  second  and  third  counts  but  submitted  the  first  count  to  the  jury 
which  in  turn  brought  in  a  verdict  for  defendant.   In  regard  to  the  dis- 
missal of  the  second  count  the  Circuit  Court  after  a  review  of  plaintiff's 
evidence  upheld  the  propriety  of  the  trial  judge's  action  and  then  stated: 

But  even  assuming  that  it  was  an  error  for  the 
judge  to  dismiss  the  second  count  at  the  time  he  did, 
we  should  not  reverse  the  judgment  in  the  posture  of 
the  case  as  it  now  stands  .  .  .  from  the  way  that  the 
judge  left  the  case  to  the  jury,  they  must  have  found 


that  the  plaintiff  had  'authorized'  the  'publishing' 
complainedof,  which  would  be  a  good  estoppel  as  to 
Louis  [Reitmeister]  in  a  new  trial  upon  the  second 
count.    Now  it  is  as  much  a  rule  governing  a  civil 
action  for  conspiracy  as  a  criminal  prosecution,  that 
there  must  be  two  conspirators,  so  that  upon  a  new 
trial  upon  the  second  count,  a  dismissal  would  be  in- 
evitable.   (At  pages  695-696.) 

In  a  review  of  the  third  count,  it  was  stated  by  Circuit  Judge  L. 

Hand,  who  although  speaking  for  the  Court  was  also  dissenting  in  part 

(Circuit  Judges  Chase  and  Clark  also  writing  concurring  opinions): 

The  third  count  alleged  that  all  six  of  the  defend- 
ants had  jointly  'published'  the  'intercepted'  messages 
by  playing  the  records  in  the  Surrogate's  Court.   The 
plaintiff  did  not  connect  either  Hopp  or  Phillips  with 
this  'publishing' and  astothemthe  dismissal  was  clearly 
right.    Since  the  judgment  upon  the  first  count  was  in 
favor  of  Louis,  as  in  the  case  of  the  second  count,  upon 
any  new  trial  that  judgment  will  be  a  good  bar  or  good 
estoppel,  so  that  as  to  him  also  the  judgment  must  now 
be  affirmed.    So  far,  my  brother  Clark  and  I  are  in 
agreement,  but  he  believes  for  the  reasons  stated  in 
his  opinion  that  the  dismissal  of  the  third  count  was 
also  right  as  to  the  Lippmans  and  Nachby.    Hence  it 
follows  that  all  three  of  us  agree  —  although  for  dif- 
ferent reasons  —  that  the  judgment  should  be  affirmed 
on  the  first  and  second  counts  and  on  the  third  count  as 
to  Louis,  Hopp  and  Phillips;  and  that  two  of  us  —  Judge 
Chase  and  Judge  Clark  —  think  that  the  judgment  on  the 
third  count  should  be  affirmed  as  to  the  Lippmans  and 
Nachby  also,  although  again  for  different  reasons.    lam 
alone  in  thinking  that  the  judgment  on  that  count  should 
be  reversed  as  to  them  and  for  the  following  reasons. 
Although  at  the  close  of  the  plaintiff's  case  it  did  not  ap- 
pear how  they  became  acquainted  with  the  'contents'  of 
the  records,  it  was  a  fair,  I  might  even  say  inevitable, 
inference  that  they  must  have  become  so  thru  Louis, 


directly  or  indirectly  ...  As  I  read  the  statute,  anyone 
who  becomes  'acquainted'  with  the  'contents'  of  an  'in- 
tercepted' message,  may  not  'publish'  it  if  he  knows 
that  it  has  been  'intercepted'  .  .  .  {Ibid.,  at  696). 

Judge  Hand  went  on  to  state  that  the  records  on  their  face  portrayed 
that  the  talks  had  been  intercepted  and  put  upon  the  Lippmans  andNach- 
by  the  duty  of  going  forward  with  the  proof  that  the  plaintiff  as  "sender" 
had  consented.  Judge  Hand  also  pointed  out  that  these  two  defendants 
could  not  avail  themselves  of  the  judgment  in  Louis  Reitmeister  's  fa- 
vor on  the  first  count,  although  it  protected  him  individually. 

.  .  .  They  were  by  hypothesis  joint  tort -feasors  with  him 
and  except  in  exceptional  cases  joint  tort-feasors  are 
not  'in  privity.'    Maybe  on  a  trial  they  could  prove  that 
the  case  at  bar  was  one  of  the  few  situations  in  which 
the  opposite  is  true,  and  I  would  leave  that  open; 
but  on  this  record  it  was  otherwise.    The  fact  that  as 
to  Louis  [Reitmeister],  it  must  be  assumed  that  the 
plaintiff  consented  does  not  mean  that  he  consented  as 
between  himself  and  the  Lippmans  and  Nachby.    (In- 
cidentally, the  third  count  is  not  for  a  conspiracy  and 
the  male  peculiar  to  that  kind  of  suit  does  not  apply;  in- 
deed, it  would  make  no  difference  anyway,  because  cer- 
tainly Pearl  Lippman  and  Nachby  were  jointly  con- 
cerned in  the  'publication'  in  the  Surrogate's  Court.) 
{Ibid.,  at  696.) 

Judge  Hand  went  on  to  state  in  his  opinion  that  the  publication  in  the 
Surrogate's  Court  presented  an  issue  upon  which  the  trial  judge  should 
have  taken  a  verdict. 

Circuit  Judge  Chase  in  a  concurring  opinion  held  that  he  would  af- 
firm the  judgment  of  the  District  Court  on  the  ground  that  there  was  no 
interception  of  the  telephone  messages  in  violation  of  Section  605  of 
Title  47  of  the  United  States  Code  and  absent  such  unlawful  intercep- 
tion, no  issue  of  disclosure  was  properly  before  the  Court. 


Circuit  Judge  Clark  concurring  in  the  decision  stated  that  in  his 
opinion  the  authorization  as  found  on  the  part  of  the  plaintiff  for  the  dis- 
closure involved  in  the  verdict  for  Louis  Reitmeister  was  a  consent 
that  would  inure  to  the  benefit  of  persons  such  as  the  defendant  who 
violate  no  duty  to  the  plaintiff  once  it  has  been  established  that  author- 
ization was  given  to  Louis  Reitmeister. 

...  I  think  the  principle  is  illustrated  by  Restatement 
Judgments,  1942,  §99,  under  the  caption,  'Where  Li- 
ability of  a  Person  Is  Based  Solely  upon  the  Act  of  An- 
other.'   As  Comment  b  states,  the  rule  of  the  section, 
that  a  judgment  on  the  merits  in  favor  of  the  person 
committing  the  tort  bars  a  subsequent  action  against 
another  responsible  for  the  conduct,  does  not  apply  if 
there  is  an  independent  basis  of  liability  against  such 
other  person.    But  this  cannot  be  the  case  here  be- 
cause, for  reasons  stated,  the  acts  of  the  others  were 
not  tortious  if  Louis  [Reitmeister]  had  [plaintiff's] 
Adolf's  consent.    {Ibid.,  at  699.) 

The  Judge  also  observed  in  regard  to  harmless  error  as  to  the  direc- 
tion of  the  verdict  that  in  his  judgment  there  was  no  proof  of  any  dam- 
ages. 

In  the  case  of  Elliott  v.  Paramount  Film  Distributing  Corporation,- 
27  F.R.D.  495  (D.C.,  E.D.,Penna.,  1961),  plaintiffs  filed  their  complaim 
against  six  named  defendants,  comprising  five  motion  picture  distribui 
tors  and  one  exhibitor.    The  complaint  charged  an  illegal  conspiracy 
between  the  distributors  and  the  one  exhibitor,  whereby  the  distributor 
pursuant  to  a  threatened  boycott  by  the  exhibitor  conspired  to  give  ake 
run  and  better  clearance  to  the  exhibitor's  theatres  than  to  plaintiffs' 
theatre,  which  the  Judge  found,  although  located  in  Philadelphia,  were 
not  in  substantial  competition.    Motions  to  Dismiss  were  filed  by  the  ii| 
dividual  distributors  and  prior  to  disposition  of  such  motions,  the  dis- 
tributor defendants  granted  ".  .  .'to  the  plaintiffs  the  key  run  the  plain 
tiffs  requested  and  in  consideration  thereof  and  as  a  part  of  the  settle- 


ment  the  plaintiffs  agreed  to  move  this  Court  for  an  order  dismissing 
this  action  as  to  the  defendant  distributors  only.' "   (^6irf.,at495).  Pur- 
suant to  this  agreement,  upon  motion  of  the  plaintiffs,  an  order  was  en- 
tered, which  provided:  '"that  plaintiffs'  claims  against  Paramount  Film 
Distributing  Corporation,  .  .  .  [all  the  other  named  distributors]  are 
dismissed  with  prejudice.'  "  (/6id., at 495-496).  The  remaining  defend- 
ant exhibitor  moved  to  dismiss  on  a  number  of  grounds,  only  one  of 
which  the  Court  considered.    Specifically,  the  remaining  defendant  con- 
tended that  the  complaint  should  be  dismissed  upon  the  ground  that  the 
conspiracy  charged  was  alleged  to  be  a  continuation  and/ or  outgrowth 
of  a  conspiracy,  which  was  adjudicated  in  United  States  v.  Paramount 
Pictures,  Inc.   The  defendant  contended  that  since  he  was  not  a  defend- 
ant in  that  litigation,  he  could  not  be  a  party  to  any  conspiracy  which 
was  alleged  in  the  complaint. 

The  Court  determined  that  Goldman  was  not  a  defendant  and  that 
common  sense  dictated  that  as  an  exhibitor,  itself,  defendant,  Goldman 
had  nothing  to  distribute  but  rather  depended  on  distributors  for  the 
product.    The  Judge  observed  that  the  distributor  defendant  is  in  no 
position  to  dictate  a  distributor  defendant's  policy  on  clearances.   'The 
mere  fact  that  in  this  very  case  the  plaintiffs  agreed  to  dismiss  with 
prejudice  against  the  distributors  after  the  latter  had  consented  to  bet- 
ter clearances  and  clear  runs  for  the  [plaintiffs']  Fern  Rock  Theatre  is 
evidence  of  this."   {Idem.) 

On  page  15  of  their  brief,  Appellants  contend  that  the  latter  two 
cases  are  "on  all  fours"  with  our  present  case.    It  is  submitted  that  on 
the  contrary  the  dissimiliarity  is  marked.   In  essence,  the  present  case 
involves  a  Stipulation  for  Settlement  and  a  Ju(^ment  of  Dismissal  which 
by  their  very  terms  do  not  affect,  alter  or  change  the  rights  or  obliga- 
tions of  any  of  the  parties  remaining  in  said  litigation  inter  sese.    (Tr. 
I,  105-111;  112-113.) 

Appellants  rather  are  in  the  position  of  remaining  defendants  as 


were  the  remaining  defendants  in  Broadway  &  Ninety-Sixth  Street  Realt 
Corporation  v.  Loew's,  Inc.,  23  F.R.D.  9  (D.C.,  S.D.,  N.Y.,  1958),  in 
which  the  District  Court  concluded  that  it  was  quite  proper  to  dismiss 
part  of  the  defendants  in  a  motion  picture  anti-trust  suit,  to  which  the 
remaining  defendants  objected.   The  Court  finding  that  the  remaining 
defendants  had  no  standing  to  object,  stated  that  there  was  "no  reason 
in  law  or  justice  why  the  moving  defendants,  having  bought  their  peace 
from  plaintiffs,  should  be  required  to  continue  as  co-parties  [in  a  litiga- 
tion] with  the  objecting  defendants  and  for  their  sole  benefit."   {Ibid.,  atl 
page  11.)    See  also  Southern  Electric  Generating  Company  v.  Allen  Brae 
ley  Company,  30  F.R.D.  135  (D.C.,  S.D.,  N.Y.,  1962),  Cf.  Twentieth  Cen\ 

tury-Fox  Film  Corporation  v.  Winchester  Drive-In  Theatre,  Inc., 

F.2d (9th  Cir.,  decided  October  22,  1965),  in  which  this  Court 

adopted  the  rule  favored  by  the  Restatement  of  Torts,  Section  885(1)  to 
the  effect  that  a  release  of  one  tort-feasor  releases  all  others  jointly 
liable  unless  the  release  expressly  reserves  rights  against  the  other. 

Lastly,  it  should  be  observed  that  in  the  normal  conspiracy  situa- 
tion, CO- conspirators  used  legal  means  to  accomplish  an  illegal  objec- 
tive. Of  course,  the  nub  of  a  Sherman  Act  offense  in  this  regard  is  the 
illegality  of  the  objective  rather  than  the  character  of  the  means  used. 
As  clearly  appears  from  a  full  reading  of  the  pleading  in  issue  in  the 
present  appeal,  even  assuming  the  existence  of  a  conspiracy,  the  AppeH 
lants  are  charged  with  individual  illegal  actions  for  which  they  are  in- 
dividually responsible.  | 

An  appropriate  example  of  the  consequences  of  using  illegal  meansi 
to  achieve  an  unlawful  conspiratorial  purpose  can  be  seen  in  the  case  cK 
Volasco  Products  Company  v.  Lloyd  A.  Fry  Roofing  Company,  308  F.2d 
383  (6th  Cir.,  1962),  cert.  den.  372  U.S.  907.  The  complaint  in  thatcas( 
presented  three  issues:  (1)  did  the  defendant  conspire  with  one  or 
more  manufacturers  to  fix  prices  in  violation  of  the  Anti -Trust  Laws; 
(2)    did  the  defendant  alone  or  in  combination  with  other  manufacturers! 


monopolize  or  attempt  to  monopolize  by  fixing  prices  on  a  discrimi- 
natory basis;  and  (3)    did  the  defendant  discriminate  in  prices  on  a  geo- 
graphic basis,  the  effect  of  which  discrimination  may  have  been  to  sub- 
stantially lessen  competition,  create  a  monopoly  or  to  injure,  destroy 
or  prevent  competition  in  violation  of  the  Anti-Trust  Laws?    Thus,  the 
complaijit  presented  issues  under  Sections  1  and  2  of  the  Sherman  Act 
and  Section  2(a)  of  the  Clayton  Act.    A  general  verdict  was  returned  by 
the  jury  in  favor  of  the  plainitff .    In  review  of  this  general  verdict  the 
Court  of  Appeals  found  that  the  trial  judge's  instruction  to  the  jury  on 
the  law  of  conspiracy  was  correct  and  that  the  evidence  presented  was 
sufficient  to  take  the  case  to  the  jury  on  that  issue.   However,  the  Court 
of  Appeals  found  that  the  judge's  instruction  in  regard  to  monopoly  was 
not  adequate  and  further  there  was  no  evidence  of  monopoly  in  the  rele- 
vant area  by  the  defendant  individually.    On  a  retrial  of  this  case,  it  ap- 
pears that  the  jury  brought  in  a  special  verdict  in  which  it  was  found 
that  the  defendant  had  violated  Section  2(a)  of  the  Clayton  Act  by  dis- 
criminating in  prices  between  the  different  purchasers.    The  judgment 
of  the  District  Court  was  affirmed  in  Volasco  Products  Company  v. 
Lloyd  A.  Fry  Roofing  Company,  346  F.2d  661  (6th  Cir.,  1965),  cert, 
den.,  No.  464,  November  8,  1965. 

m.  THERE  WAS  NO  IMPROPRIETY  INVOLVED 
IN  THE  SETTLEMENT  BETWEEN  THE  LYT- 
TON  APPELLEES,  APPELLEE,  BEVERLY 
HILLS  FEDERAL  SAVINGS  &  LOAN  ASSO- 
CIATION, AND  THE  APPELLEE,  FEDERAL 
HOME  LOAN  BANK  BOARD. 

In  the  process  of  attacking  this  Settlement,  unwarranted  and  abu- 
sive attacks  have  been  made  upon  the  Trial  Judge  where  he  is  accused 
of  "conduct"  not  within  the  spirit  of  Canon  3  of  the  Canons  of  Ethics,  as 
'  well  as  similar  attacks  on  all  counsel  participating  in  this  settlement 
j  including  by  name,  Thomas  W.  Clarke,  Esquire  and  by  direct  implica- 


tion  including  Rodney  K.  Potter,  Esquire  of  O'Melveny  &  Myers,  as 
well  as  Special  Counsel  for  the  Board,  the  General  Counsel  of  the  Board, 
the  then  Chairman  Joseph  P.  McMurray,  Chairman  John  E.  Home  and 
Board  Member  John  deLaittre.    Perhaps  the  most  direct  and  appro- 
priate answer  to  these  charges,  which  were  properly  rejected  by  Dis- 
trict Judge  Francis  Whelan  as  being  unfounded,  can  best  be  presented 
by  reference  to  Chairman  McMurray 's  deposition,  in  which  he  explained 
in  minute  detail  the  philosophy  of  this  settlement,  as  well  as  a  repeti- 
tion of  what  the  record  in  this  case  reflects  concerningthe  manner  and 
technique  of  settlement. 

In  explaining  the  philosophy  which  permeated  the  settlement  among 
the  Lytton  Appellees,  the  Appellee  Association  and  the  Appellee  Board, 
former  Chairman  Joseph  P.  McMurray,  now  the  President  of  Queens 
College  in  New  York  City,  in  his  deposition  of  March  12,  13  and  15, 
1965  made  it  clear  that  the  Appellee,  Bart  Lytton,  had  attempted  onsevi 
eral  occasions  prior  to  December,  1965  to  effectuate  a  settlement  withi 
the  Federal  flome  Loan  Bank  Board,  and  he  recalled  particularly  that 
on  one  occasion  the  suggestion  was  made  that  control  of  Beverly  Hills 
Federal  Savings  &  Loan  Association  be  transferred  to  a  foundation, 
which  Appellee,  Bart  Lytton,  controlled  (McMurray  Deposition,  pp.  40ff 
He  indicated  that  this  proposal  was  rejected. 

Mr.  McMurray  explained  that  this  was  a  supervisory  problem  and 
the  basic  principle  laid  down  as  a  basis  for  compromise  after  it  had 
gotten  into  litigation  was  that  Lytton  Appellees  would  be  allowed  to  re- 
ceive back  their  investment  plus  an  allowance  for  taxes  or  a  situation 
where  they  "would  get  out  without  a  loss  but  without  a  profit".  {Ibid.)  \ 
He  said  that  the  Board  "wanted  to  reverse  the  transaction  which  we  fei 
was  in  violation  of  the  Board's  Rules  and  Regulations  and  the  idea  of 
fiduciary  responsibility  of  the  Board  of  Directors  and  its  officers". 
(Idem.) 

When  Mr.  Deutz  attempted  to  press  the  witness  by  inquiring,  "Wh; 


the  Board  was  concerned  that  Mr.  Lytton  should  getbackthe  full  amount 
that  he  had  expended  in  this  transaction",  Mr.  McMurray  forthrightly 
replied  that  "the  Board  was  not  concerned  that  he  got  back  what  he  ex- 
pended", —  the  'truth  of  the  matter"  being  "that  the  Board  was  indif- 
ferent to  his  [Lytton's]  financial  condition."    (McMurray  Deposition,  pp. 
58-60).    Then  he  went  on  to  respond  in  detail  as  to  what  the  real  philo- 
sophy of  this  settlement  was: 

...  It  was  a  case  that  took  considerable  time  of  the 
Board,  considerable  time  of  many  people,  and  it  costs 
the  Board  money  for  legal  services,  and  it  would  con- 
tinue to  cost  the  Board  money  for  legal  services,  and 
it  would  continue  to  cost  the  association  an  enormous 
amount  of  time  and  in  our  judgment  an  enormous 
amount  of  legal  fees,  and  possibly  other  fees,  to  what 
extent  public  relations  expenditures  were  used  in  con- 
nection or  in  relation  to  the  case,  I  don't  know.    But  the 
Board  felt  that  we  wanted  to  reverse  the  transaction 
which  we  felt  was  in  violation  of  the  Board's  rules  and 
regulations,  and  the  idea  of  fiduciary  responsibility  of 
the  Association's  Board  of  Directors  and  its  officers. 
We  wanted  to  reverse  this  transaction.   We  would  have 
preferred,  and  we  believed,  that  if  this  case  had  gone 
to  the  ultimate  decision  we  had  confidence  that  we 
would  have  won.  But  you  are  a  lawer, . . .  with  more 
knowledge  of  the  law  and  its  history  than  I  would  have 
believed  that  a  certain  decision  would  eventuate  which 
didn't  eventuate. 

So,  while  we  did  have  confidence,  we  could  not,  of 
course,  be  absolutely  certain.    And  also  there  would  be 
much  time  and  effort  that  would  intervene. 

And  the  Board  felt  that  if  we  reversed  the  trans- 
action, we  would  have  deterred  anybody  else  from  doing 
likewise.^ 


4 
It  should  be  noted  that  as  a  provision  of  the  Stipulation  for  Settlement,  each 
and  every  one  of  the  Lytton  Appellees  was  prohibited  from  undertaking  any 
"new  or  further  solicitation  of  proxies  thereof  for  a  period  of  three  (3)  years 
from  the  date  of  the  surrender  of  the  said  proxies  .  .  ."    (Tr.  I,  108). 


However,  we  did  not  want  --  if  he  were  to  make  any 
profit  on  it  himself,  or  his  associates  make  any  profit, 
this  might  have  given  encouragement  to  someone  else. 
We  felt  that  there  was  no  particular  advantage  for  him 
making  such  an  investment,  entering  into  such  a  trans- 
action, having  gotten  back  three  or  four  years  later  the 
amount  he  did  put  into  this.    And  we  realized  that  in  any 
settlement,  there  is  give  and  take,  and  that  you  never 
get  entirely  what  you  want.    On  the  other  hand,  the  other 
party  does  not  get  entirely  what  they  want. 

So,  what  was  worked  out,  or  what  was  mutually  ad- 
vantageous to  the  Board,  to  the  Federal  Association  in- 
volved, and  to  Mr.  Lytton  --  and  we  also  looked  into  this 
from  the  Board's  standpoint  of  the  Board's  future  opera- 
tions and  responsibilities  as  you  can't  separate  it,  it  was 
all  part  of  the  total  picture. 

Counsel  for  the  Appellants  has  persisted  in  pursuing  ad  hominem 

arguments  and  applied  them  to  men  who  have  endeavored  to  lead  hum-   , 

I 

ble  and  worthwhile  lives  and  said  counsel  has  again  in  this  same  vein 
commented  on  page  6  of  his  brief  that  "the  parties  went  out  and  in  less 
than  24  hours  rounded  up  a  new  Board  of  Directors  chosen  by  the  Bank 
Board".    While  it  seems  unfortunate  to  find  the  phrase  "rounded  up" 
extant  in  an  Appellate  brief,  the  connotation  of  "rounded  up"  and  other 
comments  about  these  directors  is  completely  without  foundation. 

Looking  at  the  record  and  their  background  it  can  be  stated  with- 
out contradiction,  as  shall  be  shown  hereinafter,  thatthe  Appellee,  Asso- 
ciation is  staffed  with  new  officers  and  a  Board  of  Directors  composed 
of  men  well  trained  and  experienced  in  banking,  savings  and  loan,  gen- 
eral business  and  legal  activities.    From  the  example  of  their  past  per- 
sonal lives,  it  can  only  be  concluded  that  they  will  act  in  the  best  inter- 
est of  the  members  of  the  Appellee,  Association. 

Preston  Silbaugh,  a  Director,  Chairman  of  the  Board  of  Di- 
rectors and  Chief  Executive  Officer  of  the  Association  comes  to  this 


position  with  a  superior  record  of  Government  service  after  having 
served  as  State  Supervisor  of  Savings  &  Loan  Associations  in  the  State 
of  California  and  in  the  international  governmental  field  as  a  Member 
of  the  California-Chile  Mission.    He  was  known  by  former  Chairman 
McMurray  as  a  man  who  had  carried  out  his  duties  as  State  Supervisor 
courageously  and  had  "acted  in  a  manner  which  was  in  the  public  inter- 
est".   (McMurray  Deposition,  p.  119).    Chairman  McMurray,  again 
speaking  in  his  forthright  manner,  was  most  direct  when  he  advised 
counsel  for  the  Webb  defendants  why  he  chose  Mr.  Silbaugh  in  the  fol- 
lowing language: 

.  .  .  And  he  measured  up  to  his  responsibilities  in  my 
judgment.    Whether  you  agree  in  detail  with  what  he 
did,  he  certainly  was  honest,  he  certainly  acted  in  what 
he  thought  was  in  the  best  interest  of  the  public  and 
courageously.   I  might  say  in  many  cases  I  disagreed 
with  his  specific  action,  but  that  didn't  deter  me  from  -- 
it  didn't  in  any  way  change  my  attitude  as  to  his  char- 
acter and  integrity  and  I  thought  as  a  head  officer  of 
such  an  association  he  would  act  accordingly.   And  I 
thought  from  an  image  standpoint  that  the  public  would 
understand  quickly  that  if  you  have  a  man  who  was 
known  as  a  Commissioner,  and  so  on  .  .  .  You  always 
have  to  worry  about  the  confidence  of  the  people  and 
what  might  happen.   And  I  thought  quickly  that  it  would 
be  obvious  to  everyone  at  once  that  he  was  worthy  to 
entrust  confidence  in.    {Ibid.^  pp.  119-120.) 

Former  Chairman  McMurray  went  to  to  say  that  this  was  not  anew 
approach  for  him  because  in  a  supervisory  case  in  the  State  of  New 
York  he  had  recommended  to  the  board  of  directors  of  another  Federal 
Association  that  the  former  Superintendent  of  Banks  of  the  State  of  New 
York  be  named  to  the  board  of  directors  and  this  "proved  to  have  a  very 
favorable  reaction  from  the  general  public  in  that  area."   {Idem.) 

Kenneth  Spencer,  a  Director,  Vice-President  and  Chief  Managing 


Officer  of  the  Association  brought  to  his  position,  though  a  man  com- 
paratively young  in  years,  a  strong  background  in  banking  and  savings 
and  loan  fields.    He  gained  this  experience  in  banking  institutions  be- 
fore joining  the  Federal  Home  Loan  Bank  Board  as  an  Examiner  in  its 
Boston  District.    He  worked  in  the  Boston  District  for  several  years 
and  was  highly  regarded  in  this  district  to  the  extent  that  in  early  1963 
he  was  transferred  to  Washington  in  a  more  responsible  supervisory 
position.    Mr.  McMurray  describes  him  as  "probably  the  most  sur- 
prised person"  when  he  approached  him  about  serving  as  an  officer  of 
the  Association,  but  as  the  former  Chairman  said,  he  was  aware  not 
only  of  Mr.  Spencer's  background  but  also  because  he  knew  from  Mr. 
Spencer's  having  worked  on  the  case  in  detail  that  he  was  very  familiar 
with  the  background  of  this  particular  Association.  He  had  also  stressed 
that  he  had  complete  confidence  "in  him  as  a  person,  an  industrious 
public -oriented  kind  of  person." 

Frank  J.  Breslin,  Jr.,  a  native  Calif ornian,  whose  father  is  a  dis- 
tinguished Internist  in  the  Los  Angeles  area,  brought  to  the  Board  of 
Directors  not  only  a  pertinent  background  in  corporate,  banking  and 
business  law,  but  after  having  been  admitted  to  the  bar,  and  prior  to 
commencing  the  active  practice  of  the  law,  he  served  as  an  executive 
in  the  International  Banking  field  in  South  America  with  the  National 
City  Bank  of  New  York,  one  of  the  major  New  York  based  banks  having 
offices  in  South  America. 

Edgar  Paul  Boyko  is  a  member  of  the  Maryland,  District  of  Col- 
umbia, California  and  Alaska  Bars.    He  is  a  native  of  Austria  who  fled 
his  native  land  after  the  arrival  of  the  tyrant.  Prior  to  coming  to  Amer- 
ica he  helped  save  lives  during  the  Battle  of  Britain  as  the  Chief  Air 
Warden  at  Charing  Cross  Station  in  London.    Originally,  a  chemist  by 
profession,  he  turned  to  the  law  while  in  his  twenties,  and  when  a  resi- 
dent of  Baltimore  matriculated  to  the  University  of  Maryland  Law 
School.    He  finished  No.  1  in  his  class  and  was  elected  to  the  Order  of 


the  Coif.    In  1945,  he  was  No.  1  on  the  Maryland  Bar  Examination. 
Since  his  admission  to  practice  in  1945,  he  has  devoted  his  time  both 
to  public  service  and  to  the  private  practice  of  the  law.    He  has  served 
on  the  legal  staff  of  the  Bureau  of  Land  Management  in  Washington,  as 
its  Chief  Counsel  in  Alaska  and  as  a  member  of  the  legal  staff  of  the 
Office  of  Price  Stablization  under  Governor  DiSalle  during  the  Korean 
Emergency.   In  his  deposition,  former  Chairman  McMurray  paid  him  a 
high  compliment  when  he  said,  "When  I  was  introduced  to  Mr.  Boyko  I 
questioned  him  somewhat  on  his  background  and  .  .  .  was  extremely 
impressed  by  his  brilliance  and  perception  and  understanding.    {Ibid., 
p.  122.) 

The  fifth  member  of  the  Board  elected  in  January,  1965  was  Mr. 
Harold  Webb.    Mr.  Webb  is  a  Captain,  United  States  Coast  Guard,  Re- 
tired, who  devoted  a  great  portion  of  his  life  to  the  service  of  his  coun- 
try and  the  protection  of  its  shores  after  his  graduation  from  the  United 
States  Coast  Guard  Academy.    Mr.  Webb,  who  took  his  law  degree  at 
the  George  Washington  University  in  Washington,  D.  C,  served  as  the 
Legislative  Representative  of  the  Coast  Guard  in  Washington  and  also 
served  as  Legal  Officer  for  the  First  Coast  Guard  District  in  New 
York  prior  to  his  return  to  civilian  life  and  his  native  California.    Mr. 
Webb  is  a  corporate  executive  in  the  management  and  construction 
field.    Mr.  McMurray  was  aware  of  the  high  standards  of  rectitude  and 
administrative  ability  he  had  seen  manifested  by  Mr.  Webb  when  he  had 
the  opportunity  to  observe  his  legislative  liaison  activities  exerted  in 
behalf  of  the  Coast  Guard  from  the  late  1940s  to  the  mid-1950s. 

In  his  deposition  Mr.  McMurray  explained  that  a  number  of 
people  were  considered  but  were  not  requested  to  serve  because  of 
the  fact  that  they  were  involved  in  activities  which  would  be  in  con- 
flict with  their  serving  as  directors  of  a  Federal  Savings  and  Loan 
Association.    Mr.  McMurray  indicated  that  Rabbi  Levine  eventually 
came  on  the  Board,  which  brought  to  the  Board  another  individual 


from  a  portion  of  the  community  about  whose  integrity  there  would  be 
no  question.   (McMurray's  deposition,  p.  118). 

It  is  suggested  that  the  above  background  delineation  clearly  shows 
the  type  of  men  serving  the  Appellee  Association,  who  will  without  doub 
insure  that  this  Association  will  be  managed  in  accordance  with  the 
highest  standards  of  mutuality. 

It  is  manifest  from  an  examination  of  the  record  in  this  case  that 
the  settlement  which  was  accomplished  was  one  intended  to  be  and 
which,  we  submit,  was  in  fact  and  in  law  between  and  concerning  the 
Lytton  Appellees,  the  Appellee,  Association  and  the  Appellee  Board. 
There  was  no  intention  to  affect  in  any  way  the  rights  of  the  Appellants 
This  is  clear  from  the  philosophy  of  the  settlement,  as  previously  ana 
lyzed,  the  Stipulation  of  Settlement,  the  Judgment  of  Dismissal  and 
statements  of  counsel  in  court  contemporaneously  with  the  consumma 
tion  of  the  settlement.   In  fine,  the  intent  of  all  the  parties  is  manifest. 
The  Appellants  were  to  remain  in  the  lawsuit  with  no  enlargement  or 
diminution  of  their  rights  or  of  the  rights  of  the  Appellee,  Association 
or  of  the  Appellee  Board. 
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CONCLUSION 

For  all  of  the  reasons  above  set  forth,  Appellee,  Federal  Home 
Loan  Bank  Board  respectfully  submits  that  Judge  Whelan  properly  re- 
fused to  set  aside  the  dismissal  of  the  Lytton  Appellees  and  properly 
refused  in  the  alternative  to  dismiss  the  Appellants  and  accordingly, 
the  Appeal  should  be  dismissed. 

Respectfully  submitted, 


RICHARD  P.  BYRNE, 

MacCRACKEN,  COLLINS  &  HAWES, 

PHILIP  R.  COLLINS, 

Special  Counsel  fo7'  Appellee, 
Federal  Home  Loan  Bank  Board. 


December  26,  1965. 


Certificate 


I  certify  that,  in  connection  with  the  preparation  of  this  brief,  I 
have  examined  Rules  18  and  19  of  the  United  States  Court  of  Appeals 
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APPENDIX  A 

Home  Owners'  Loan  Act  of  1933,  as  Amended,  12  U.S.C., 
Section  1464(d)(1) 

§  1464.   Federal  Savings  and  Loan  Association. 

(a)  Organization  authorized. 

In  order  to  provide  local  mutual  thrift  institutions  in  which 
people  may  invest  their  funds  and  in  order  to  provide  for  the 
financing  of  homes,  the  Board  is  authorized,  under  such  rules 
and  regulations  as  it  may  prescribe,  to  provide  for  the  organi- 
zation, incorporation,  examination,  operation,  and  regulation 
of  associations  to  be  known  as  "Federal  Savings  and  Loan  As- 
sociations", and  to  issue  charters  therefor,  giving  primary  con- 
sideration to  the  best  practices  of  local  mutual  thrift  and  home- 
financing  institutions  in  the  United  States. 

»  «  »  •  • 

(d)  Proceedings  to  enjorce  compliance  with  law  'and  regula- 
tions; grounds  and  procedure  for  appointment  of  conservor- 
tors,  etc.;  powers. 
( 1 )  The  Board  shall  have  power  to  enforce  this  section  and 
rules  and  regulations  made  hereunder.  In  the  enforcement  of 
any  provision  of  this  section  or  rules  and  regulations  made  here- 
under, or  any  other  law  or  regulation,  and  in  the  administra- 
tion of  conservatorships  and  receiverships  as  provided  in  para- 
graph (2)  of  this  subsection,  the  Board  is  authorized  to  act  in 
its  own  name  and  through  its  own  attorneys.  The  Board  shall 
have  power  to  sue  and  be  sued,  complain  and  defend  in  any 
court  of  competent  jurisdiction  in  the  United  States  or  its  ter- 
ritories or  possessions  or  the  Commonwealth  of  Puerto  Rico. 
It  shall  by  formal  resolution  state  any  alleged  violation  of  law 
or  regulation  and  give  written  notice  to  the  association  con- 
cerned of  the  facts  alleged  to  be  such  violation,  except  that  the 
appointment  of  a  Supervisory  Representation  in  Charge,  a 
conservator  or  a  receiver  shall  be  exclusively  as  provided  in 
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paragraph  (2)  of  this  subsection.  Such  association  shall  have 
thirty  days  within  which  to  correct  the  alleged  violation  of  law 
or  regulation  and  to  perform  any  legal  duty.  If  the  association 
concerned  does  not  comply  with  the  law  or  regulation  within 
such  period,  then  the  Board  shall  give  such  association  twenty 
days'  written  notice  of  the  charges  against  it  and  of  a  time  and 
place  at  which  the  Board  will  conduct  a  hearing  as  to  such 
alleged  violation  of  duty.  Such  hearing  shall  be  in  the  Fed- 
eral judicial  district  of  the  association  unless  it  consents  to  an- 
other place  and  shall  be  conducted  by  a  hearing  examiner  as 
is  provided  by  the  Administrative  Procedure  Act.  The  Board 
or  any  member  thereof  or  its  designated  representative  shall 
have  power  to  administer  oaths  and  affirmations  and  shall  have 
power  to  issue  subpenas  and  subpenas  duces  tecum,  and  shall 
issue  such  at  the  request  of  any  interested  party,  and  the  Board 
or  any  interested  party  may  apply  to  the  United  States  district 
court  of  the  district  where  such  hearing  is  designated  for  the 
enforcement  of  such  subpena  or  subpena  duces  tecum  and  such 
courts  shall  have  power  to  order  and  require  compliance  there- 
with. A  record  shall  be  made  of  such  hearing  and  any  inter- 
ested party  shall  be  entitled  to  a  copy  of  such  record  to  be  fur- 
nished by  the  Board  at  its  reasonable  cost.  After  such  hearing 
and  adjudication  by  the  Board,  appeals  shall  lie  as  is  provided 
by  the  Administrative  Procedure  Act,  and  the  review  by  the 
court  shall  be  upon  the  weight  of  the  evidence.  Upon  the 
giving  of  notice  of  alleged  violation  of  law  or  regulation  as 
herein  provided,  either  the  Board  or  the  association  affected 
may,  within  thirty  days  after  the  service  of  said  notice,  apply 
to  the  United  States  district  court  for  the  district  where  the 
association  is  located  for  a  declaratory  judgment  and  an  injunc- 
tion or  other  relief  with  respect  to  such  controversy,  and  said 
court  shall  have  jurisdiction  to  adjudicate  the  same  as  in  other 
cases  and  to  enforce  its  orders.  The  Board  may  apply  to  the 
United  States  district  court  of  the  district  where  the  associa- 
tion affected  has  its  home  office  for  the  enforcement  of  any 
order  of  the  Board  and  such  court  shall  have  power  to  enforce 
any  such  order  which  has  become  final.  The  Board  shall  be 
subject  to  suit  by  any  Federal  savings  and  loan  association  with 
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respect  to  any  matter  under  this  section  or  regulations  made 
thereunder,  or  any  other  law  or  regulation,  in  the  United 
States  district  court  for  the  district  where  the  home  office  of 
such  association  is  located,  and  may  be  served  by  serving  a 
copy  of  process  on  any  of  its  agents  and  mailing  a  copy  of  such 
process  by  registered  mail,  or  by  certified  mail,  to  the  Federal 
Home  Loan  Bank  Board,  Washington,  District  of  Columbia. 
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APPENDIX  B 

Charter  K  (Revised)  and  By-Laws  of  Federal  Association, 
Title  12,  Code  of  Fedisial  Regulations 

§544.1 

•  •  •  •  • 

(b)  Charter  K  {rev.).  If  expressly  requested  in  the  Pe- 
tition for  Charter,  or  in  the  Application  for  Conversion  into  a 
Federal  association,  the  Board,  in  lieu  of  Charter  N,  will  issue 
a  Charter  K  (rev.),  reading  as  follows: 

Charter  K  (Rev.) 

1.  Corporate  title.     The  full  corporate  title  of  the 

Federal    association    hereby    chartered    is 

Federal  Savings  and  Loan  Association 

2.  Office.     The     home     office     shall     be     located 

at . .  . ,   in   the  County  of    ,  State 

of 

3.  Objects  and  powers.  The  objects  of  the  associa- 
tion are  to  promote  thrift  by  providing  a  convenient 
and  safe  method  for  people  to  save  and  invest  money 
and  to  provide  for  the  sound  and  economical  financing 
of  homes;  and,  in  the  accomplishment  of  such  objects, 
it  shall  have  perpetual  succession  and  power:  (1)  To 
act  as  fiscal  agent  of  the  United  States  when  designated 
for  that  purpose  by  the  Secretary  of  the  Treasury, 
under  such  regulations  as  he  may  prescribe,  and  shall 
perform  all  such  reasonable  duties  as  fiscal  agent  of 
the  United  States  as  he  may  require  and  to  act  as  agent 
for  any  other  instrumentality  of  the  United  States  when 
designated  for  that  purpose  by  any  such  instrumentahty ; 

(2)  To  sue  and  be  sued,  complain  and  defend  in  any 
court  of  law  or  equity;  (3)  To  have  a  corporate  seal, 
affixed  by  imprint,  facsimile  or  otherwise;  (4)  To  ap- 
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point  officers  and  agents  as  its  business  shall  require, 
and  allow  them  suitable  compensation;  (5)  To  adopt 
bylaws  not  inconsistent  with  the  Constitution  or  laws 
of  the  United  States  and  rules  and  regulations  adopted 
thereunder  and  this  charter;  (6)  To  raise  its  capital, 
which  shall  be  unlimited,  by  accepting  payments  on 
savings  accounts  representing  share  interests  in  the  as- 
sociation; (7)  To  borrow  money;  (8)  To  lend  and 
otherwise  invest  its  funds;  (9)  To  wind  up  and  dissolve, 
merge,  consolidate,  convert,  or  reorganize;  (10)  To  pur- 
chase, hold,  and  convey  real  and  personal  estate  con- 
sistent with  its  objects,  purposes,  and  powers;  (11)  To 
mortgage  or  lease  any  real  and  personal  estate  and  take 
such  property  by  gift,  devise,  or  bequest;  and  (12)  To 
exercise  all  powers  conferred  by  law.  In  addition  to 
the  foregoing  powers  expressly  enumerated,  this  associa- 
tion shall  have  power  to  do  all  things  reasonably  inci- 
dent to  the  accomplishment  of  its  express  objects  and 
the  performance  of  its  express  powers.  It  shall  exercise 
its  powers  in  conformity  with  all  laws  of  the  United 
States  as  they  now  are,  or  as  they  may  hereafter  be 
amended,  and  with  all  rules  and  regulations  which  are 
not  in  conflict  with  this  charter  now  or  hereafter  made 
thereunder. 

4.  Members.  All  holders  of  the  association's  savings 
accounts  and  all  borrowers  therefrom  are  members.  In 
the  consideration  of  all  questions  requiring  action  by 
the  members  of  the  association,  each  holder  of  a  savings 
account  shall  be  permitted  to  cast  one  vote  for  each 
$100,  or  fraction  thereof,  of  the  withdrawal  value  of  his 
account.  A  borrowing  member  shall  be  permitted,  as 
a  borrower,  to  cast  one  vote,  and  to  cast  the  number  of 
votes  to  which  he  may  be  entitled  as  the  holder  of  a 
savings  account.  No  member,  however,  shall  cast  more 
than  50  votes.  Voting  may  be  by  proxy.  Any  number 
of  members  present  at  a  regular  or  special  meeting  of 
the  members  shall  constitute  a  quorum.  A  majority  of 
all  votes  cast  at  any  meeting  of  members  shall  determine 
any  question.    The  members  who  shall  be  entitled  to 
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vote  at  any  meeting  of  the  members  shall  be  those 
owning  savings  accounts  and  borrowing  members  of 
record  on  the  books  of  the  association  at  the  end  of  the 
calendar  month  next  preceding  the  date  of  such  meeting. 
The  number  of  votes  which  each  member  shall  be  en- 
titled to  cast  at  an)'  meeting  of  the  members  shall  be 
determined  from  the  books  of  the  association  as  of  the 
end  of  the  calendar  month  next  preceding  the  date  of 
such  meeting.  Those  who  were  members  at  the  end  of 
the  calendar  month  next  preceding  the  date  of  a  meeting 
of  members  but  who  shall  have  ceased  to  be  members 
prior  to  such  meeting  shall  not  be  entitled  to  vote 
thereat.     All  savings  accounts  shall  be  nonassessable. 

5.  Directors.  The  association  shall  be  under  the  di- 
rection of  a  board  of  directors  of  not  less  than  5  nor  more 
than  15,  as  fixed  in  the  association's  bylaws  or,  in  the 
absence  of  any  such  bylaw  provision,  as  from  time  to 
time  expressly  determined  by  resolution  of  the  associa- 
tion's members.  Each  director  of  the  association  shall 
be  a  member  of  the  association,  and  a  director  shall 
cease  to  be  a  director  when  he  ceases  to  be  a  member. 
Directors  of  the  association  shall  be  elected  by  its  mem- 
bers by  ballot:  Provided,  That  in  the  event  of  a  vacancy 
in  the  directorate,  including  vacancies  created  by  an 
increase  in  the  number  of  directors,  the  board  of  direc- 
tors may  fill  such  vacancy,  if  the  members  of  the  as- 
sociation fail  so  to  do,  by  electing  a  director  to  serve 
until  the  next  annual  meeting  of  the  members.  Di- 
rectors shall  be  elected  for  periods  of  3  years  and  until 
their  successors  are  elected  and  qualified,  but  provision 
shall  be  made  for  the  election  of  approximately  one- 
third  of  the  board  of  directors  each  year. 

6.  Withdraimls.  The  association  shall  have  the  right 
to  pay  the  withdrawal  value  of  its  savings  accounts  at 
any  time  upon  application  therefor  and  to  pay  the 
holders  thereof  the  withdrawal  value  thereof.  Upon 
receipt  of  a  written  request  from  any  holder  of  a  sav- 
ings account  of  the  association  for  the  withdrawal  from 
such  account  of  all  or  any  part  of  the  withdrawal  value 
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thereof,  the  association  shall  within  30  days  pay  the 
amount  requested:  Provided,  That  if  the  association  is 
unable  to  pay  all  withdrawals  requested  at  the  end  of 
30  days  from  the  date  of  such  requests,  it  shall  then 
proceed  in  the  following  manner  while  any  withdrawal 
request  remains  unpaid  for  more  than  30  days: 

Withdrawal  requests  shall  be  paid  in  the  order  re- 
ceived and  if  any  holder  of  a  savings  account  or  accounts 
has  requested  the  withdrawal  of  more  than  $1,000,  he 
shall  be  paid  $1,000  in  order  when  reached  and  his  with- 
drawal request  shall  be  charged  with  such  amount  as 
paid  and  shall  be  renumbered  and  placed  at  the  end  of 
the  list  of  withdrawal  requests,  and  thereafter,  upon 
again  being  reached,  shall  be  paid  a  like  amount,  but  not 
exceeding  the  withdrawal  value  of  his  savings  account, 
and  until  such  withdrawal  request  shall  have  been  paid 
in  full,  shall  continue  to  be  so  paid,  renumbered,  and 
replaced  at  the  end  of  the  withdrawal  requests  on  file: 
Provided,  That  when  any  such  request  is  reached  for 
payment,  the  association  shall  so  advise  the  holder  of 
such  savings  account  by  registered  mail  to  his  last  ad- 
dress as  recorded  on  the  books  of  the  association  and, 
unless  such  holder  shall  apply  in  person  or  in  writing 
for  the  payment  of  such  withdrawal  request  within  30 
days  from  the  date  of  the  mailing  of  such  notice,  no 
payment  on  account  of  such  withdrawal  request  shall 
be  made  and  such  request  shall  be  cancelled :  And  pro- 
vided further.  That  the  board  of  directors  shall  have 
absolute  right  to  pay  on  an  equitable  basis  an  amount 
not  exceeding  $200  to  any  holder  of  a  savings  account  or 
accounts  in  any  calendar  month  and  without  regard  to 
any  other  provision  of  this  section. 

When  the  association  is  unable  to  pay  all  withdrawal 
requests  within  a  period  not  exceeding  30  days  from  the 
date  of  receipt  of  written  request  therefor  it  shall  allot 
to  the  payment  of  such  requests  the  remainder  of  the 
association's  receipts  from  all  sources  after  deducting 
from  total  receipts  appropriate  amounts  for  expenses, 
required  payments  on  indebtedness,  earnings  distributa- 
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ble  in  cash  to  holders  of  savings  accounts,  and  a  fund  for 
general  corporate  purposes  equivalent  to  not  more  than 
20  percent  of  the  association's  receipts  from  holders  of 
its  savings  accounts  and  from  its  borrowers.  Holders  of 
savings  accounts  for  which  apphcation  for  withdrawal 
has  been  made  shall  remain  holders  of  savings  accounts 
until  paid  and  shall  not  become  creditors. 

7.  Redemption.  At  any  time  sufficient  funds  are  on 
hand,  the  association  shall  have  the  right  to  redeem,  by 
lot  or  otherwise  as  the  board  of  directors  may  determine, 
all  or  any  part  of  anj''  of  its  savings  accounts  on  June  30 
or  December  31,  by  giving  30  days'  notice  of  such  re- 
demption by  registered  mail  addressed  to  the  holder  of 
each  such  savings  account  at  his  last  address  as  recorded 
on  the  books  of  the  association.  The  association  may 
not  redeem  any  of  its  savings  accounts  when  there  is 
an  impairment  of  its  capital  or  when  it  has  any  request 
for  withdrawal  which  has  been  on  file  and  unpaid  for 
more  than  30  days.  The  redemption  price  of  each  sav- 
ings account  redeemed  shall  be  the  full  value  thereof,  as 
determined  by  the  board  of  directors,  but  in  no  event 
shall  the  redemption  price  be  less  than  the  withdrawal 
amount  of  such  savings  account.  If  a  savings  account 
which  is  redeemed  is  entitled  to  participate  in  any  re- 
serve for  bonus,  the  amount  in  such  reserve  for  bonus 
which  is  properly  allocable  to  such  savings  account  shall 
be  paid  as  part  of  the  redemption  price  thereof.  If  any 
notice  of  redemption  shall  have  been  duly  given,  and  if 
the  funds  necessary  for  such  redemption  shall  have  been 
set  aside  so  as  to  be  and  to  continue  to  be  available  for 
that  purpose,  earnings  upon  such  account  shaU  cease  to 
accrue  from  and  after  the  date  specified  as  the  redemp- 
tion date  and  all  rights  with  respect  to  each  such  account 
shall  forthwith,  after  such  redemption  date,  terminate, 
except  only  the  right  of  the  holder  of  record  of  such  sav- 
ings account  to  receive  the  redemption  price  thereof 
without  earnings. 

8.  Loans  and  investments.  The  association  may 
make  any  loan  or  investment  authorized  by  statute  and 
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the  rules  and  regulations  made  by  the  Home  Loan  Bank 
Board  and  in  effect  on  August  15,  1949;  it  may  make 
such  additional  loans  and  investments  as  may  thereafter 
be  authorized  by  amendments  of  the  said  rules  and 
regulations. 

9.  Power  to  borrow.  The  association  may  borrow 
money  in  an  aggregate  amount  not  exceeding  one-half 
of  its  capital ;  the  amount  which  may  be  borrowed  from 
sources  other  than  a  Federal  home  loan  bank  shall  not 
exceed  one-tenth  of  such  capital.  Notwithstanding  the 
foregoing  limitations,  the  association  may,  with  prior  ap- 
proval by  the  Federal  Home  Loan  Bank  Board,  borrow 
from  a  Federal  home  loan  bank  or  from  any  Federal 
agency  or  instrumentality  without  limitation,  upon  such 
terms  and  conditions  as  may  be  required  by  such  bank 
or  agency.  The  association  may  pledge  and  otherwise 
encumber  any  of  its  assets  to  secure  its  debts. 

10.  Reserves,  surplus,  and  distribution  of  earnings. 
The  association  shall  maintain  general  reserves  for  the 
sole  purpose  of  meeting  losses;  such  reserves  shall  in- 
clude the  reserve  required  for  insurance  of  accounts. 
Any  losses  may  be  charged  against  general  reserves. 
If  and  whenever  the  general  reserves  of  the  association 
are  not  equal  to  at  least  10  percent  of  its  capital,  it  shall, 
as  of  June  30  and  December  31  of  each  year,  credit  to 
such  reserves  an  amount  equivalent  to  at  least  5  percent 
of  its  net  earnings  for  the  6  months'  period,  or  such 
amount  as  may  be  required  by  the  Federal  Savings  and 
Loan  Insurance  Corporation,  whichever  is  greater,  until 
such  reserves  are  equal  to  at  least  10  percent  of  the  as- 
sociation's capital.  As  of  June  30  and  December  31  of 
each  year,  after  payment  or  provision  for  payment  of 
all  expenses,  credits  to  general  reserves  and  such  credits 
to  surplus  as  the  board  of  directors  may  determine,  and 
provision  for  bonus  on  savings  accounts  as  authorized 
by  regulations  made  by  the  Federal  Home  Loan  Bank 
Board,  the  board  of  directors  of  the  association  shall 
cause  the  remainder  of  the  net  earnings  of  the  associa^ 
tion  for  the  6  months'  p>eriod  to  be  distributed  promptly 
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on  its  savings  accounts,  ratably,  as  declared  by  th© 
board  of  directors,  to  the  withdrawal  value  thereof,  in 
lieu  of  or  in  addition  to  such  net  earnings,  any  of  the 
association's  surplus  funds  may  be  likewise  distributed. 
Such  net  earnings  shall  be  credited  to  savings  accounts 
or  paid,  as  directed  by  the  owner.  All  holders  of  savings 
accounts  shall  participate  at  the  same  rate  and  on  the 
same  basis  in  the  distribution  of  earnings:  Provided, 
That  the  association  is  not  required  to  distribute  earn- 
ings on  short-term  savings  accounts  or  on  accounts  of 
$10  or  less.  Except  as  provided  above,  earnings  shall 
be  declared  on  all  savings  accounts  of  record  at  the 
close  of  each  such  6  months'  period,  on  the  withdrawal 
value  of  each  such  account  at  the  beginning  of  the 
said  6  months'  period,  plus  the  payments  made 
thereon  during  such  period  (less  amounte  withdrawn, 
and,  for  purposes  of  participation  in  earnings,  deducted 
from  the  latest  previous  payments),  computed  at  the 
declared  rate  for  the  time  invested,  determined  as  pro- 
vided below.  The  date  of  investment  shall  be  the  date 
of  actual  receipt  of  such  payments  by  the  association, 
unless  the  board  of  directors  fixes  a  date,  not  later  than 
the  tenth  of  the  month,  for  determining  the  date  of  in- 
vestment of  payments  on  savings  accounts  or  designated 
classes  thereof.  Payments,  affected  by  such  determina- 
tion date,  received  by  the  association  on  or  before  such 
determination  date,  shall  receive  earnings  as  if  invested 
on  the  first  of  such  month.  Payments,  affected  by  such 
determination  date,  received  subsequent  to  such  deter- 
mination date,  shall  receive  earnings  as  if  invested  on 
the  first  of  the  next  succeeding  month.  Notwithstand- 
ing any  other  provision  of  its  charter,  the  association 
may  distribute  net  earnings  on  its  savings  accounts  on 
such  other  basis  and  in  accordance  with  such  other  terms 
and  conditions  as  may  from  time  to  time  be  authorized 
by  regulations  made  by  the  Federal  Home  Loan  Bank 
Board.  All  holders  of  savings  accounts  of  the  association 
shall  be  entitled  to  equal  distribution  of  assets,  pro  rata 
to  the  value  of  their  savings  accounts,  in  the  event  of 
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voluntary  or   involuntary  liquidation,   dissolution,  or 
winding  up  of  the  association. 

11.  Amendment  of  charter.  No  amendment,  addi- 
tion, alteration,  change,  or  repeal  of  this  charter  shall 
be  made  unless  such  proposal  is  made  by  the  board  of 
directors  of  the  association,  and  submitted  to  and  ap- 
proved by  the  Federal  Home  Loan  Bank  Board,  and  is 
thereafter  submitted  to  and  approved  by  the  members 
at  a  legal  meeting.  Any  amendment,  addition,  altera- 
tion, change,  or  repeal  so  acted  upon  and  approved  shall 
be  effective,  if  filed  with  and  approved  by  the  Federal 
Home  Loan  Bank  Board,  as  of  the  date  of  the  final  ap- 
proval of,  or  as  fixed  by,  the  members. 

Federal  Home  Loan  Bank  Board. 
By    

(Chairman) 

Attest : 


(Secretary) 
•  •  •  •  • 

BYLAWS 

§  544.5  Prescribed  form.  A  Federal  association  that  has  a 
Charter  N  or  Charter  K  (rev.)  shall  operate  under  the  following 
prescribed  bylaws,  unless  and  until  such  bylaws  are  amended 
in  accordance  with  the  procedure  therein  set  forth : 

1.  Annual  meetings  of  members.  The  annual  meeting 
of  the  members  of  the  association  for  the  election  of  di- 
rectors and  for  the  transaction  of  any  other  business  of 
the  association  shall  be  held  at  its  home  ojEce  at  2 
o'clock  in  the  afternoon  on  the  third  Wednesday  in  Janu- 
ary of  each  year,  if  not  a  legal  holiday,  or  if  a  legal 
holiday  then  on  the  next  succeeding  day  not  a  legal 
holiday.  The  annual  meeting  may  be  held  at  such  other 
time  on  such  day  or  at  such  other  place  in  the  same  com- 
munity as  the  board  of  directors  may  determine.  At 
each  annual  meeting,  the  officers  shall  make  a  full  report 
of  the  financial  condition  of  the  association  and  of  its 
progress  for  the  preceding  year,  and  shall  outline  a  pro- 
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gram  for  the  succeeding  year.  Annual  meetings  of  the 
members  shall  be  conducted  in  accordance  with  Roberts' 
Rules  of  Order. 

2.  Special  meetings  of  members.  Special  meetings  of 
the  members  of  the  association  may  be  called  at  any  time 
by  the  president  or  the  board  of  directors,  and  shall  be 
called  by  the  president,  a  vice  president,  or  the  secretary 
upon  the  written  request  of  members  holding  of  record 
in  the  aggregate  at  least  one-tenth  of  the  capital  of  the 
association.  Such  written  request  shall  state  the  pur- 
poses of  the  meeting  and  shall  be  delivered  at  the  home 
office  of  the  association  addressed  to  the  president. 
Special  meetings  of  the  members  shall  be  conducted  in 
accordance  with  Roberts'  Rules  of  Order. 

3.  Notice  of  meeting  of  members,  (a)  Notice  of  each 
annual  meeting  shall  be  either  published  once  a  week 
for  the  two  successive  calendar  weeks  (in  each  instance 
on  any  day  of  the  week)  immediately  prior  to  the  week 
in  which  such  annual  meeting  shall  convene,  in  a  news- 
paper printed  in  the  English  language  and  of  general  cir- 
culation in  the  city  or  county  in  which  the  home  office  of 
the  association  is  located,  or  mailed  postage  prepaid  at 
least  15  days  and  not  more  than  30  days  prior  to  the 
date  on  which  such  annual  meeting  shall  convene  to  each 
of  its  members  of  record  at  his  last  address  appearing 
on  the  books  of  the  association.  Such  notice  shall  state 
the  name  of  the  association,  the  place  of  the  annual 
meeting  and  the  time  when  it  shall  convene.  A  similar 
notice  shall  be  posted  in  a  conspicuous  place  in  each  of 
the  offices  of  the  association  during  the  14  days  immedi- 
ately preceding  the  date  on  which  such  annual  meeting 
shall  convene.  If  any  member,  in  person  or  by  attorney 
thereunto  authorized,  shall  waive  in  writing  notice  of 
any  annual  meeting  of  members,  notice  thereof  need 
not  be  given  to  such  member. 

(b)  Notice  of  each  special  meeting  shall  be  either 
published  once  a  week  for  the  two  consecutive  calendar 
weeks  (in  each  instance  on  any  day  of  the  week)  im- 
mediately prior  to  the  week  in  which  such  special  meet- 
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ing  shall  convene,  in  a  newspaper  printed  in  the  English 
language  and  of  general  circulation  in  the  city  or  county 
in  which  the  home  office  of  the  association  is  located,  or 
mailed  postage  prepaid  at  least  15  days  and  not  more 
than  30  days  prior  to  the  date  on  which  such  special 
meeting  shall  convene  to  each  of  its  members  of  record 
at  his  last  address  appearing  on  the  books  of  the  associa- 
tion. Such  notice  shall  state  the  name  of  the  associa- 
tion, the  purpose  or  purposes  for  which  the  meeting  is 
called,  the  place  of  the  special  meeting  and  the  time 
when  it  shall  convene.  A  similar  notice  shall  be  posted 
in  a  conspicuous  place  in  each  of  the  offices  of  the  associ- 
ation during  the  14  days  immediately  preceding  the 
date  on  which  such  special  meeting  shall  convene.  If 
any  member  in  person  or  by  attorney  thereunto  author- 
ized, shall  waive  in  writing  notice  of  any  special  meeting 
of  members,  notice  thereof  need  not  be  given  to  such 
member. 

4.  Meetings  of  the  board  of  directors.  The  board  of 
directors  shall  meet  regularly  without  notice  at  the  home 
office  of  the  association  at  least  once  each  month  at  the 
hour  and  date  fixed  by  resolution  of  the  board  of  di- 
rectors, provided  that  the  place  of  meeting  may  be 
changed  by  the  directors.  Special  meetings  of  the  board 
of  directors  may  be  held  at  any  place  in  the  territory  in 
which  the  association  may  make  loans  specified  in  a 
notice  of  such  meeting  and  shall  be  called  by  the  secre- 
tary upon  the  written  request  of  the  president,  or  of 
three  directors.  All  special  meetings  shall  be  held  upon 
at  least  3  days'  written  notice  to  each  director  unless 
notice  be  waived  in  writing  before  or  after  such  meeting. 
Such  notice  shall  state  the  place,  time,  and  purposes  of 
such  meeting.  A  majority  of  the  directors  shall  consti- 
tute a  quorum  for  the  transaction  of  business.  The  act 
of  a  majority  of  the  directors  present  at  any  meeting 
at  which  there  is  a  quorum  shall  be  the  act  of  the  board 
of  directors.  All  meetings  of  the  board  of  directors  shall 
be  conducted  in  accordance  with  Roberts'  Rules  of 
Order. 
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5.  Officers,  employees,  and  agents.  Annually  at  the 
meeting  of  the  board  of  directors  of  the  association  next 
following  the  annual  meeting  of  the  members  of  the 
association,  the  board  of  directors  shall  elect  a  president, 
one  or  more  vice  presidents,  a  secretary,  and  a  treasurer: 
Provided,  That  the  offices  of  secretary  and  treasurer  may 
be  held  by  the  same  person,  and  a  vice  president  may 
also  be  either  the  secretary  or  the  treasurer.  The  board 
of  directors  may  appoint  such  additional  officers  and 
such  employees  and  agents  as  it  may  from  time  to  time 
determine.  The  term  of  office  of  all  officers  shall  be  one 
year  or  until  their  respective  successors  are  elected  and 
qualified;  but  any  officer  may  be  removed  at  any  time 
by  the  board  of  directors.  In  the  absence  of  designation 
from  time  to  time  of  powers  and  duties  by  the  board  of 
directors,  the  officers  shall  have  such  powers  and  duties 
as  generally  pertain  to  their  respective  offices. 

6.  Resignation  of  directors.  Any  director  may  resign 
at  any  time  by  sending  a  written  notice  of  such  resigna- 
tion to  the  office  of  the  association  delivered  to  the  secre- 
tary. Unless  otherwise  specified  therein,  such  resignation 
shall  take  effect  upon  receipt  thereof  by  the  secre- 
tary. More  than  three  consecutive  absences  from  reg- 
ular meetings  of  the  board  of  directors,  unless  excused 
by  resolution  of  the  board  of  directors,  shall  automati- 
cally constitute  a  resignation,  effective  when  such  resig- 
nation is  accepted  by  the  board  of  directors. 

7.  Powers  of  the  board.  The  board  of  directors  shall 
have  power — 

(a)  To  appoint  and  remove  by  resolution  the  mem- 
bers of  an  executive  committee,  the  members  of  which 
shall  be  directors,  which  committee  shall  have  and  ex- 
ercise the  powers  of  the  board  of  directors  between  the 
meetings  of  the  board  of  directors ; 

(b)  To  appoint  and  remove  by  resolution  the  mem- 
bers of  such  other  committees  as  may  be  deemed  neces- 
sary and  prescribe  the  duties  thereof; 
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(c)  To  fix  the  compensation  of  directors,  oflBcers,  and 
employees;  and  to  remove  any  officer  or  employee  at 
any  time  with  or  without  cause ; 

(d)  To  extend  leniency  and  indulgence  to  borrowing 
members  who  are  in  distress  and  generally  to  compro- 
mise and  settle  any  debts  and  claims; 

(e)  To  limit  payments  on  capital  which  may  be 
accepted ; 

(f )  To  reject  any  application  for  savings  accounts  or 
membership;  and 

(g)  To  exercise  any  and  all  of  the  powers  of  the  asso- 
ciation not  expressly  reserved  by  the  charter  to  the 
members. 

8.  Execution  of  instruments,  generally.  All  docu- 
ments and  instruments  or  writings  of  any  nature  shall 
be  signed,  executed,  verified,  acknowledged,  and  de- 
livered by  such  officers,  agents,  or  employees  of  the  asso- 
ciation or  any  one  of  them  and  in  such  manner  as  from 
time  to  time  may  be  determined  by  resolution  of  the 
board  of  directors.  All  notes,  drafts,  acceptances,  checks, 
endorsements,  and  all  evidences  of  indebtedness  of  the 
association  whatsoever  shall  be  signed  by  such  officer 
or  officers  or  such  agent  or  agents  of  the  association  and 
in  such  manner  as  the  board  of  directors  may  from  time 
to  time  determine.  Endorsements  for  deposit  to  the 
credit  of  the  association  in  any  of  its  duly  authorized 
depositaries  shall  be  made  in  such  manner  as  the  board 
of  directors  may  from  time  to  time  determine.  Proxies 
to  vote  with  respect  to  shares  or  accounts  of  other  asso- 
ciations or  stock  of  other  corporations  owned  by  or  stand- 
ing in  the  name  of  the  association  may  be  executed  and 
delivered  from  time  to  time  on  behalf  of  the  association 
by  the  president  or  a  vice  president  and  the  secretary 
or  an  assistant  secretary  of  the  association  or  by  any 
other  person  or  persons  thereunto  authorized  by  the 
board  of  directors. 

9.  Savings  account  certificates.  Such  officers  or  em- 
ployees as  may  be  designated  by  the  board  of  directors 
shall  deliver  to  each  person  upon  the  initial  payment  on 
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his  savings  account  in  the  association  an  account  book 
or  other  written  evidence  of  such  account. 

10.  Seal.  The  seal  shall  be  two  concentric  circles 
between  which  shall  be  the  name  of  the  association.  The 
year  of  incorporation,  the  word  "incorporated",  or  an 
emblem  may  appear  in  the  center. 

11.  Amendment.  These  bylaws  may  be  amended  at 
any  time  by  a  two-thirds  aflBrmative  vote  of  the  board 
of  directors,  or  by  a  vote  of  the  members  of  the  associa- 
tion. Each  and  every  amendment  shall  be  subject  to 
the  approval  of  the  Federal  Home  Loan  Bank  Board, 
and  shall  be  ineffective  until  such  approval  shall  be 
given :  Provided,  That,  without  the  approval  of  the  Fed- 
eral Home  Loan  Bank  Board,  section  1  of  the  bylaws 
may  be  amended  so  that  the  time  of  day  for  convening 
the  annual  meeting  may  be  fixed  at  any  hour  not  earlier 
than  10  a.m.  or  later  than  9  p.m.,  and  a  section  providing 
for  a  bonus  may  be  added  or  repealed  as  provided  in  the 
rules  and  regulations  for  the  Federal  Savings  and  Loan 
System. 
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APPENDIX  C 

Federal  Home  Loan  Bank  Board  Ruling, 
Escrow  Business;  power  to  engage  in. 
[12  CFR  555.2]  (Adopted  11-24-59) 

A  Federal  association  has  no  power,  express  or  implied, 
to  act  generally  as  an  agent  for  the  public  in  handling  es- 
crows.   However,  a  Federal  association  may  handle  es- 
crows related  to  real  estate  loans  it  makes  and,  to  an  ex- 
tent reasonably  incidental  to  the  accomplishment  of  its 
express  objects,  may  handle  escrows  for  others  involving 
the  type  of  real  estate  transactions  that  are  common  to 
the  savings  and  loan  business.    In  the  handling  of  any  es- 
crow, a  Federal  association  may  not  assume  duties  or 
responsibilities  or  perform  acts  which  are  in  conflict 
with  the  limitations  on  its  power  imposed  by  the  Home 
Owners'  Loan  Act  of  1933,  as  amended,  and  regulations 
thereunder  or  its  charter. 
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Amendment  of  September  2,  1964,  Section  5(c) 
of  the  Home  Owners'  Loan  Act  of  1933, 
12  U.S.C.A.  §  1464(c) 

§  1464.    Federal  Savings  and  Loan  Associations 

*  *  * 

Loans;  security  required;  investment  of  assets 

(c)    *  *  *  Any  such  association  is  authorized  to  in- 
vest in  the  capital  stock,  obligations,  or  other  securi- 
ties of  any  corporation  organized  under  the  laws  of  the 
State,  District,  Commonwealth,  territory,  or  possession 
in  which  the  home  office  of  the  association  is  located,  if 
the  entire  capital  stock  of  such  corporation  is  available 
for  purchase  only  by  savings  and  loan  associations  of 
that  State,  District,  Commonwealth,  territory,  or  pos- 
session and  by  Federal  savings  and  loan  associations 
having  their  home  offices  therein,  but  no  association 
may  make  any  investment  under  this  sentence  if  its  ag- 
gregate outstanding  investment  under  this  sentence,  de- 
termined as  prescribed  by  the  Board,  would  thereupon 
exceed  1  per  centum  of  its  assets. 
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xhibit  A  to  Statement  of  Points  and  Authorities  in  Opposition  to  Motion 
to  Dismiss  of  Appellants  to  Second  Amended  and  Supplemental  Com- 
plaint of  Beverly  Hills  Federal  Savings  &  Loan  Association,  filed 
August  27,  1965—  Affidavit  of  Lawrence  M.  Walters,  Director  of  the 
Office  of  Examinations  and  Supervision,  Federal  Home  Loan  Bank 
Board 

iISTRlCT  OF  COLUMBIA,  SS: 

I,  LAWRENCE  M.  WALTERS,  being  first  duly  sworn,  depose  and 
ay  that  I  am  the  Director  of  the  Office  of  Examinations  and  Supervision 
f  the  Federal  Home  Loan  Bank  Board,  which  position  I  have  held  since 
aly  1,  1965.    From  November  1,  1960  through  December  31,  1963,  I  was 
le  Director  of  the  Division  of  Examinations  of  the  Federal  Home  Loan 
;ank  Board  and  from  January  1,  1964  through  June  30,  1965,  I  served  as 
•eputy  Director  of  the  Office  of  Examinations  and  Supervision  of  the 
ederal  Home  Loan  Bank  Board. 

In  connection  with  my  duties  in  these  several  positions  with  the  Fed- 
ral  Home  Loan  Bank  Board  and  even  prior  to  my  becoming  Director  of 
le  Division  of  Examinations  in  1960,  I  was  and  have  been  acquainted 
■ith  KENNETH  F,  SPENCER  and  his  activities  as  an  employee  of  this 
gency. 

The  records  of  the  Office  of  Examinations  and  Supervision,  which 
re  kept  in  the  normal  course  of  business,  which  are  under  my  custody 
nd  control,  and  which  I  have  examined,  reveal  that  KENNETH  F. 
PENCER  was  first  employed  by  the  Federal  Home  Loan  Bank  Board  as 
n  Examiner  in  the  Boston  District  Office  on  September  21,  1953  and  he 
erved  in  various  grades  as  an  Examiner  in  the  Boston  District  Office 
rom  September  21,  1953  to  the  date  of  his  reassignment  to  the  Division 
f  Examinations  of  the  Federal  Home  Loan  Bank  Board  in  Washington  on 
anuary  11,  1963.    He  served  as  a  Training  and  Development  Officer  and 
s  a  Savings  and  Loan  Examining  Officer  from  January  11,  1963  until 
lis  resignation  on  January  13,  1965. 


The  records  of  this  office  further  reflect  that  while  he  was  assig: 
duties  in  connection  with  the  Beverly  Hills  Federal  Savings  and  Loan 
Association  litigation  from  early  in  1963  to  the  date  of  his  resignatioi 
he  was  never  present  at  Beverly  Hills  Federal  Savings  and  Loan  Assc 
ciation  at  any  time  during  this  period  from  March  1961  through  Janua 
1965  nor  did  he  participate  as  an  Examiner  in  the  four  regular  period 
or  the  one  special  examination  of  this  Association  which  were  conduci 
at  Beverly  Hills  Federal  Savings  and  Loan  Association  between  April 
14,  1961  and  January,  1965. 

KENNETH  F.  SPENCER  was  not  present  in  the  City  of  Los  Angel 
according  to  the  records  of  this  office,  during  the  Special  Examinatio 
of  the  Association,  which  commenced  on  April  17,  1961,  nor  was  he 
present  in  Los  Angeles  during  the  regular  periodic  examinations  whi( 
were  commenced  on  November  20,  1961,  November  26,  1962  and  Dec( 
ber  9,  1963,  respectively.  During  the  regular  periodic  examination  I 
which  commenced  on  December  17,  1964  and  which  concluded  on  Janit 
ary  29,  1965,  he  was  present  in  Los  Angeles,  while  he  was  still  an  er 
ployee  of  this  Board,  for  approximately  seven  days  but  I  am  able  to  s< 
that  he  was  not  present  in  the  Association  as  an  Examiner  of  the  Fede 
Home  Loan  Bank  Board  or  in  any  other  capacity  as  an  employee  of  th 
agency  during  this  seven- day  period. 

The  records  of  this  office  further  reveal  that  during  the  period  f: 
March  14,  1961  to  January  29,  1965  the  four  regular  periodic  examin 
tions  were  held  for  this  Association  as  required  by  law  and  regulatio 
for  all  Federal  Associations.  The  one  Special  Examination  previous) 
referenced  required  Examiners  being  in  the  Association  for  only  thiii 
teen  (13)  workdays. 


/s/  Lawrence  M.  Walters 


[Notarial  Certificate 
dated  October  22,  1965] 
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THE   DEFENDANT    CORPORATION    "DID 
UNLAWFULLY    MAKE  AN   EXPENDITURE" 
IN   CONNECTION    WITH  A    PRIMARY    ELEC- 
TION SUFFICIENTLY   STATES  AN 
OFFENSE,    WITHOUT   FURTHER  ALLEG- 
ING  THAT   GENERAL   CORPORATE   FUNDS 
WERE    USED,    AND   THAT    THE    EXPENDI- 
TURE  WAS   CONTRARY   TO   THE   SHARE- 
HOLDERS'   WISHES.  17 

VI  CONCLUSION  23 
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TABLE   OF   AUTHORITIES 

Cases  Page 

McKinney  v.    United  States, 

172  F.  2d  781  (9th  Cir.    1949)  11 

Robison  v,    United  States. 

329  F.  2d  156  (9th  Cir.    1964), 

cert,    denied  379  U.  S.    859  17 

Rood  V.    United  States, 

340  F.  2d  506  (8th  Cir.    1965)  17 

In  re  Shear, 

139F.Supp.    217  (N.D,    Cal.    1956)  20 

United  States  v.   Anchorage  Central  Labor  Council, 

193F.Supp.    504  (D.    Alaska,    1961)  21,    22 

United  States  v.    C  I.  O.  , 

335  U.S.    106  (1948)  8,    9 

United  States  v.    Healy, 

376  U   S.    75  (i964)  2 

United  States  v.    International  Union  United  Automobile,  8,    9, 

Aircraft  and  Agricultural  Implement  Workers,  12,    16, 

352  U. S.    567  (1957)  18,    21,    22 

United  StSLtes  v.    Lewis  Food  Co.  ,   Inc.  , 

236  F.  Supp.    849  4 

United  States  v.    Lewis  Food  Co.  ,   Inc.  , 

381  U.S.    908  (1965)  2 

United  States  v.    Painters  Local  Union, 

172  F.  2d  854  (2nd  Cir.    1949)  21,    22 

United  States  V.    Pennell, 

144  F.  Supp.    317  (N.D.    Cal.    1956)  15 

United  States  v.    Spada, 

331  F.  2d  995  (2nd  Cir.    1964)  17 

Worthy  v.    United  States, 

328  F.  2d  386  (5th  Cir.    1964)  17 


11 


Statutes  Page 

Public  Law  No.    36,   Act  of  January  26,    1907 

(Sen,    Bill  4563),    34  Stat.    864  8,    20 

Public  Law  No.    101,   Amendment  to  Corrupt  Practices 
Act,    June  23,    1947  (House  Bill  3020), 

61  Stat     136,    159  8 

Title  18,   United  States  Code  §610  1,   4,   5,    7,    9, 

12,    17,    18,    20 

Title  18,   United  States  Code  §875(c)  15 

Title  18,    United  States  Code  §3231  1 

Title  18,   United  States  Code  §3731  2 

Title  28,   United  States  Code  §1291  2 

Title  28,    United  States  Code  §1294  2 

Rules 

Federal  Rules  of  Criminal  Procedure: 

Rule  37a(2)  2 

Appendix,   Forms  1-11  17 

Misc. 

41  Congressional  Record  22  20 

41  Congressional  Record  1452  21 

93  Congressional  Record  6446-6447,    June  5,    1947  14 


111 


4 


N  Oo     2  0  19  4 
IN    THE    UNITED   STATES   COURT   OF    APPEALS 
FOR    THE    NINTH   CIRCUIT 

UNITED   STATES   OF   AMERICA, 

Appellant, 

VSo 

LEWIS   FOOD   COMPANY,    INC.  , 

Appellee. 

APPELLANT'S   OPENING    BRIEF 

I 

JURISDICTIONAL   STATEMENT 

On  July  17,    1963,    the  Federal  Grand  Jury  for  the  Southern 
District  of  California,    Central  Division,    returned  an  indictment, 
under  Number  32456-CD,    charging  the  defendant  Lewis  Food  Com- 
pany,   Incorporated,    with  four  violations  of  Title  18,    United  States 
Code,    Section  610  [C.  T.    2].  — '     Pursuant  to  that  statute,    as  well 
as  Section  3231  of  Title  18;    the  District  Court  acquired  jurisdiction 
over  the  case. 

On  November  25,  1964,  the  Honorable  C.  Nils  Tavares 
granted  the  defendant's  motion  to  dismiss  the  indictment  on  the 
ground  that  it  failed  to  state  an  offense  under  Section  610  of  Title 


Ij  "C.  T.  "  refers  to  Clerk's  Transcript  of  Record. 
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18,    UoS.  C.    [Co  T.    88;     236  F.    Supp,    849  (D.  C«    CaL    1964)].     On 
December  11,    1964,    the  Govei^nment  filed  a  motion  to  vacate  the 
order  and  to  rehear  the  matter  [C.  T.    94],    which  motion  was  denied 
on  December  21,    1964  [C«  T.    150]. 

On  January  20,    1965,    a  timely  notice  of  appeal  to  the 
Supreme  Court  was  filed  [Co  T.    153],    in  accordance  with  Rule 
37a(2)  of  the  Federal  Rules  of  Criminal  Procedure,    Section  3731 
of  Title  18,    Uo  So  C.  ,    and  the  doctrine  of  United  States  v.    Healy, 
376  U.S.    75  (1964). 

On  May  17,    1965,    the  Supreme  Court  granted  a  motion  to 
transfer  the  case  to  this  court,    and  the  case  was  remanded 
pursuant  to  18  U.  S.  C   Section  3731.     United  States  v.    Lewis  Food 
Co.  .    Inc.  ,    381UoSo    908  (1965)o     Based  on  the  foregoing,    and 
Title  28  U.S.  Co    Sections  1291  and  1294,    this  Court  has  jurisdiction 
to  review  the  order  of  the  court  below. 

II 
STATEMENT   OF    THE   CASE 


Count  One  of  the  Indictment  charges  as  follows: 

"1.  That  at  all  times  mentioned  herein 

the  defendant,    LEWIS   FOOD   COMPANY,    INCORPO- 
RATED,   was  a  California  Corporation,    duly  authorized 
and  licensed  under  the  laws  of  the  State  of  California 
and  doing  business  in  said  state; 

"2.  That  on  June  5,    1962,    a  primary 
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election  was  held  in  the  State  of  California,    in  which 
candidates  for  the  office  of  United  States  Senator  and 
candidates  for  the  office  of  member  of  the  United 
States  House  of  Representatives  were  to  be  selected; 
"3.  That  on  or  about  July  11,    1962,    withm 

the  Central  Division  of  the  Southern  District  of 
California,        defendant  LEWIS   FOOD   COMPANY, 
INCORPORATED,    did  unlawfully  make  an  expenditure 
in  connection  with  the  aforesaid  primary  election  in 
that  the  defendant  at  the  time  and  place  aforesaid, 
pursuant  to  an  agreement  made  before  said  election, 
did  make  payment  to  the  Rockett  Lauritsen  Adver- 
tising Agency  for  the  placement  of  an  advertisement 
concerning  candidates  therein;     that  said  advertise- 
ment was  entitled  "Important  Notice  to  Voters,  "  and, 
appeared  in  the  following  newspapers  on  the  dates 
and  for  the  amounts  indicated,    to  wit:     ..." 
Thereafter,    the  charge  lists  twelve  California  newspapers  in  which 
the  advertisement  was  placed  on  June  4,    1962,    the  day  before  the 
primaries,    and  the  cost  of  each  publication.     The  amounts  ex- 
pended totaled  $5,  509.  62.     The  remaining  three  counts  duplicate 
the  allegations  of  Count  One  but  respectively  cover  expenditures  by 
the  defendant  to  the  advertising  firm  on  July  17,    1962,    for  adver- 
tisements published  on  June  4,    1962,    in  eight  California  newspapers, 
totaling  $2,042.04;     on  July  24,    1962,    for  advertisements  published 
on  June  4,    1962,    in  fourteen  California  newspapers,    totaling 
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$1,786.38;  and  on  August  15,  1962,  for  advertisements  published 
on  June  4,  1962,  in  one  California  newspaper.  All  of  the  expendi- 
tures totaled  $9,523.  68. 

A  copy  of  the  "Important  Notice  to  Voters"  was  furnished 
in  a  Bill  of  Particulars  filed  on  September  26,    1963  [C  T.    44]. 

The  defendant's  motion  to  dismiss  the  indictment  was 
initially  made  on  September  9,    1963,   before  the  Honorable  Albert 
Lee  Stephens,    Jr.  ,    United  States  District  Judge,    to  whom  the  case 
was  first  assigned  for  trial  [C.T.    9,    et  seq.  ].     The  defendant 
contended  that  the  pertinent  statute  was  unconstitutional  and  that 
the  indictment  failed  to  state  an  offense.     Following  written  opposi- 
tion by  the  Government  [C  T.    47  et  seq.  ],    Judge  Stephens  denied 
the  motion  by  Order  filed  on  October  3,    1963  [C  T.    106]. 

The  inability  of  the  jury  to  reach  a  verdict  resulted  in  the 
declaration  of  a  mistrial  by  Judge  Stephens  on  October  23,    1963 
[C.T.    100].     The  case  was  thereafter,    on  June  26,    1964,   assigned 
to  Judge  Tavares  for  retrial  (See  Docket  entries  following  Index 
to  Clerk's  Transcript  of  Proceedings). 

On  November  25,    1964,    Judge  Tavares  entered  an  Order 
dismissing  the  indictment  on  tlie  grounds  that  it  failed  to  state  an 
offense  under  Section  610  [C.  T.    88;     236  F.  Supp.    849,    supra]. 
It  is  this  Order  which  the  Government  now  challenges  on  appeal. 
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Ill 

SPECIFICATION  OF   ERROR 

The  Court  below  erred  in  dismissing  the  indictment  on  the 
ground  that  it  failed  to  state  an  offense  under  18  U.  S.  C.    Section 
610, 

IV 

PERTINENT  STATUTE 

Title  18,    United  States  Code,    Section  610: 

"Contributions  or  expenditures  by 

national  banks,    corporations  or 

labor  organizations 
"It  is  unlawful  for  any  national  bank,    or  any 
corporation,    organized  by  authority  of  any  law  of 
Congress,    to  make  a  contribution  or  expenditure 
in  connection  with  any  election  to  any  political  office, 
or  in  connection  with  any  primary  election  or  political 
convention  or  caucus  held  to  select  candidates  for  any 
political  office,    or  for  any  corporation  whatever,    or 
any  labor  organization  to  make  a  contribution  or 
expenditure  in  connection  with  any  election  at  which 
Presidential  and  Vice  Presidential  electors  or  a 
Senate  or    Representative  in,    or  a  Delegate  or  Resident 
Commissioner  to  Congress  are  to  be  voted  for,    or  in 
connection  with  any  primary  election  or  political 
I  5. 


convention  or  caucus  held  to  select  candidates  for 
any  of  the  foregoing  offices,  or  for  any  candidate, 
political  committee,  or  other  person  to  accept  or 
receive  any  contribution  prohibited  by  this  section. 

"Every  corporation  or  labor  organization  which 
makes  any  contribution  or  expenditure  in  violation 
of  this  section  shall  be  fined  not  more  than  $5,  000; 
and  every  officer  or  director  of  any  corporation,    or 
officer  of  any  labor  organization,    who  consents  to 
any  contribution  or  expenditure  by  the  corporation 
or  labor  organization,    as  the  case  may  be,    and  any 
person  who  accepts  or  receives  any  contribution,    in 
violation  of  this  section,    shall  be  fined  not  more  than 
$1,  000  or  imprisoned  not  more  than  one  year,    or 
both,    and  if  the  violation  was  willful,    shall  be  fined 
not  more  than  $10,  000  or  imprisoned  not  more  than 
two  years,    or  both. 

"For  the  purposes  of  this  section  "labor 
organization"  means  any  organization  of  any  kind, 
or  any  agency  or  employee  representation  com- 
mittee or  plan,    in  which  employees  participate  and 
which  exist  for  the  purposes,    in  whole  or  in  part, 
of  dealing  with  employers  concerning  grievances, 
labor  disputes,   wages,    rates  of  pay,    hours  of  em- 
ployment.,   or  condition  of  work.  " 


2/ 
elections  for  federal  offices.   —      In  two  landmark  cases,    United 

States  v«    C.  h  O.  ,    335  U.  S.    106(1948),    and  United  States  Vo    Inter  - 
national  Union  United  Automobile,    Aircraft  and  Agricultural  Imple- 
ment  Workers,    352  U.S.    567  (1957)  [hereinafter  cited  as  Auto 
Workers],    the  statute  has  come  before  the  Supreme  Court  for 
interpretation  of  the  word  "expenditure.  "    As  the  C  I.  O.    Court 
noted  at  112, 

"  'Expenditure'  as  here  used  is  not  a  word  of 
art.     It  has  no  definitely  defined  meaning  and  the 
applicability  of  the  word  to  prohibition  of  particular 
acts  must  be  determined  from  the  circumstances 
surrounding  its  employment. 

"The  purpose  of  Congress  is  a  dominant 
factor  in  determining  meaning.      There  is  no  better 
key  to  a  difficult  problem  of  statutory  construction 
than  the  law  from  which  the  challenged  statute 
emerged.     Remedial  laws  are  to  be    interpreted  in 
the  light  of  previous  experience  and  prior  enact- 
ments.    Nor,    where  doubt  exists,    should  we  dis- 
regard informed  congressional  discussion.  " 
In  each  decision,    the  Supreme  Court  analyzed  the  legislative  history 
of  the  statute,    and  proceeded  to  implement  Congressional  purpose. 


2_/  The  pertinent  parts  of  the  statute  are  based  on  Public  Law 

""  No.    36,    Act  of  January  26,    1907  (Sen.    Bill  4563),    34  Stat. 

864  (limited  to  contributions  by  corporations);     and  Public  Law 
101,    Amendment  to  Corrupt  Practices  Act,    June  23,    1947  (House 
Bill  3020),    61  Stat.    136,    159  (added  labor  unions  and  word  "expendi- 
ture"). 
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In  the  C.  I.  Oo   case,    supra,    the  labor  organization  and  its 
president  were  indicted  for  violating  Section  610  by  reason  of  having 
distributed  to  union  members  or  purchasers  an  issue  of  "The 
C  L  O.    News,  "  a  weekly  newspaper  published  by  the  union,    which 
issue  contained  a  statement  from  the  president  urging  all  members 
to  vote  for  a  certain  condidate.      The  District  Court  dismissed  the 
indictment  on  constitutional  grounds.     On  review,    the  Supreme 
Court  affirmed,    holding  that  the  indictment  failed  to  state  an 
offense.     The  Court  felt  that  Congress  did  not  intend  to  bar  by 
Section  610  a  trade  journal,    house  organ,    or  newspaper  regularly 
published  by  a  labor  union  or  corporation,    from  expressing  its 
views  on  candidates  to  its  members  or  shareholders. 

In  the  Auto  Workers  case,    supra,    the  Court  upheld  the 
sufficiency  of  an  indictment  which  charged  a  labor  organization 
with  using  union  dues  to  sponsor  a  commercial  television  broadcast 
which  urged  and  endorsed  the  selection  of  certain  candidates,    and 
included  expressions  of  political  advocacy  intended  to  influence 
the  electorate.      The  Court,    distinguishing  the  C  I.  O.    case,    con- 
strued the  statute  to  prohibit  "the  use  of  corporation  or  union  funds 
to  influence  the  public  at  large  to  vote  for  a  particular  candidate 
or  a  particular  party.  "    United  States  v.    Auto  Workers,    at  567 
[Emphasis  Added).     This  then  is  the  standard  which  must  be  em- 
j     ployed  in  evaluating  the  "important  Notice  to  Voters"  advertisement 

I     now  before  this  Court  on  this  appeal. 
I 

An  examination  of  the  subject  advertisement  clearly  demon- 
strates that  it  meets  the  Supreme  Court's  criterion.     The 
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publication  occurred  the  day  before  the  primary  election.     Its 
coverage  was  statewide  in  scope.     The  publication  was  directed  to 
"Voters"  in  particular,    rather  than  the  general  reading  public. 
Its  official -looking  character  and  pretensions  to  state  only  the 
candidates'  "voting  records,  "  in  the  interests  of  "public  service,  " 
would  lead  many  people  to  favor  the  high-ranked  candidates  and 
to  vote  against  the  lower  ones. 

That  this  advertisement  attempts  to  influence  the  public 
how  to  vote  is  further  evidenced  by  the  command:     "Vote  for  the 
candidates  whose  voting  record  indicates  that  they  believe  in  those 
principles"  (i.e.    of  "our  free  enterprise  system,    our  constitutional 
governm.ent  and  freedom  under  God.  ")     [Emphasis  Added].      The 
advertisement  further  states: 

"If  you  as  voters  do  not  like  their  voting 

record,    then  you  have  a  right  and  privilege  to  vote 

a  new  candidate  in  their  place  .    .    . 

-L.  O^  O^ 

'I-         1*         'C 

"The  index  is  an  invaluable  guide  for  the  voter 
who  wants  to  cast  his  ballot  with  intelligence  and  dis- 
crimination,   in  other  words,    for  the  voter  who  wants 
to  know  more  about  the  candidate  than  just  their 
party  labels. " 

The  listing  rates  the  candidates  as  to  how  they  voted,    not 
on  any  specific  issues,    not  on  specific  bills,    but  on  what  is  loosely 
labeled  "constitutional  principles.  "    What  term  could  be  more 
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encompassing?    More  appealing  to  every  voter?     Who  could  turn 
down  a  man  who  voted  "100%"  in  accordance  with  the  constitution? 
In  the  very  words  of  the  advertisement,    "100%  is  perfect.  "     By 
contrast  consider  the  opprobrium  attached  to  a  candidate  who 
never  once  upheld  that  sacred  document.     There  can  be  no  doubt 
that  this  advertisement  was  but  a  patent  attempt  to  laude  certain 
incumbents  while  disfavoring  others,    and  so  influence  the  voting 
public  to  vote  for  the  preferred  candidate. 

Note  further  that  the  listing  rates  candidates  according  to 
party  affiliation.     Of  the  thirty  members  of  the  House  of  Repre- 
sentatives,   the  sixteen  Democrats  are  all  rated  "5%"  or  "0%", 
ten  being  in  the  "0%"  category.     Of  the  fourteen  Republicans,    two 
are  listed  at  "18%"  and  "30%",    with  the  remaining  twelve  averaging 
above  "75%",    all  being  at  least  "59%"  or  greater.     With  a  few 
exceptions,    this  same  disparity  between  the  two  parties  is  carried 
over  into  the  rating  of  the  candidates  for  other  offices  as  well. 
Again,    we  see  plain  evidence  of  an  attempt  to  do  exactly  what  the 
statute  prohibits:     advocate  the  position  of  one  political  party  over 
another. 

The  advertisement  purports  to  be  only  a  statement  of  voting 

records.     But  examining  it  with  a  "common  sense  appreciation 

of  the  realities,  "  Mc Kinney  v.    United  States,    172  F,  2d  781  (9th 

Cir.    1949),    we  must  conclude  otherwise.     The  basis  of  the  index 
is  not  specified.     No  particular  issue  or  bill  is  identified.     Rather 

the  advertisement  is  a  clear-cut  attempt  to  pass  off  as  a  voting 

record,    a  biased,    one-sided,    incomplete  analysis  calculated  to 
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sway  and  influence  virtually  all  of  the  voters  in  the  State  of  Cali- 
fornia to  vote  in  the  manner  in  which  they  were  persuaded  by  the 
makers  of  the  popular  "Dr.    Ross  Pet  Food  line,  "  to  wit,    the 
defendant. 

But  at  minimum,    whether  the  expenditure  constitutes 
"active  electioneering"  or  is  "in  the  same  category  as  the  records 
of  candidates  on  economic  issues"  [C.  T.    91],    is  a  question  of  fact 
for  the  jury  to  resolve  under  proper  instructions.     Certainly, 
this  is  what  the  Supreme  Court  had  in  mind  in  the  dicta  alluded  to 
by  the  court  below  and  what  Congress  intended  in  enacting  Section 
610. 

In  the  Auto  Workers  case,    supra,    at  592,    the  Court  stated: 

"Allegations  of  the  indictment  hypothetically 
framed  to  elicit  a  ruling  from  this  Court  or  based 
upon  misunderstanding  of  the  facts  may  not  survive 
the  test  of  proof.     For  example,    was  the  broadcast 
paid  for  out  of  the  general  dues  of  the  union  member- 
ship or  may  the  funds  be  fairly  said  to  have  been 
obtained  on  a  voluntary  basis?     Did  the  broadcast 
reach  the  public  at  large  or  only  those  affiliated 
with  appellee?     Did  it  constitute  active  electioneer- 
ing or  simply  state  the  record  of  particular  candidates 
on  economic  issues?     Did  the  union  sponsor  the 
broadcast  with  the  intent  to  affect  the  results  of 
the  election?     As  Senator  Taft  repeatedly  recog- 
nized in  the  debate  on  §  304,    prosecutions  under 
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the  Act  may  present  difficult  questions  of  fact.     See 
supra,    ppo    585-587,    n.    1.     We  suggest  the  possibility 
of  such  questions,    not  to  imply  answers  to  problems 
of  statutory  construction,    but  merely  to  indicate  the 
covert  issues  that  may  be  involved  in  this  case.  " 
[Emphasis  AddedJ. 

Underlying  the  Supreme  Court's  reference  to  "voting 
records"  is  the  following  discussion  on  the  Senate  floor: 

"MR.    BALL.     I  do  not  think  there  is  a  single 
thing  in  the  bill  which  prohibits  any  union  or  corpora- 
tion or  anyone  else  from  printing  any  public  official's 
voting  record.      That  is  not  a  campaign  for  or  against 
a  candidate.     It  is  simply  the  printing  of  public  in- 
formation. 

"MR.    TAFT.     I  was  thinking  of  the  way  most 
of  the  labor  organizations  are  on  record.     They  do 
not,    as  a  rule,    merely  print  facts. 

>:=      *      * 

"MR.    PEPPER.     I  wish  to  ask  the  Senator 
from  Ohio  whether  he  agrees  with  the  Senator  from 
Minnesota  [Mr.    Ball],    who  just  expressed  the  opinion 
that  if  a  labor  organization  used  its  funds  to  dis- 
seminate the  voting  record  of  a  candidate  for  office, 
during  the  time  of  the  campaign,    that  would  not  be 
unlawful.     Does  the  Senator  from  Ohio  agree  with 
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the  Senator  from  Minnesota  that  that  would  not  be 
unlawful,    because  it  would  not  be  an  expenditure  in 
connection  with  an  election  in  which  certain  candidates 
or  political  parties  are  involved? 

"MR.    TAFTo     I  think  it  would  depend  upon  all 
the  circumstances  in  the  case.     If  it  was  merely  a 
bare  statement  of  actual  facts  and  simply  direct 
quotations  of  what  the  man  had  said  in  the  course  of 
certain  speeches  on  certain  subjects,    and  was  not 
colored  in  any  way,    I  would  rather  agree  with  the 
Senator  from  Minnesota.      But  I  think  it  would  depend, 
in  each  case,    on  the  character  of  the  publication. 

"MR.    PEPPER.     Of  course,    the  language  is 
'in  connection  with.  '     The  provision  does  not  contain 
any  statement  as  to  whether  the  statement  is  colored 
or  not.     The  words  simply  are  'any  expenditure  in 
connection  with  an  election.  '     I  do  not  see  how  the 
Senator  could  say  that  the  publication  of  a  voting 
record,    in  the  midst  of  a  campaign,    was  not  an 
expenditure  in  the  midst  of  an  election. 

"MR.    TAFT.      That  is  not  a  very  practical 
question,    because  no  one  would  do  just  that.     Either 
it  is  an  argument  for  him  or  against  him,    or  it  is 
not.     *   *    -"     [Emphasis  Added]. 

93  Cong.    Rec,    6446-47,    June  5,    1947. 
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Both  Congress  and  the  Supreme  Court  recognized  that  the 
mere  label,    "Voting  Record,  "  does  not  free  the  publication  from 
the  statutes'  proscription.     Rather,    it  is  a  question  for  the  fact- 
finder whether  the  publication  is  colored  or  not.     In  the  case  at 
hand,    considering  the  nature  of  the  expenditures  in  question,    it 
was  most  certainly  error  for  the  lower  court  to  foreclose  forever 
the  issue  of  fact  and  rule  as  a  matter  of  law  that  the  expenditure 
was  a  lawful  one. 

The  case  of  United  States  v,    Pennell,    144  F.    Supp.    317 
(N.  D.    CaL    1956),    is  not  unlike  the  situation  at  hand.     There,    the 
indictment  charged  the  interstate  communication  of  a  threat  to 
injure  a  Mrs.    Gloria  Pennell  in  violation  of  18  U..  S=  C    Section 
875(c).     By  bill  of  particulars,    the  Government  furnished  a  copy 
of  the  letter.     In  pertinent  part  it  stated: 

"...    I  shall  in  the  very  near  future  be  in 
Sacramento  to  deal  with  you  and  your  cohorts.     I 
dislike  very  much  having  to  deal  with  you  and  your 
men  in  this  manner  -  but  there  seems  to  be  no  other 
way  '■'   -'•   '•'    Believe  me,    Baby,    this  is  serious  now.    •    .    .  " 
The  defendant  moved  to  dismiss,    arguing  that  the  words,    "to  deal 
with"  do  not  constitute  a  threat.     In  denying  the  motion  the  Court 
said  at  319: 

"...     It  cannot  be  said  as  a  matter  of  law 
that  there  is  no  threat  to  injure  the  person  of  Mrs. 
Gloria  Pennell.     Whether  these  words  constitute  a 
threat  ...    is  a  question  of  fact  for  the  trier  of 
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the  facts,    and  not  a  question  to  be  determined  by 
this  Court  at  this  time  on  a  motion  to  dismiss.  " 

It  should  also  be  noted  that  Congress  added  the  word 
"expenditure"  as  a  remedial  measure,    to  "plug  the  existing  loop- 
hole" in  the  law,    see  United  States  v.    Auto  Workers,    supra,    at 
581-82,    because  of  the  numerous  indirect  contributions  and 
expenses  on  candidates'  behalf  revealed  by  committee  investiga- 
tions.    To  now  hold,    as  did  the  lower  court,    that  the  "important 
Notice  to  Voters"  lies  outside  the  statutes'  purview,    defeats  con- 
gressional purpose  in  amending  the  statute  and  permits  easy 
evasion  of  the  law. 
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THE   CHARGE   OF    THE   INDICTMENT  THAT 
THE  DEFENDANT  CORPORATION  "DID 
UNLAWFULLY  MAKE  AN  EXPENDITURE" 
IN  CONNECTION  WITH  A  PRIMARY  ELEC- 
TION SUFFICIENTLY  STATES  AN  OFFENSE, 
WITHOUT  FURTHER  ALLEGING  THAT 
GENERAL  CORPORATE  FUNDS  WERE  USED, 
AND  THAT  THE  EXPENDITURE  WAS 
CONTRARY  TO  THE  SHAREHOLDERS' 
WISHES. 


Besides  holding  the  advertisement  to  be  a  voting  record  and 
consequently  beyond  the  scope  of  Section  610,    the  lower  court  also 
ruled  that  the  indictment  was  fatally  defective  because  it  failed  to 
allege  that  the  expenditure  came  from  "general  funds"  of  the 
corporation  and  that  the  funds  were  used  without  the  consent  of  the 
shareholders.     Again  the  lower  court  was  in  error. 

The  instant  indictment  incorporates  the  wording  of  the 
statute  by  alleging  that  the  defendant  "corporation"  did  unlawfully 
"make"  an  "expenditure  in  connection  with"  an  election.      Thus  the 
charging  instrument  meets  the  well-established  view  that  indict- 
ments pleaded  in  the  language  of  the  statute  are  sufficient  against 
a  motion  to  dismiss.         See  Robison  v.    United  States,    329  F.  2d  156 
(9th  Cir.    1964),    cert,    denied,    379  U.  S.    859;     Rood  v.    United  States, 
340  F.  2d  506  (8th  Cir.    1965);     United  States  v.    Spada,    331  F.  2d 
995  (2nd  Cir.    1964);    Worthy  v.    United  States,    328  F.  2d  386  (5th 
Cir.    1964);    Forms  1   -  11,    Appendix,    Federal  Rules  of  Criminal 
Procedure. 

Furthermore,    it  is  quite  obvious  that  "general  funds"  of 
the  corporation  are  intended  to  be  covered  by  the  indictment.      How 
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else  could  the  expenditure  be  that  of  the  corporation?    If  the  funds 
were  provided  independently  by  some  or  all  of  the  shareholders, 
it  is  not  the  corporation  making  the  expenditure,    but  the  share- 
holders as  individuals. 

Admittedly,   whether  the  corporation's  general  funds  were 
employed  or  not  is  a  crucial  consideration.      But  this  is  a  question 
of  fact,    to  be  resolved  like  all  other  such  questions  rather  than  on 
a  mjotion  to  dismiss.     When  the  Supreme  Court  asked  in  the  Auto 
Workers  case,    supra,    at  592,    "[W]as  the  broadcast  paid  for  out 
of  the  general  dues  of  the  union  membership  or  may  the  funds  be 
fairly  said  to  have  been  obtained  on  a  voluntary  basis?",    the 
Court  was  referring  to  "the  test  of  proof,  "  and  "questions  of  fact.  " 

Thus,    if  the  Government  were  unable  to  prove  that  corpora- 
tion funds  were  used,    the  trier  of  fact  would  be  justified  in 
granting  an  acquittal,    just  as  it  would  if  the  Government  failed  to 
prove  that  the  defendant  was  a  corporation,    or  that  a  primary 
election  was  held,    or  that  the  advertisement  was  actually  pub- 
lished.     But  all  these  are  fact  issues,    and  the  lower  court  erred 
in  deciding  one  of  them  as  a  matter  of  law. 

We  submit  further  that  whether  or  not  the  shareholders 
consented  to  the  defendant's  expenditure  is  completely  immaterial. 
"Any  corporation  whatever"  is  covered  by  Section  610,    not  merely 
a  corporation  acting  without  its  owners'  authority.      To  now  add 
such  an  element  to  the  offense  violates  cardinal  rules  of 
statutory  construction: 

"The  judicial  function  to  be  exercised  in 

construing  a  statute  is  limited  to  ascertaining  the 


intention  of  the  legislature  therein  expressed.     Ebert 
V.    Poston,    266  U.S.    548,    45  S.  Ct.    188,    69  L.  Ed. 
435.       Congressional  intent  is  sought  primarily  in  the 
language  of  the  statute,    and  where  this  language 
expresses  an  intention  reasonably  intelligible  and 
plain,    it  must  be  accepted  without  modification  by 
resort  to  construction  or  conjecture.     Thompson  v. 
United  States,    246  U.  S.    547,    38  S.  Ct.    349,    62  L.  Ed. 
876,    and  Gorin  V.    United  States,    9  Cir.  ,    lllF.2d 
712.      There  is  no  need  for  resort  to  the  rules  of 
interpretation  or  construction  when  the  language  of 
the  statute  is  plain  and  free  from  ambiguity.     Osaka 
Shosen  Kaisha  Line  v.    United  States,    300  U.  S.    98, 
57  S.  Ct.    356,    81  L.  Ed.    532;     Adams  Express  Co. 
V.    Commonwealth  of  Kentucky,    238  U.  S.    190,    35 
S.  Ct.    824,    59  L.  Ed.    1267;    Athens  Stove  Works  v. 
Fleming,    supra,    and  Braffith  v.    People  of  Virgin 
Islands,    supra  .... 

Courts  are  not  at  liberty  to  amend  or  repeal 
a  statute  under  a  guise  of  construction,    Osaka  Shosen 
Kaisha  Line  v.    United  States,    supra,   and  Helvering 
V.    City  Bank  Farmers  Trust  Co.  ,    296  U.  S.    85,    56 
S.  Ct.    70,    80  L.  Ed.    62,    nor  is  it  within  the  .judicial 
function  of  a  court  to  supply  omissions  in  a  statute, 
even  though  that  which  was  omitted  may  have  been 
omitted  by  oversight  or  inadvertence.     Wallace  v. 
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Cutten.    298  U.S.    229,    56  S.  Ct.    753,    80  L.  Ed,    1157; 
Iselin  V.    United  States,    270  U.  S.    245,    46  S.  Ct.    248, 
70  L.  Ed.    566;    and  Ebert  v.    Poston,    supra.     It  is 
not  for  a  court  to  extend  the  scope  of  a  statute  beyond 
the  point  where  Congress  indicated  it  would  stop.      62 
Cases,   More  or  Less,    Each  Containing  Six  Jars  of 
Jam  V.    United  States,    340  U.  S.    593,    71S.  Ct.    515, 
95  L.  Ed.    566.  "      (Emphasis  added). 

In  re  Shear,    139  F.  Supp.    217,    220-21  N.D.    Cal. 
1956. 
Section  610  is  based  upon  Public  Law  No.    36,   of  January 
26,    1907,    34  Stat.    864.     That  law  like  the  present  one  prohibited 
contributions  by  "any  corporation  whatever.  "    The  legislative 
history  of  the  early  enactment  provides  further  evidence  of  a  con- 
gressional intent  to  cover  all  corporations.      President  Roosevelt 
in  his  annual  message  to  Congress  stated: 

"I  again  recommend  a  law  prohibiting  all 
corporations  from  contributing  to  the  campaign 
expenses  of  any  party.      Such  a  bill  has  already 
passed  one  House  of  Congress.     Let  individuals 
contribute  as  they  desire;    but  let  us  prohibit  in 
effective  fashion  all  corporations  from  making 
contributions  for  any  political  purpose  directly 
or  indirectly.  " 

41  Cong.    Rec.    22 
On  the  floor  of  Congress  the  measure  was  explained  thusly: 

20. 


"Mr.   Gaines:  .    .    .    'The  second  provision  of 
the  bill  makes  it  unlawful  for  any  corporation 
whatever  .    .    .    unlawful  for  any  corporation  of  any 
character  to  make  a  money  contribution  .    .    .    .    ' 


Mr.    Rucker:     .    .    .    'The  second  clause 
prohibits  corporations  of  any  character  from  making 
money  contributions  ....'"      (Emphasis  added) 
41  Cong,    Rec.    1452. 
Note  further  that  by  this  act  Congress  sought  to  curb  the  powerful 
and  often  corrupting  influence  of  corporations  over  elections.     See 
United  States  v.    Auto  Workers  at  570-571.     In  view  of  this  purpose, 
there  would  be  no  reason  at  all  to  exempt  some  corporations  simply 
because  the  shareholders  consented  to  the  contributions.     Thus,    it 
is  apparent  that  the  District  Court's  ruling  annuls  both  the  expecta- 
tions and  purpose  of  Congress  as  well  as  its  statutory  mandate. 

The  Auto  Workers  case  provides  even  further  authority  for 
rejecting  the  element  of  consent  suggested  by  the  court  below. 
The  indictment  there  contained  no  allegation  that  the  expenditure 
of  union  funds  was  contrary  to  the  members'  authority.     Neverthe- 
less,   the  indictment  was  found  sufficient  by  the  high  court.     See 
pp.    584-85. 

In  the  only  decisions  touching  on  the  matter  of  consent, 
United  States  v.  Painters  Local  Union,  172  F.  2d  854  (2nd  Cir. 
1949),  and  United  States  v.  Anchorage  Central  Labor  Council, 
193  F.  Supp.    504  (D.    Alaska  1961),    the  matter  was  raised  in  the 
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courts'  summary  of  the  facts,    rather  than  having  been  part  of  the 
indictment.     And  in  each  case,    the  ultimate  decision  of  the  court  was 
based  on  other  grounds. 

In  the  Painters  Local  case,    supra,    a  labor  union  was  charged 
with  making  unlawful  campaign  expenditures  totalling  $143.  64.     In 
summarizing  the  facts  the  court  noted  that  the  expenditure  was  autho- 
rized at  a  membership  meeting.      But  the  decision  dismissing  the 
indictment  rested  in  large  part  upon  the  court's  view  of  the  expendi- 
ture as  "trifling"  and  the  fact  that  the  press  and  radio  were  normal 
means  of  communicating  the  union's  views  to  its  members. 

In  the  Anchorage  case,    supra,   the  defendant  was  an  association 
of  some  twenty-six  labor  unions.      The  court  observed  that  the  expendi- 
tures in  question  came  from  a  "TV"  fund  made  up  by  contributions 
from  the  several  unions.     Each  union  decided  by  vote  of  its  member- 
ship whether  they  would  contribute.     The  court,    in  granting  a  judgment 
of  acquittal,    held  that  the  expenditure  was  not  paid  for  by  general 
association  funds  but  rather  from  funds  obtained  on  a  "voluntary  basis". 
The  court  also  based  its  ruling  on  the  fact  that  the  media  used  in  the 
broadcast  was  regularly  used  by  the  union  in  communicating  to  its 
members. 

It  is  clear  then  that  neither  of  these  cases  lend  much  support 
to  the  proposition  advanced  below,    that  "general  funds  of  the  stock- 
:  holders  so  used  with  the  consent  of  the  stockholders  ...    do  not  come 
1  within  the  purview  of  the  statute.  "    Indeed,    as  already  indicated,    such 
view  is  contrary  to  the  express  language  of  the  statute,    the  intent  of 
|Congress,    and  the  ruling  of  the  Supreme  Court  in  the  Auto  Workers 
case. 


VI 
CONCLUSION 

Based  on  the  foregoing,    we  submit  that  the  lower  court 

erred  in  dismissing  the  indictment  and  its  decision  should  be 

reversed. 

Respectfully  submitted, 

MANUEL   L.    REAL, 

United  States  Attorney, 

JOHN   K.    VAN  DE  KAMP, 

Assistant  United  States  Attorney, 
Chief,    Criminal  Division, 

J.    BRIN   SCHULMAN, 

Assistant  United  States  Attorney, 
Assistant  Chief,    Criminal  Division, 

BURT   S.    PINES, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellant, 
United  States  of  America. 
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I  certify  that  in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the 
foregoing  brief  is  in  full  comipliance  with  those  rules. 

/s/  Burt  Pines 


BURT   PINES 


24. 


fo.   20.193 


UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


OMPANIA  NAVIERA 

DE  BAJA  CALIFORNIA,           ) 

•  A  •  f 

\ 

Appellant  -  Defendant  and           ) 

Third  Party  Plaintiff,   ) 

vs.                       ) 

/ 

ERNARD  A.  NORIEGA,                             ) 

Apnellee 

-  Plaintiff,                ) 

vs.                        ) 

RE SCENT  WHARF  & 

WAREHOUSE  COMPANY,            ) 

corporation. 

Appellant 

-  Third  Party  Defendant.     ) 

f^  "^  "ff     ^ipa  v^N 


DEC 


.wwj 


FRAN," 


HMID,  Clerk 


REPLY  BRIEF  OF  APPELLANT 


COMPANIA  NAVIERA  DE  BAJA  CALIFORNIA,  S.  A. 


OVERTON,  LYMAN  &  PRINCE 

Attorneys  for  COMPANIA  NAVIERA 
DE  BAJA  CALIFORNIA,  S.  A. 


- 


SUBJECT  INDEX 

-"-  Page 

Dunter- Statement  of   the   Case 1 

acts  Misstated  by  Crescent 2 

acts   Omitted  by  Crescent 4 

rgument 5 

[.    The  findings  that  Crescent  was  negligent 
and  breached  its  warranty  of  workmanlike 
service  are  amply  supported  by  the  evidence. 
Said  findings  are  not  "clearly  erroneous" 
and  may  not  be  set  aside 6 

[I.   Compania  did  not  breach  its  implied-in- 
fact  obligations  owed  to  Crescent  cmd 
is  not  guilty  of  conduct  sufficient  to 
preclude  recovery  in  indemnity 7 


[II.  Even  assuming  Compania  breached  its  implied- 
in-fact  obligations  owed  to  Crescent, 
Crescent  waived  the  breach  within  the 
meaning  of  the  rule  of  Hugev  v.  Dampski, 
170  F.  Supp.  601  (S.D.Cal.  1959);  affrmd. 
274  F.  2d  875  (9th  Cir.  1960) 12 


T.         Indemnity  is  precluded  only  if  the  ship- 
owner unreasonably  or  materially  hinders, 
delays  or  actively  interferes  with  the 
performance  of  the  stevedoring  operations 14 


>nclusion 15 

;rtif  icate 16 


TABLE  OF  CASES 
^SES  PAGE 

Lbanese  v.  N.  V.  Nederl,  Amerlk  Stoomv.  Maats,  14 

346  F.  2d  481  (2nd  Cir.  1965) 
rumady  v.  Joachim  Hendrlk  Fisser,  358  U.S.  423,  7 

3  L.Ed.  2d  413  (1959) 
riffith  V.  Gardner,  196  F.  2d  698  (9th  Cir.  1952)         6 
■iqev  V.  Dampski,  170  F.  Supp.  601  (S.D.Cal.  1959),    5,8,11, 

affrmd.  274  F.  2d  875  (9th  Cir.  1960)  12,  13 

balia  Societa  Per  Azioni  Pi  Navigazione  v.  11 

Oregon  Stevedoring  Co. ,  376  U.S.  315, 

11  L.Ed.  2d  732  (1964) 
IPX  V.  United  States  Lines  Co. ,  320  F.  2d   _'  6 

247  (3rd  Cir.  1963) 
prtensen  v.  A/S  Glittre,  348  F.  2d  383  14,  15 

(2nd  Cir.  1965) 
ainos  V.  Matson  Navigation  Co.,  318  F.  2d  128  7 

(9th  Cir.  1963) 
sgers  v.  Pacific  Atlantic  S.S.  Co.,  170  F.  6 

2d  30  (9th  Cir.  1948) 
eyerhaeuser  S.S.  Co.  v.  Nacirema  Co.,   355  U.S.  8 

563,  2  L.Ed.  2d  491  (1958) 


COUNTER- STATEMENT  OF  THE  CASE 

Appellee  COMPANIA  NAVIERA  DE  BAJA  CALIFORNIA,  S.  A., 
hereinafter  referred  to  as  "COMPANIA",  has  set  forth  the  back- 
ground facts  in  some  detail  in  subparagraph  b  entitled  "The 
Material  Facts"  of  its  Statement  of  the  Case  on  pages  2-4  of 
its  opening  brief  in  the  appeal  in  the  case  between  COMPANIA 
and  BERNARD  A.  NORIEGA,  hereinafter  referred  to  as  "NORIEGA". 

CRESCENT  WHARF  &  WAREHOUSE  COMPANY,  hereinafter 
referred  to  as  "CRESCENT",  undertook  to  load  brick  into  one  of 
the  holds  of  the  "SAN  LUCIANO"  during  a  call  to  Los  Angeles  in 
April  1963.   CRESCENT  held  itself  out  as  a  professional,  ex- 
perienced and  carefull  stevedoring  company.   CRESCENT  was  not 
only  a  professional  stevedoring  compamy,  but  more  importantly 
had  handled  the  "SAN  LUCIANO"  on  dozens  of  previous  occasions. 
It  determined  what  equipment  and  supplies  would  be  used.   It 
determined  what  men  and  how  many  should  be  used  and  the  amount 
of  supervision  they  should  have.   It  determined  in  what  manner 
the  ship  would  be  loaded  and  how  its  gear  should  be  rigged.   I 
so  rigged  the  gear  that  the  blacksmith  or  sling,  as  it  is 
sometimes  called,  ceime  in  contact  with  a  strongback  socket 
creating  a  hazard.   As  a  consequence  the  socket  was  bent  amd 
had  to  be  repaired.   Work  was  stopped  for  a  brief  interval  whi 
repairs  were  effected.   Notwithstanding  this  experience  and 
knowledge  supposedly  gained  from  it,  CRESCENT  resumed  work 


its  method  of  operation  or  equipment  used.   As  a  result  of 
continued  contact  with  the  socket,  it  was  ultimately  dislodged 
and  a  piece  struck  the  head  of  NORIEGA,  who  was  working  below 
as  an  employee  of  CRESCENT. 

CCMPANIA  denies  the  following  assertions  of  CRESCENT 
in  its  opening  brief  in  the  appeal  of  the  action  against  it  for 
indemnity. 

I  FACTS  MISSTATED  BY  CRESCENT 

(1)  It  is  not  true  that  as  loads  descended  into  the 

i 

hatch  that  "the  gear  had  to  come  in  contact  with 

:  a  flange"   (CRESCENT'S  Brief  Page  3); 

(2)  It  is  not  true  that: 

"it  was  necessary  and  unavoidable  that  the 
yard  fall  would  rub  against  the  edges  of  the 
coaming"   (CRESCENT'S  Brief  Page  3); 

(3)  It  is  not  true  that: 

"the  only  manner  in  which  the  load  could  have 
been  brought  in  without  capsizing  and  hitting  the 
shaft  alley  was  the  method  being  used  by  the 
longshoremen"   (CRESCENT'S  Brief  Page  3); 
As  the  court  below  stated: 

"The  court  is  satisfied  that  there  were  undoubted! 
other  methods  of  loading  which  could  have  been  employe 
with  the  flange  in  place,  although  they  may  have  been 
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The  court's  statement  is  substantiated  by  the  fact  CRESCENT 
had  safely  worked  this  ship  and  the  same  hold  on  dozens  of 
prior  occasions. 

BY  MR.  LARSON: 

Q  Would  you  state  your  full  name  and  occupation, 

Mr.  Hansen? 
A  Norman  Knute  Hansen,  ship  boss  and  hatch  boss  for 

Crescent  rVharf  Company. 
Q  How  long  have  you  held  that  position  with  that 

Company? 
A  Ten  years,  sir. 
Q  Were  you  so  employed  as  hatch  boss  on  April  18, 

1963,  in  connection  with  the  loading  of  the  SAN 

LUCIANO? 
A   I  was,  sir. 

Q   Had  you  worked  that  ship  before  this  occasion? 
A   Dozens  of  times. 

Q   Had  you  worked  in  the  particular  hold  before? 
A   I  had.   (Tr.  Page  47,  Line  20  through  Page  48, 

Line  7)   [Emphasis  addedj  ■ 
Q   Did  you  go  on  board  that  ship  at  about  eight  o'clo 

on  April  18th? 

A  That's  correct,  sir. 

Q  What  did  you  do  when  you  first  went  on  board? 

A  Well,  we  rigged  the  ship  gear.   On  this  occasion 


-3- 


we  rigged  the  ship  gear  for  number  three  hatch 
starboard  tank  inshore  side,  and  I  had  worked 
the  hatch  several  times  before,  so  I  knew  just 
about  the  exact  spot  where  the  ship  booms  should 
be  rigged.   (Tr.  Page  48,  Lines  11-19)   [Emphasis 
added! 

(4)  CRESCENT'S  statement  "there  was  nothing  on  the 
gear  which  caught  the  flange  at  the  time  of  the 
accident"  is  inconsistent  with  the  remaining 
portion  of  the  same  sentence  which  states: 

"the  only  contact  was  the  usual  one  of  drag- 
ging and  rubbing  the  blacksmith  and  the  wires 
across  the  coaming"   (CRESCENT'S  Brief  Page  4) 

FACTS  QMITTED  BY  CRESCENT 
CRESCENT'S  statement  of  the  case  omits  the 
following: 

(1)  After  the  socket  was  fixed  CRESCENT  was  on 
notice  that  the  socket  would  bend  out  by  the 
scrapping  and  the  dragging  of  its  gear  over 
it; 

(2)  After  the  original  damage  was  repaired,  CRESCENT 
continued  to  load  as  it  had  before  the  temporary 
halt  in  operations.   CRESCENT  repeated  the  same 
process  that  originally  bent  the  pocket  out; 


i,^)    Arcer  tne  socKec  was  rxxea  cnere  was  no  cncuige 

in  the  rigging  or  procedures  used  by  CRESCENT; 

(4)  There  was  no  attempt  by  CRESCENT  to  avoid  the 
danger  of  bending  or  breaking  the  socket  by 
preventing  the  gear  from  dragging  and  rubbing 
across  it;  and 

(5)  The  accident  was  caused  not  by  faulty  repair  by 
CQMPANIA  but  by  CRESCENT'S  subsequent  negligent 
dragging  of  the  gear  over  the  socket. 

ARGUMENT 

I.  The  findings  that  CRESCENT  was  negligent  and  breached  its 
warranty  of  workmanlike  service  are  amply  supported  by 
the  evidence.   Said  findings  are  not  "clearly  erroneous" 
and  may  not  be  set  aside; 

II.  COMPANIA  did  not  breach  its  implied-in-fact  obligations 
owed  to  CRESCENT  and  is  not  guilty  of  conduct  sufficient 
to  preclude  recovery  in  indemnity. 

III.  Even  assuming  COMPANIA  breached  its  implied-in-fact  obli- 
gations owed  to  CRESCENT,  CRESCENT  waived  the  breach 
within  the  meaning  of  the  rule  of  Hugev  v.  Dcimpski, 

170  F.  Supp.  601  (S.D.  Cal.  1959);  affrmd.  274  F.  2d  875 
(9th  Cir.  1960) ; 

IV.  Indemnity  is  precluded  only  if  the  shipowner  unreasonably 


or  materially  ninders,  delays  or  actively  interferes  with 
the  perforroance  of  the  stevedoring  operations. 

I 
THE  FINDINGS  THAT  CRESCENT  WAS  NEGLIGENT  AND  BREACHED 

ITS  WARRANTY  OF  WORKMANLIKE  SERVICE  ARE  AMPLY  SUPPORTED  BY 

THE  EVIDENCE.   SAID  FINDINGS  ARE  NOT  "CLEARLY  ERRONEOUS"  AND 

MAY  NOT  BE  SET  ASIDB. 

The  rules  applicable  to  appeals  in  admiralty  were 

recently  stated  in  Knox  v.  United  States  Lines,  Co.,  320  F. 

2d  247  (3rd  Cir.  1963)  at  249: 

"The  sole  issue  for  our  decision  is  whether  the 
Trial  Court's  finding  of  fact  were  'clearly  erron- 
eous' under  the  rule  of  McAllister  v.  United  States 
...    'Under  this  rule  an  appellate  court  cannot 
upset  a  trial  court's  factual  findings  unless  it 
"is  left  with  the  definite  and  firm  conviction 
that  a  mistake  has  been  committed".'" 

See  also: 

Griffith  v.  Gardner,  196  F.  2d  698  (9th  Cir.  1952); 
Rogers  v.  Pacific  Atlantic  S.S.  Co.,  170  F.  2d  30 

(9th  Cir.  1948) . 

"  1 

Furthermore,  a  finding  as  to  negligence. 


^CRESCENT  attacks  as  error  Finding  of  Fact  No.  5  that  states  it 
negligently  allowed  the  gear  to  strike  a  metal  flange  on  the 
vessel. 


Ramos  V.  Matson  Navigation  Co.,  318  F.  2d  128  (9th  Cir.  1963), 

and  a  stevedoring  company's  breach  of  warranty  of  workmanlike 

2 

service,   Crumady  v.  Joachim  Hendrlk  Flsser,  358  U.S.  423, 

3  L.Ed.  2d  413  (1959)  are  "findings  of  fact"  within  the 
"clearly  erroneous"  rule.   The  only  question  here,  therefore. 
In  affirming  the  judgment  of  Indemnity  Is  whether  there  is 
support  in  the  record  for  the  findings  under  attack  which 
state  CRESCENT  was  negligent  and  breached  its  implied  obliga- 
tions to  perform  its  stevedoring  services  in  a  workmanlike 
manner.   COMPANIA  submits  that  CRESCENT'S  allowing  the  loading 
gear  to  drag  and  scrape  a  socket,  which  had  already  been  once 
bent  out  by  the  same  process,  is  ajxiple  support  for  the  findings 
of  negligence  cmd  breach  of  the  warranty  of  workmanlike  per- 
formance of  the  stevedoring  operations  by  CRESCENT.   By  the 
simple  expedient  of  either  raising  or  lowering  the  booms  the 
blacksmith  or  bridle  would  have  landed  either  forward  or  aft 
of  the  socket.   CRESCENT  chose  to  rely  on  chance. 

II 

COMPANIA  DID  NOT  BREACH  ITS  IMPLIED-IN-FACT 
OBLIGATIONS  OWED  TO  CRESCENT  AND  IS  NOT  GUILTY  OF  CONDUCT 
SUFFICIENT  TO  PRECLUDE  RECOVERY  IN  INDEMNITY. 


2 

CRESCENT  attacks  as  error  Finding  of  Fact  No.  11  that  states 

it  breached  its  warranty  of  workmanlike  services. 
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reasonably  expect  to  encounter,  arising  from  the 
hazards  of  the  ship's  service  or  otherwise,  will 
be  able  by  the  exercise  of  ordinary  care  under 
the  circumstcinces  to  load  or  discharge  the  cargo, 
as  the  case  may  be,  in  a  workmanlike  manner  and 
with  reasonable  safety  to  persons  and  property"; 
and 

(2)  "to  give  the  stevedoring  contractor 
reasonable  warning  of  the  existence  of  any 
latent  or  hidden  danger  which  has  not  been 
remedied  and  is  not  usually  encountered  or 
reasonably  to  be  expected  by  an  expert  and 
experienced  stevedoring  company  in  the  per- 
forraance  of  the  stevedoring  work  aboard  the 
ship,  if  the  shipowner  actually  knows  or,  in 
the  exercise  of  ordinary  care  under  the  circum- 
stcinces, should  know  of  the  existence  of  such 
danger,  and  the  danger  is  one  which  the  ship- 
owner should  reasonably  expect  a  stevedoring 
contractor  to  encounter  in  the  performance  of 
the  stevedoring  contract";  and 

(3)  ".  .  .  not  unreasonably  or  materially 
to  hinder,  delay  or  interfere  with  performance 
of  the  stevedoring  operations," 

Obligation  one  was  obviously  met.   The  only  part  of 


method  of  loading  at  11:20  A.M.  on  April  18,  1963. 

Obligation  two  is  not  applicable  to  this  case  since 
the  socket  was  not  a  "latent  or  hidden  danger".   CRESCENT 
could  hardly  have  been  better  advised  of  the  existence  and 
precise  location  of  the  socket. 

Obligation  three  was  also  obviously  met.   The  ship 
did  not  "hinder,  delay  or  interfere  with  performance  of  the 
stevedoring  operations".   The  Hugev  case  itself,  where  the 
mate  authorized  continued  stevedoring  operations  in  the  face  of 
a  misplaced  queen  beam,  was  a  stronger  case  for  hindrance 
than  our  case  where  the  ship's  crew  fixed  the  bent  socket 
to  the  stevedoring  company's  satisfaction  to  the  extent  it 
"looked  perfect".   And  in  Hugev  the  court  found  no  hindrcuice. 
There  certainly  was  none  here.   The  evidence  would  indicate 
that  CRESCENT  completely  dominated  the  entire  operation. 

As  pointed  out  in  Italia  Societa  Per  Zioni  Pi 
Navigazione  v.  Oregon  Stevedoring  Co. ,   376  U.S.  315,  323; 
11  L.Ed.  2d  732,  740  (1964): 

"The  shipowner  defers  to  the  qualification 
of  the  stevedoring  contractor  in  the  selection 
and  use  of  equipment  and  relies  on  the  compe- 
tency of  the  Stevedoring  Company. " 

III 

EVEN   ASSUMING    COIPANIA    BREACHED    ITS    IMPLIED-IN-FACT 


_i  I  _ 


WITHIN  THE  MEANING  OF  THE  RULE  OF  HUGEV  V.  DAMPSKI,  170  F. 
Supp.  601  (S.D.Cal.  1959);  affrmd.  274  F.  2d  875  (9th  Cir. 
1960). 

Hugev,  it  should  be  noted,  granted  indemnity  where 
the  stevedoring  contractor  had  called  to  the  shipowner's 
attention  a  misplaced  queen  beam  which  caused  the  hatch  boards 
to  wobble.   The  ship's  foreman  ordered  the  stevedoring  work 
halted,  complained  of  the  condition  to  the  ship's  mate;  the 
mate  made  an  inspection  and  authorized  the  contractor's  foreman 
to  proceed  and  the  stevedoring  contractor  was  engaged  in 
remedying  the  unseaworthy  condition  when  one  of  the  longshore- 
men was  injured.   On  these  facts  the  court  found  at  611: 

"The  evidence  is  not  such  as  to  warrant  a 
finding  that  the  shipowner  here  breached  either 
of  these  implied-in-fact  obligations  of  the 
stevedoring  contract  in  any  respect. 

"Furthermore,  if  it  were  assumed  arguendo 
that  the  misplaced  'queen  beam'  was  a  breach  by 
the  shipowner,  the  stevedoring  contractor  was 
fully  aware  of  this  latent  condition  prior  to 
plaintiff's  injury  and  nonetheless  willingly 
proceeded  with  the  work  despite  the  known 
damgerous  condition,  and   hence  would  be  held 
to  have  waived  the  breach. " 


.1  •>_ 


un  appeax  cne  Nincn  circuit  agreea  witn  tne  lower 
court  that  the  shipowner  had  not  breached  any  duties  it  owed 
the  stevedoring  company.   Having  concluded  thus,  the  Ninth 
Circuit  stated  "we  need  not  consider"  [the  stevedoring  com- 
pany's contention]  "that  it  did  not  waive  the  shipowner's 
breach".   Respecting  the  asserted  waiver,  however,  the 
Ninth   Circuit  stated  at  876-877: 

"We  point  out,  however,  that  this  factual 
issue  [referring  to  whether  there  was  a  waiver] 
depends  upon  the  court's  conclusion  as  to 
whether  the  stevedoring  company  continued  to  un- 
load as  it  had  before  the  temporary  halt  in 
operation.   There  was  no  change  in  procedures 
used,  and  no  attempt  to  avoid  the  danger  by  the 
use  of  another  method.   The  evidence  fully 
supports  the  finding  of  waiver,  were  it  neces- 
sary. "   [Emphasis  added] 

COMPANIA  sut»nits  CRESCENT  did  precisely  what  this 
court  in  Hugev  stated  would  amount  to  a  waiver  of  the  ship- 
owner's breach. 

(1)  It  continued  to  load  as  it  had  before  the 
temporary  halt  in  operation. 

(2)  There  was  no  cJiange  in  procedures  used. 

(3)  There  was  no  attempt  to  avoid  the  danger  by 
the  use  of  another  method. 


(4)  The  booms  remained  in  the  only  spot  which  would 
allow  the  blacksmith  or  bridle  to  strike  the 
very  evident  socket. 
Hence,  even  if  CCMPANIA  is  guilty  of  a  breach  of  its  implied- 
in-fact  obligations  to  the  stevedoring  company  which  would  be 
sufficient  to  preclude  indemnity,  the  stevedoring  company 
waived  the  breach. 

IV 

INDEMNITY  IS  PRECLUDED  ONLY  IF  THE  SHIPOWNER  UN- 
REASONABLY OR  MATERIALLY  HINDERS,  DELAYS  OR  ACTIVELY 
INTERFERES  WITH  THE  PERFORMANCE  OF  THE  STEVEDORING  OPERATIONS. 

COMPANIA  urges  the  court  to  follow  the  rule  recently 
formulated  by  the  Second  Circuit  in  Albanese  v.  N.  V.  Nederl. 
Amerik  Stoomv.  Maats,  346  F.  2d  481  (2nd  Cir.  1965)  and 
Mortensen  v.  A/S  Glittre,  348  F.  2d  383  (2nd  Cir.  1965). 

"Whatever  fault  of  a  shipowner  may  be  said 
to  relieve  the  stevedore  of  his  duty  under  the 
warranty,  it  seems  plain  that  it  must  at  least 
prevent  or  seriously  handicap  the  stevedore 
in  his  ability  to  do  a  workmanlike  job— merely 
concurrent  fault  is  not  enough. "  Albanese,  supra, 
at  484. 

"...  'active  hindrance'  of  the  contractor 
in  the  performance  of  its  contractual  duties 
...  is  required  to  defeat  the  indemnification 


action. "  Mortensen,  supra,  at  385. 

CONCLUSION 
It  seems  perfectly  evident  that  the  injuries  of 
NORIEGA  were  due  entirely  to  the  operations  conducted  by 
CRESCENT.   Had  CRESCENT  not  rigged  the  gear  in  the  manner  in 
which  it  did,  the  accident  could  not  have  happened.   Had 
CRESCENT  either  lowered  or  raised  either  of  the  two  booms, 
the  point  of  landing  of  the  respective  pallets  would  have 
obviously  been  forward  or  aft  of  the  position  of  the  strongback 
socket.   This  CRESCENT  chose  not  to  do,  but  instead  wrecklessly 
pursued  a  plan  which  its  own  prior  experience  had  shown  would 
lead  to  difficulty.   CRESCENT  knew  of  the  location  of  the 
socket;  it  knew  that  as  rigged,  its  blacksmith  or  sling  had 
and  would  continue  to  come  in  contact  with  it;  it  knew  that  it 
had  men  working  below,  including  NORIEGA.   It  would  have  this 
court  hold  that  notwithstanding  the  foregoing  it  proceeded  in 
a  careful  and  workmanlike  manner.   It  would  now  have  this  court 
exonerate  it  from  the  consequences  of  not  just  an  ordinary 
negligent  act,  but  from  the  consequences  of  assuming  a  known 
risk,  all  in  breach  of  its  obligation   to  perform  its  stevedor- 
ing services  in  a  workmanlike  memner. 

Dated:   November  '^^  ,    1965. 

OVERTON,  LYMAN  &  PRINCE 
DAN  BRENNAN 
JEROME  O.  HUGHEY 
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BRIEF  OF  APPELLEE 
BERNARD  A.  NORIEGA 


Statement  Of  The  Case 


Appellee  BERNARD   A.     NORIEGA  (plaintiff  below)  was  a 
longshoreman  working  aboard  Appellant's  (COMPANIA   NAVIERA 
DE   BAJA   CALIFORNIA,   S.    A.  )  vessel  the  SS   "SAN   LUCIANO" 
on  April  18,    1963  and  suffered  personal  injuries  when  a  portion  of 
a  steel  flange  fell  upon  his  head  from  a  coaming  above  him. 

On  the  day  of  the  accident  Appellee  was  a  member  of  an 
eight-man  crew  working  in  the  No.    3  starboard  hatch  in  the 

1. 


inshore  deep  tank.     The  deep  tank  was  the  lowest  deck  or  hold 
space  of  the  vessel,   being  at  the  ship's  bottom,   below  the  tween 
decks.     The  tween  decks  hatch  opening  to  the  inshore  deep  tank 
was  only  12  feet  long  by  8  feet  wide  and  the  width  was  reduced  as 
to  effective  working  area  by  a  3  foot  shaft  alley  which  any  load 
must  clear.     Hence  the  clear  hatch  area  at  the  time  of  the  accident 
was  only  about  5  feet  by  12  feet.     (Tr.    pp.    48-50;     22-23.  ) 

On  the  day  of  the  accident,    April  18,    1963,    the  men  in  the 
deep  tank  were  loading  said  hold  area  with  bricks  being  brought 
in  by  pallet  boards.     The  pallet  boards  were  3  feet  by  6  feet.     To 
lower  the  pallet  boards  through  the  tween  decks  hatch  into  the 
deep  tank  in  such  manner  as  to  avoid  the  shaft  alley  required  the 
winch  driver  to  drag  at  the  critical  point  on  one  line  of  the  rigging 
(the  yard  fall).     This  pulled  the  load  inshore,   avoiding  the  shaft 
alley.     Otherwise  the  load  would  land  on  top  of  the  shaft  alley  and 
not  descend  into  the  deep  tank,  i' 


l_l  "A.  There  was  a  shaft  protruding  and  a  shelf 

around,    even  with  the  coaming  in  the  lower  hold,    and  the 
winch  driver  would  come  down  as  far  --  pretty  close  to 
the  shaft  alley  and  then  swing  on  the  yard  line  and  miss 
the  shaft  alley. 

"Q.          So  that  in  order  for  the  pallet  to  set  down  on 
the  little  four  wheeler  which  was  down  in  there 

"A.  Yes. 

"Q.  --a  strain  would  be  taken  on  the  yard  line 

to  swing  it  over  under  the  coaming? 

"A.  Not  under  the  coaming. 

"Q.  All  right.     Where  would  it  swing? 

(Continued) 


The  consequence  of  thus  pulling  over  the  load  by  the  yard 
fall  to  escape  the  shaft  alley  was  to  cause  the  rigging  to  drag  and 
strike  against  the  coaming  of  the  tween  decks  hatch.     Fastened  to 
the  side  of  the  coaming  at  this  point  were  two  flanges  which 
formerly  had  been  used  to  support  a  strongback.     When  the  rigging 
was  pulled  to  avoid  the  shaft  alley  the  rigging  and  gear  (including 
particularly  the  blacksmith  and  the  eyes  of  the  wire  slings  to  the 

pallet  board)  would  drag  over  and  strike  against  the  flanges  on  the 

2/ 
coaming,     r.' 


]_/  (Con'd):    "A.       It  would  swing  just  a  little  bit  to  miss  the 

shaft  alley.  " 

Testimony  of  Appellee,   Tr.  p.  24. 

"A.  Well,   you  cannot  bring  the  load  to  the  lower 

hold  at  no  time  on  the  midship,   because  you  have  a  three 
foot  shaft  alley  in  the  lower  hold  standing  at  --  the  height 
of  it  is  about  six  feet,   and  after  you  leave  this  shelf  deck 
going  down  you  definitely  have  to  slack  it  over  to  the  yard 
fall. 

"Q.  That  is  because  of  -- 

"A.  In  order  to  get  the  load  into  the  lower  hold. 

Otherwise  you'll  be  landing  on  the  shaft  alley.  " 

Witness  Hansen,    Tr.    p.  68. 

2/  "A.  As  we  come  in  the  hold  we  naturally  come  in 

~  on  practically  two  falls  until  we  get  down  to  the  shaft  alley, 

get  down  into  the  tween  deck,   and  then  we  slack  it  over  onto 
the  yard  fall  only  in  order  to  clear  the  shaft  alley,    so  that 
it  was  the  yard  fall  that  was  hanging  all  the  time. 

"Q.  So  that  as  you  slacked  over  to  the  yard  fall, 

that  caused  the  pallet  load  to  swing  in  the  direction  of  the 
coaming  where  the  flanges  were? 

"A.  That  is  the  only  way  you  can  bring  the  load 

in  without  capsizing  the  load  and  hitting  the  shaft  alley 

(Continued) 

3. 


The  flanges  were  fastened  against  the  side  of  the  coaming 
and  protruded  into  the  hatch  area  by  their  own  width  or  thickness. 
As  counsel  for  Appellant  stated  to  the  trial  court,    speaking  of  the 
findings  as  to  the  flange  which  ultimately  fell, 

"...    it  was  flush  against  the  coaming  but  extending 

into  the  working  area  approximately  three-sixteenths 

of  an  inch.  "    (Tr.    p.    101.  ) 

Moreover,    the  bottom  portion  of  the  flanges  protruded  even 
further  because  attached  to  bolts  which  protruded  an  additional 
"half  to  three-quarters  of  an  inch.  "    (Tr.    p.    60.  ) 

So  severely  did  the  rigging  gear  and  wires  holding  the 


2/  (Cont'd):  which  comes  out  three  feet.  " 

Witness  Hansen,    Tr.    pp.  57-58. 

"A.  Well,    if  this  thing  would  go  straight  down  it 

would  hit  the  shaft  alley,   you  see,   so  when  he  come  down 
that  far  he  would  take  a  strain  on  the  yard  fall. 

"Q.  (By  Mr.    Larson)    And  that  would  just  swing 

it  over? 

"A.  That's  right. 

"Q,  And  when  the  strain  was  taken  on  the  yard 

fall,   would  it  rub  against  the  edges  of  the  coaming  on  the 
tween  decks  hatch? 

"A.  Yes. 

"Q.  Had  you  noticed  before  the  time  that  this 

flange  hit  you,   had  you  noticed  there  had  been  at  least  three 
instances  in  which  the  yard  fall  had  hung  up  on  this  flange? 

"A.  Yes." 

Testimony  of  Appellee,    Tr.  p.  27. 

4. 


descending  pallet  loads  drag  over  and  strike  against  the  flange 
concerned  in  the  accident  that  the  upper  lip  thereof  began  to  open 
up  and  pull  away  from  the  coaming,   and  the  yard  fall  on  three 
occasions  "hung  up  on  this  flange",   stopping  the  loads  in  mid-air 
and  causing  some  bricks  to  fall.     (Tr.    p.    27.  ) 

After  the  third  load  had  "hung  up"  in  this  manner,   the 
hatch  boss  stopped  the  loading  and  three  crew  members  came  with 
a  sledge  hammer  and  pounded  the  upper  lip  of  the  flange  "flush" 
against  the  coaming  again.     (Tr.    pp.    59-60.  )     — ' 


_3/  "Q.  What  did  they  do? 

"A.  Well,   one  of  them  used  a  sledge  and  two  of 

them  stood  by,    and  they  took  turns  hitting  it. 

"Q.  They  pounded  this  flange  back  level  or  flush 

with  the  coaming,    did  they? 

"A.  Yes.  " 

Testimony  of  Appellee,   Tr.  p.  33. 

"A.  Yes,    it  hung  up  two  or  three  times,   I  think 

about  three  times  before  we  stopped  work. 

"Q.  (By  Mr.    Larson)    Did  you  see  where  the  load 

was  hanging  up,   what  on  the  load  was  hanging  up? 

"A.  Yes,   the  wire  sling,  the  eye  to  the  sling. 

"Q.  Did  you  see  what  it  was  catching  on? 

"A.  Yes.     It  was  catching  on  this  flange  that  was 

made  to  hold  the  strongback  at  one  time. 


yfi     5C     yfi 


"Q.  (By  Mr.   Larson)    Did  you  observe  after  the 

flange  was  pounded  back,   did  you  go  down  and  take  a  look 
at  it  at  all? 

"A.  No,   I  never  went  below  deck.     From  where 

(Continued) 

5. 


As  was  made  clear  in  the  testimony,   only  the  top  portion 
of  the  flange  was  pounded  back  flush.     The  bottom  portion  was 
held  out  in  part  by  bolts.     _' 


_3/  (Cont'd):      we  were  you  can  see  it  quite  plainly,    and  the 

top  portion  of  it  was  back  in  against  the  coaming.  " 

Witness  Crumby,    Tr.    p.  80, 

emphasis  added. 

4^/  "A.  I  also  went  down  and  stood  side  by  side  with 

the  man  who  had  the  hammer  while  he  was  knocking  it  back 
flush  to  see  that  it  was  flush. 

THE   COURT:    What  happened  to  the  two 
bolts  to  which  the  flange  was  attached,  welded,   or  in  what- 
ever manner  it  was  affixed?    Did  they  protrude  out  through 
the  flange  or  were  they  knocked  down  flush,   too? 

"A.  They  pursued  [sic]  it  out  through  the  flange, 

and  after  the  flange  was  broke  loose  [i.  e.  ,   after  the 
accident  here  involved]  the  crew  members  came  down  with 
a  cold  chisel  and  chiseled  those  bolts  free. 

"Q.  (By  Mr.    Larson)    How  far  did  the  bolts 

protrude  out  from  the  flange  after  it  was  flush  with  the 
coaming? 

"A.  I  would  say  a  half  to  three-quarters  of  an 

inch.     Could  be  an  inch. 

"Q.  Had  similar  protrusions  existed  before  the 

flange  had  pulled  away  from  the  coaming? 

"A.  What's  that  again? 

"Q.  Was  the  bolt  protrusion  then  about  the  same 

distance  as  it  had  been  before  the  flange  pulled  away? 

"A.  That's  correct.     *   *   * 

THE  COURT:  How  in  the  world  did  it  go 
back  flush  then  unless  you  drove  the  pin  to  which  it  was 
attached  right  into  the  tank? 

"A.  They  only  drove  the  top  part  back  flush. 

The  rest  of  it  stood. 

(Continued) 


After  the  flange  was  pounded  back,   the  loading  proceeded. 
The  rigging  gear  and  wires  continued  to  strike  against  and  drag 
over  the  flange  and  coaming- -because  of  the  narrow  hatch  area 
and  the  continued  use  of  the  same  loading  method.  ^/ 

Finally,    after  about  five  or  six  more  loads,   the  top  portion 
of  the  flange  was  broken  off  by  a  descending  load  and  fell  and 
injured  Appellee.     _' 


4/  (Cont'd):  THE    COURT:    Oh,    I  see.     The  whole  flange 

wasn't  flush. 

"A.  No,    sir,   just  the  top  half,   or  the  top  third.  " 

Witness  Hansen,   Tr.   p.  60,   line 

6  to  p.  61 ,   line  1 ,   and  p.  62,   line  18 
to  p.  63,   line  1,   emphasis  added. 

5^/  "Q.  Did  any  of  the  loads,    apart  from  hanging  up 

did  any  of  the  pallets  themselves  strike  the  coaming  or  the 
flange  after  you  resumed  work  [following  the  pounding  of 
part  of  the  flange  flush  against  the  coaming]  and  before  the 
accident  ? 

"A.  Well,   working  in  that  small  hatch  it  just 

about  hits  some  part  of  the  coaming  or  some  part  of  the 
tank  going  down,   getting  into  that  small  opening  just  about 
each  and  every  load  will  swing  a  little  one  way  or  the  other. 

"Q.  And  therefore  bang  up  against  the  coaming? 

"A.  These  were  package  loads  and  we  lost  very 

few  bricks.     We  did  drop  a  few  bricks,   but  very  few.  " 

Witness  Hansen,   Tr.  pp.  67-68. 

6/  "Q.  Then  how  many  pallet  loads  were  dropped 

~  into  the  hold  after  the  pounding  had  been  completed  and 

before  the  accident  in  question? 

"A.  I  would  say  we  worked  about  thirty  minutes 

or  five  or  six  loads      *   *   * 

THE    COURT:    Did  you  see  the  flange  spring 
loose? 

(Continued) 
7. 


The  trial  court  found  in  Finding  No.    3  (R.    49)  that  the 
flange  "at  the  time  of  the  accident  was  protruding  into  the  working 
area  which  was  narrow  and  confined",    and  in  Finding  No.    4  {R.49), 
"That  by  reason  of  said  flange  protruding  into  said  working  area, 
the  SS  San  Luciano  was  in  an  unseaworthy  condition.  " 

Appellant  attacks  these  Findings  as  unsupported  by  the 
evidence  and  inconsistent  with  certain  Supplemental  Findings 
between  Appellant  and  the  longshoreman  company  unloading  the 
vessel,    CRESCENT   WHARF   &   WAREHOUSE   COMPANY  (here- 
inafter called  CRESCENT). 


6^/  (Cont'd):  "A.       I  was  standing  side  by  side  with  the  man. 

I  didn't  see  the  flange  in  the  air,  it  happened  so  quick,  but 
the  man  told  me  he  was  struck  in  the  head  and  his  hat  was 
laying  on  the  deck  and  I  saw  blood  coming  from  his  scalp. 

"Q.  (By  Mr.    Larson)    Were  you  able  to  tell  that 

the  load  had  hung  up  just  prior  to  the  time? 

"A.         Oh,   that's  correct,   but  it  was  too  late  then.  " 

Witness  Hansen,   Tr.  pp.  65-66. 


8. 


ARGUMENT 


THE   FINDINGS   THAT   THE   FLANGE    PRO- 
TRUDED INTO   THE   WORKING   AREA   AND 
CAUSED    UNSEAWORTHINESS   WERE   AMPLY 
SUPPORTED   BY   THE    EVIDENCE. 


Appellant  contends  that  Finding  No.    3  that  the  flange  "at  the 
time  of  the  accident  was  protruding  into  the  working  area  which 
was  narrow  and  confined"  and  Finding  No.    4  that  by  reason  thereof 
the  vessel  "was  in  an  unseaworthy  condition"  are  "clearly 
erroneous"  because  unsupported  by  the  evidence  and  because 
claimedly  in  conflict  with  Supplemental  Finding  No.    8  (R.    54)    _' 
that  after  the  pounding  and  before  the  accident  "the  flange  was 
then  against  the  coaming  and  in  the  identical  position  it  had  been 
in  at  the  commencement  of  [the]  loading  operation.  "    Appellant 
urges  the  finding  in  Supplemental  Finding  No.    8  that  the  flange 
before  the  accident  "was  then  flush  against  the  coaming"  means  it 
was  not  "protruding  into  the  working  area"  and  that  the  Findings 
are  thus  in  conflict. 

Actually  the  two  Findings  are  in  no  conflict  and  Findings 
No.    3  and  No.   4  that  the  flange  at  all  times  protruded  into  the 
hatch  area  and  by  the  danger  caused  thereby  rendered  the  vessel 


l_l  The  Findings  (R.    48)  were  made  in  the  basic  action  between 

Appellee -Plaintiff  and  Appellant  (shipowner).     The  Supple- 
mental Findings  (R.    52)  were  not  subsequent  or  amendatory  but 
were  made  concurrently  in  the  indemnification  cross-action  between 
the  Appellant  (shipowner)  and   CRESCENT,   the  stevedore  company. 


unseaworthy  are  fully  supported  by  the  evidence  as  martialled 
above  in  detail  in  the  Statement  of  the  Case. 

Appellant  stresses  that  Supplemental  Finding  No.    8  finds 
the  flange  at  the  time  of  the  accident  "was  then  flush  against  the 
coaming"  and  in  the  "identical  position  it  had  been  in  at  the 
commencement  of  said  loading  operations.  "    It  urges  being  "flush 
against  the  coaming"  negates  any  "protrusion".      The  true  conclu- 
sion is  quite  the  contrary;    being  "flush  against  the  coaming"  still 
leaves  the  flange  protruding  to  the  hatch  area  by  its  own  width  or 
thickness  since  it  was  fastened  to  the  hatch  coaming,   not  embedded 
therein. 

There  is  no  evidence  the  flange  was  inlaid;    by  all  of  the 
evidence  it  was  "flush  against",   not  set  into,   the  coaming- -precisely 
as  Supplemental  Finding  No.    8  itself  squarely  states  and  as  was 
testified  by  all  of  the  witnesses.     So  stated  Appellee  as  a  witness 
("level  or  flush  with  the  coaming",    Tr.    p.    33);    so  stated  the 
witness  Hansen  ("flush  against  the  coaming"  and  "no  space  between 
the  flange  and  the  coaming",   Tr.    p.    52);    and  so  stated  the  witness 
Crumby  ("against  the  coaming",   Tr.   p.    80). 

Moreover,   even  after  the  crew  had  pounded  back  the  upper 
lip  of  the  flange  after  three  loads  had  "hung  up"  thereon,   the 
bottom  portion  of  the  flange  protruded  particularly  into  the  hatch 
area  because  held  partly  out  by  certain  bolts.     Witness: 

"A,  I  also  went  down  and  stood  side  by  side  with 

the  man  who  had  the  hammer  while  he  was  knocking  it  back 

flush  to  see  that  it  was  flush.     *   *   * 

10. 


"Q.  (By  Mr.    Larson)    How  far  did  the  bolts 

protrude  out  from  the  flange  after  it  was  flush  with  the 
coaming? 

"A.  I  would  say  a  half  to  three-quarters  of  an 

inch.     Could  be  an  inch.     *   *   * 

"THE   COURT:    How  in  the  world  did  it  go 
back  flush  then  unless  you  drove  the  pin  to  which  it  was 
attached  right  into  the  tank? 

"A.  They  only  drove  the  top  part  back  flush. 

The  rest  of  it  stood. 

"THE   COURT:    Oh,   I  see.     The  whole 
flange  wasn't  flush. 

"A.  No,    sir,   just  the  top  half,    or  the  top  third.  " 

Witness  Hansen,   p.    60,   lines 

6-20,    and  p.    62,    line  18  to  p.    63, 
line  1. 
The  short  of  it  is  that  precisely  because  of  its  location, 
fastened  against  the  coaming  and  thereby  protruding  by  its  own 
dimensions  into  the  narrow  hatch  working  area,   the  flange  was 
continuously  vulnerable  to  being  struck  or  dragged  against  by  the 
gear  and  rigging  lowering  the  pallets,    creating  an  inherent  unsea- 
worthy  danger  which  was  aggravated  by  the  loading  method  neces- 
sary to  lower  the  pallets  into  the  deep  tank  hatch. 

"A.  As  we  come  in  the  hold  we  naturally  come 

in  on  practically  two  falls  until  we  get  down  to  the  shaft 
alley,   get  dov/n  into  the  tween  deck,   and  then  we  slack  it 

11. 


over  onto  the  yard  fall  only  in  order  to  clear  the  shaft 
alley,  so  that  it  was  the  yard  fall  that  was  hanging  all 
the  time. 

"Q.  So  that  as  you  slacked  over  to  the  yard 

fall,   that  caused  the  pallet  load  to  swing  in  the  direction 
of  the  coaming  where  the  flanges  were? 

"A.  That  is  the  only  way  you  can  bring  the  load 

in  without  capsizing  the  load  and  hitting  the  shaft  alley 
which  comes  out  three  feet. 

"Q.  But  that  was  the  effect  of  slacking  off  on 

the  midship  fall? 

"A.  That  is  the  way  we  rigged  our  gear  all  the 

time  for  that  tank.  " 

Witness  Hansen,   pp.    57-58, 

emphasis  added. 
Thus  the  findings  are  in  no  true  conflict,   and  Findings  No. 
3  and  No.    4  that  the  flange  which  caused  the  accident  protruded 
into  the  hatch  work  area  at  the  time  of  the  accident  and  by  doing 
so  created  unseaworthy  danger  were  amply  supported  by  the 
evidence.     It  was  without  dispute,    and  conceded,   that  the  two 
flanges  were  unnecessary  and  useless  to  the  vessel  and  were  to 
secure  strongbacks  long  previously  abandoned  in  use  (Tr.    p.    53, 
lines  1-4;    p.    80,    lines  8-9;    p.    28,    line  3;    p.    3,   lines  8-12),    and 
by  their  very  location  on  the  side  of  the  hatch  coaming  in  the 
narrow  hatch  loading  opening,   they  constituted  a  continuing  unsea- 
worthy and  unnecessary  loading  danger  and  hazard. 

12. 


Additionally,   as  to  the  claim  of  conflict  in  the  findings, 
Supplemental  Finding  No.    8  (relied  upon  by  Appellant)  finds  that 
the  accident  happened  when  "the  loading  gear  struck  or  caught 
said  flange  causing  a  part  of  it  to  break  off  and  fall  and  strike 
plaintiff.  "    (R.    54.  )    This  confirms,   not  conflicts  with,   the 
declaration  in  Finding  No.    3  that  the  flange  was  "protruding"  into 
the  hatch  opening  at  the  time  of  the  accident.     To  be  "struck  or 
caught"  by  the  loading  gear  implies  some  degree  of  protrusion  to 
cause  the  striking  or  catching. 

In  fine,   the  findings  in  whole  are  in  no  conflict  and  clearly 
establish  unseaworthiness.     It  is  elementary  that  findings  are  to 
be  liberally  construed  to  support  a  judgment  and  are  to  be 
reconciled  and  harmonized  in  their  reading  by  all  reasonable 
efforts  of  construction.     (3  Am.  Jur.   462-463;    53  Am.  Jur.    795, 
798.  ) 

Moreover,   as  seen  in  detail  in  The  Statement  Of  The  Case 
and  as  reviewed  above,   the  findings  are  clearly  and  amply  sup- 
ported by  the  evidence.     Upon  appeal  findings  will  not  be  set  aside 
as  unsupported  by  the  evidence  unless  "the  reviewing  court  on  the 
entire  evidence  is  left  with  the  definite  and  firm  conviction  that  a 
mistake  has  been  committed.  "    (IJnited  States  v.    United  States 
Gypsum  Co.  ,    333  U.  S.    364,    395.)    This  is  the  test  under  the 
"clearly  erroneous"  requirement  of  Rule  52(a),   Federal  Rules  of 
Civil  Procedure,   and  it  applies  as  well  in  admiralty  as  in  all 
other  federal  proceedings.     (Guzman  v.    Pichirillo,    369  U.  S.    698, 
702.  ) 

13. 


At  bar  the  two  flanges,   useless  in  function  and  located  on 
the  coaming  of  the  narrow  tween  decks  hatch,   were  by  their 
location  at  all  times  and  continuously  in  risk  of  being  struck, 
dragged  over  or  caught  against  by  the  gear  and  rigging  lowering 
the  pallet  loads.     The  danger  thereby  created  was  a  continuing 
and  constant  condition  of  unseaworthiness.     It  existed  when  the 
loading  first  commenced- -witness  the  three  "hung  up"  loads.     It 
continued  to  exist  thereafter  after  the  flange  was  pounded  back 
against  the  coaming  again--witness  the  accident  to  Appellee  which 
followed.     The  danger  was  continuous  and  arose  from  the  hazard- 
ous location  of  the  useless  flanges,   and  under  the  evidence  the 
finding  of  unseaworthiness  was  virtually  compelled. 

Indeed,   unseaworthiness  in  the  premises  of  the  accident 
was  largely  if  not  totally  conceded  by  Appellant  to  the  trial  court 
and  counsel  below.     At  the  outset  of  the  trial,    Mr.    Lawrence  J. 
Larson,    Esq.  ,    representing  Appellant,    exchanged  comments  with 
Court  and  counsel  as  follows; 

"THE    COURT:    I  think  in  the  Noriega  case  it  was 

agreed,  was  it  not,   that  the  plaintiff  would  go  ahead  and 

put  on  his  testimony  as  to  damages,   whereupon  the  burden 

shifts  to  you,    Mr.    Larson. 

"MR.    LARSON:    Yes,   your  Honor.     *   *   * 
"MR.    BROWN:    And,    Mr.    Larson,    it  is  agreed 

that  plaintiff  need  not  prove  negligence  or  unseaworthiness 

as  against  the  vessel,   this  is  admitted: 

"MR.    LARSON:    Your  Honor,   I  don't  have  the 
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authority  to  admit  it.     As  I  understood  it,   I  will  have  to 
put  the  plaintiff  on  the  stand,   I  will  have  to  prove  the 
nature  of  the  injury.     I  don't  take  dispute  with  the  Court's 
view  in  the  statements  that  have  been  made  as  to  whether 
the  vessel  was  or  was  not  unseaworthy,   but  I  will  have  to 
establish  the  nature  of  the  accident,    the  manner  in  which 
it  happened,   as  part  of  our  claim  of  contributory  negli- 
gence,  and  it  is  my  understanding  that  that  is  where  we 
stood  at  this  point. 

"THE   COURT:    I  thought  when  we  were  discussing 
it  the  other  day  that  you  were  conceding  the  fact  of 
established  liability  as  against  you  subject  to  your  being 
able  to  establish  that  the  plaintiff  was  contributorily  at 
fault. 

"MR,     LARSON:    I  was  conceding  the  facts,  your 
Honor,    that  this  flange  was  not  of  any  function  or  use  at 
this  point  in  view  of  the  point  that  the  vessel  had  been 
altered  and  that  it  was  the  flange  which  broke  off  in  the 
course  of  the  cargo  loading  and  struck  the  plaintiff. 

"THE   COURT:    Well,   I  think  that  establishes  a 
prima  facie  case.  "    _' 

---Tr.    pp.    2-3. 
Thus  Appellant  to  Court  and  counsel  conceded  that  the 
flange  "was  not  of  any  function  or  use"  and  that  it  "broke  off  in 


8/  This  statement  by  the  Court  was  never  challenged  by 

Appellant. 
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the  course  of  the  cargo  loading.  "    Appellant's  counsel  further 
stated  he  did  not  "take  dispute  .    .    .   as  to  whether  the  vessel  was 
or  was  not  unseaworthy"   and  that  he  would  inquire  into  "the  nature 
of  the  accident"  only  "as  part  of  our  claim  of  contributory  negli- 
gence. "    If  this  technically  stops  short  of  conceding  unseaworthi- 
ness,   it  hardly  does  so  in  substance.     In  any  event,   whether  or  not 
conceded,    the  unseaworthiness  of  the  improperly  and  dangerously 
located  useless  flange,   protruding  at  all  times  by  its  own  dimensions 
into  the  narrow  hatch  working  area,   was  demonstrated  without 
contest  or  dispute  by  all  of  the  evidence,   and  the  findings  predicated 
thereon  are  clearly  sustainable  upon  appeal. 


II. 

THERE   IS   NO  ISSUE   OF    "INSTANT    UNSEA- 
WORTHINESS"  AT   BAR;     THE   DANGEROUS 
LOCATION   OF    THE    UNNECESSARY   FLANGE 
AND   THE    CONTINUING    HAZARD   ARISING 
FROM  SUCH   LOCATION  AND   FROM   THE 
METHOD   OF    LOADING   EMPLOYED,    CREATED 
PLAIN   AND   CLEAR    ANTECEDENT   AND 
CONTINUING   UNSEAWORTHINESS. 


Appellant  attempts  to  argue  (Appellant's  Brief,   pp.    11-12, 
15-23)  there  was  no  hazard  from  the  flange  at  bar  except  when  the 
upper  lip  was  pulled  away  from  the  coaming.     After  the  three  loads 
had  "hung  up"  on  the  flange  and  work  was  stopped  and  the  upper  lip 
pounded  back  flush  with  the  coaming  once  again.   Appellant  would 
have  it  that  no  unseaworthiness  existed  until  the  very  load  that 
caused  the  accident,   for  that  was  the  first  load  to  "hang  up"  after 
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the  flange  was  pounded  back.     From  this  Appellant  would  argue  the 
cause  for  the  breaking  and  falling  of  the  flange  when  Appellee  was 
injured  can  only  have  been  negligence  of  the  longshoreman  company 
(CRESCENT)  "at  the  very  moment  of  injury"  (Appellant's  Brief, 
p.    14),   and  negligence  at  the  very  moment  of  accident  creates  only 
"instant  unseaworthiness"  for  which  no  unseaworthiness  liability 
arises.     (Appellant's  Brief,   pp.    16  et  seq.  ) 

In  arguing  nonliability  for  "instant  unseaworthiness"  Appel- 
lant argues  issues  having  no  applicability  at  bar. 

What  Appellant  overlooks  completely  is  that  the  danger 
created  by  the  location  of  the  flange  and  by  the  method  of  loading  to 
the  deep  tank  (which  method  caused  the  loading  gear  and  rigging  to 
constantly  strike  and  drag  against  the  coaming  and  flange)  was 
clearly  a  continuing,    antecedent  condition,    and  in  no  manner  one 
arising  only  "at  the  very  moment"  of  the  accident.     Appellant's 
cited  cases  as  to  "instant  unseaworthiness"  are  therefore  com- 
pletely inapplicable. 

The  true  authority  applicable  at  bar  is  that  of  Crumady  v. 
Joachim  Hendrik  Fisser,    358  U.S.    423  and  Blassingill  v.    Waterman 
SS  Corp.    (C.  A.    9,    1964),    336  F.  2d  367. 

The  location  of  the  flange  on  the  hatch  coaming  of  the  narrow 
tween  deck  hatch,    protruding  into  the  hatch  area  by  its  own 
dimensions  and  exposed  thereby  to  striking,    dragging  and  catching 
by  the  loading  gear  and  rigging,    created  in  se  a  continuing  unsea- 
worthy  condition  likely  to  be  "brought  into  play"  by  loading 
operations  to  the  deep  tank  at  any  time.     The  danger  of  the  flange 
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was,   therefore,    an  "unseaworthy  condition  of  the  vessel"  likely  to 
be  "brought  into  play"  by  loading  or  unloading  operations  at  any 
time  akin  entirely  to  the  danger  of  the  improper  winch  safety 
adjustment  in  Crumady  (358  U.S.    at  p.    427). 

Moreover,   the  danger  of  the  hazardously-located  flange  was 
aggravated  by  the  unsafe  method  of  loading  employed  by  CRESCENT 
within  the  rule  and  principle  of  Blassingill.     To  avoid  the  shaft 
alley  the  load  was  consistently  pulled  sharply  inshore  by  one  rope 
of  the  rigging,    and  this  consistently  caused  the  rigging  and  gear 
to  strike  against  and  drag  over  the  coaming  and  the  flange.     The 
testimony  was  clear: 

"A.  As  we  come  in  the  hold  we  naturally  come 

in  on  practically  two  falls  until  we  get  down  to  the  shaft 
alley,   get  down  into  the  tween  deck,   and  then  we  slack  it 
over  onto  the  yard  fall  only  in  order  to  clear  the  shaft 
alley,    so  that  it  was  the  yard  fall  that  was  hanging  all 
the  time. 

"Q.  So  that  as  you  slacked  over  to  the  yard  fall, 

that  caused  the  pallet  load  to  swing  in  the  direction  of  the 
coaming  where  the  flanges  were? 

"A.  That  is  the  only  way  you  can  bring  the  load 

in  without  capsizing  the  load  and  hitting  the  shaft  alley 
which  comes  out  three  feet.  .  .  .  That  is  the  way  we 
rigged  our  gear  all  the  time  for  that  tank.  " 

Witness  Hansen,   pp.    57-58, 

emphasis  added. 
18. 
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"Q.  (By  Mr.    Larson)    Did  you  observe  whether 

any  of  the  bridle  or  any  part  of  the  rigging  came  in  contact 
with  the  flange  on  the  strongback  after  it  was  pounded  back 
but  before  the  accident  to  Mr.   Noriega? 

"A.  Oh.     Well,   yes,    it's  impossible  to  get  a 

load  in.     It  hangs  directly  in  the  center  of  the  opening  and 
the  opening  is  so  small,   that's  the  only  place  you  can  have 
your  gear  rigged,    is  directly  over  this  flange,    and  in  order 
to  get  the  load  in  it  has  to  come  in  contact  with  that  flange.  " 

Witness  Crumby,    p.    81, 

emphasis  added. 

This  Court's  holding  in  Blassingill  is  specific  and  direct 
that  an  "unsafe  method"  of  loading  adopted  by  a  stevedoring  company 
can  "render  [a]  vessel  'unseaworthy'  ".     (Blassingill  v.    Waterman 
SS  Corp.  ,    supra,    336  F.  2d  367,    368  and  f.  n.    1;    accord;     Morales  v. 
City  of  Galveston,    370  U.  S.    165,    170;    Knox  v.    United  States  Lines 
Co.    (C.    A.    3,    1961),    294  F.  2d  354;    Ballwanz  v.    Isthmian  Lines, 
Inc.    (C.    A.    4,    1963),    319  F.  2d  457;    Strika  v.    Netherlands 
Ministry  of  Traffic  (C.    A.    2,    1950),    185  F.  2d  555  and  Robillard  v. 
A.    L.  Burbank  Co.    (U.  S.  D.  C.  S.  D.    N.  Y.  ,    1960),    186F.Supp.    193.) 
Hence  the  finding  of  unseaworthiness  at  bar  is  confirmed  by  the 
aggravated  danger  of  the  flange  caused  by  the  method  of  loading 
adopted  and  employed  by  the  stevedoring  company.     This  emphasizes 
that  the  unseaworthiness  at  bar  was  not  "instant  unseaworthiness" 
arising  out  of  isolated  negligence  "at  the  very  moment  of  the  injury", 
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but  arose  from  continuous  conditions  and  circumstances  of  hazard 
existing  antecedent  to  the  accident  and  erecting  constant  and 
continuous  danger. 

CONCLUSION 

WHEREFORE,   upon  all  of  the  reasons  and  considerations 

above  stated,   the  judgment  below  in  favor  of  Appellee  should  be 

affirmed. 

Respectfully  submitted, 

NEWTON  R,     BROWN   and 

MARGOLIS   &    McTERNAN 

By:     BEN    MARGOLIS 

Attorneys  for  Plaintiff  and  Appellee. 

WILLIAM  B.     MURRISH, 

Of  Counsel. 

CERTIFICATE 

I  certify  that,   in  connection  with  the  preparation  of  this 
brief,   I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  and  that,    in  my  opinion,   the 
foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/    Ben  Margolis 
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No.  20193 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


COMPANIA  NavIERA  De  BaJA  CALIFORNIA,  S.A., 

Appellant-Defendant  and  Third  Party  Plaintiff, 

vs. 

Bernard  A.  Noriega, 

Appellee-Plaintiff, 
vs. 

Crescent  Wharf  &  Warehouse  Company,  a  corpo- 
ration, 

Appellant-Third  Party  Defendant. 


OPENING  BRIEF  OF  APPELLANT  CRES- 
CENT WHARF  &  WAREHOUSE  COM- 
PANY.   

Jurisdiction  and  Background. 

The  action  was  brought  by  Bernard  A.  Noriega,  the 
appellee-plaintiff,  for  personal  injuries  received  while  he 
was  working  as  a  longshoreman  against  appellant  Com- 
pania  Naviera  De  Baja  California,  S.A.,  a  corporation, 
hereinafter  called  "Compania."  Noriega  was  an  em- 
ployee of  Crescent  Wharf  &  Warehouse  Company,  a 
corporation,  appellant-third  party  defendant,  hereinafter 
referred  to  as  "Stevedore  Company."  at  the  time  of  his 
injury  on  board  the  "SAN  LUCIANO"  on  April  18, 
1963.    The    action,    being   based    on    maritime    tort,    is 
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within  the  admirahy  and  maritime  jurisdiction  of  the 
District  Court  of  the  United  States  (28  United  States 
Code  Sec.  1333),  the  plaintiff  Noriega  having  brought 
his  action  on  the  civil  side  of  the  United  States  District 
Court  under  28  United  States  Code  Sec.  1332.  Com- 
pania  answered  the  complaint  and  brought  a  third  party 
complaint  against  the  Stevedore  Company  seeking  in- 
demnity over.  The  Stevedore  Company  answered  the 
third  party  complaint  setting  up  a  special  defense  [R. 
p.  23]  of  a  failure  on  the  part  of  Compania  to  have 
used  ordinary  care  to  provide  a  vessel,  gear  and  equip- 
ment in  such  a  condition  that  the  Stevedore  Company 
would  be  able  to  load  the  vessel  with  reasonable  safety. 
The  matter  was  tried  without  a  jury  and  the  District 
Court  ordered  judgment  in  favor  of  the  plaintiff  Norie- 
ga against  Compania  in  the  amount  of  $50,516.90  with 
interest  together  with  costs  [R.  p.  52]  and  the  Court 
concluded  that  Compania  was  entitled  to  recover  from 
the  Stevedore  Company  indemnity  in  said  sum  plus 
$2,000.00  attorneys  fees  and  costs  [R.  55].  Notice  of 
Appeal  was  given  by  the  Stevedore  Company  on  March 
10,  1965  [R.  59]  insofar  as  the  indemnity  judgment 
was  concerned. 

Statement  of  the  Case. 

On  April  18,  1963  the  Stevedore  Company  employees 
were  on  board  the  "SAN  LUCIANO"  for  the  purpose 
of  loading  bricks  [Tr.  p.  19,  lines  14-16]  and  the  plain- 
tiff Noriega  was  on  board  as  an  employee  of  the  Steve- 
dore Company  [Tr.  p.  19,  lines  12-13].  The  hold  in 
which  the  bricks  were  being  loaded  was  divided  by  a  fore 
and  aft  bulkhead  [Tr.  p.  22,  lines  17-19]  and  the  hatch 
opening  through  which  the  pallets  loaded  with  bricks 
were  being  brought  on  board  was  about  six  feet  by  ten 
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feet  [Tr.  p.  23,  lines  1-10].  There  was  a  shaft  alley  in 
the  hold  and  it  was  necessary  with  the  narrow  opening 
to  swing  the  load  somewhat  in  order  to  miss  the  shaft 
alley  [Tr.  p.  24,  lines  1-12]  and  in  order  to  get  the 
loads  in,  the  gear  had  to  come  in  contact  with  a  flange 
[Tr.  p.  81,  lines  5-19].  If  the  load  were  allowed  to  come 
directly  down  through  the  hatch  opening  it  would  hit 
the  shaft  alley  so  that  it  was  necessary  and  unavoidable 
that  the  yard  fall  would  rub  against  the  edges  of  the 
coaming  on  the  'tween  deck  hatch,  and  the  only  manner 
in  which  the  load  could  have  been  brought  in  without 
capsizing  and  hitting  the  shaft  alley  was  the  method 
being  used  by  the  longshoremen  [Tr.  p.  58,  Hues  2-7] 
and  such  was  the  only  practical  way  in  which  the  work 
could  be  done  [Tr.  p.  68,  line  10,  to  p.  69,  line  5].  The 
flange  had  no  function  or  use  on  board  the  vessel  [Tr. 
p.  3.  lines  8-12].  The  morning  of  the  accident  there  had 
been  three  or  four  loads  hung  up  on  the  flange  [Tr.  p. 
53,  lines  22-25]  resulting  in  bricks  falling  from  the  pal- 
let boards  [Tr.  p.  27,  lines  18-25].  The  Stevedore  Com- 
pany boss.  Hansen,  stopped  the  work  and  went  to  the 
first  mate  of  the  vessel,  brought  him  back  to  the  hatch, 
showed  him  the  danger  and  told  him  that  the  loads  were 
hanging  up  and  that  it  had  to  be  corrected  [Tr.  p.  59. 
lines  3-20:  p.  58.  lines  13-16].  The  first  mate  (chief 
mate)  had  the  crew  members  take  a  sledgehammer  and 
they  apparently  repaired  the  situation  [Tr.  p.  59,  lines 
22-23 :  p.  60,  lines  6-8] .  All  of  the  persons  involved  in 
the  repair  work  were  members  of  the  ship's  crew  acting 
under  the  orders  of  the  first  mate  [Tr.  p.  7?),  lines 
16-241.  After  the  crew  members  hammered  the  flange 
back  flush  with  the  coaming  they  stated  in  Spanish  that 
it  was  "all  right"  or  "all  ready"  [Tr.  p.  43.  line  12,  to 
p.  44,  line  5]  and  it  appeared  both  to  the  first  mate  of 
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the  vessel  and  to  the  Stevedore  Company  boss  that  the 
flange  was  safe  [Tr.  p.  65,  Hnes  1-11].  The  Stevedore 
Company  boss  looked  at  the  flange  after  it  was  ham- 
mered back  in  and  checked  for  any  cracks.  None  was 
seen  [Tr.  p.  65,  lines  12-17].  It  did  not  appear  to  the 
Stevedore  Company  boss  that  there  was  any  weld  broken 
in  the  flange  [Tr.  p.  62,  lines  9-17]  and  the  flange  ap- 
peared to  be  safe  [Tr.  p.  7Z,  line  25,  to  p.  74,  line  4]. 
When  the  crew  had  apparently  rectified  the  situation 
there  was  no  indication  to  the  Stevedore  Company  boss 
that  the  flange  had  been  loosened,  since  it  was  both 
welded  and  bolted  to  the  coaming  [Tr.  p.  62,  lines  9-12]. 
It  was  just  the  top  part  of  the  flange  which  had  been 
loose,  as  the  rest  was  permanently  affixed  to  the  coam- 
ing [Tr.  p.  64,  lines  11-14].  When  the  plaintiff  was 
struck,  he  was  struck  only  with  the  top  part  of  the 
flange,  the  rest  of  the  flange  having  to  be  chiseled  off 
by  the  crew  after  the  accident  [Tr.  p.  62,  line  18,  to  p. 
63,  line  17;  p.  64,  lines  5-14].  The  work  resumed  after 
the  delay  to  repair  the  condition  and  another  five  or 
six  loads  were  brought  in  before  the  injury  to  the  plain- 
tiff [Tr.  p.  65,  lines  18-22].  There  was  no  load  that 
hung  up  at  the  time  the  flange  came  loose  [Tr.  p.  66, 
lines  8-9;  p.  81,  lines  15-19;  p.  81,  line  24,  to  p.  82,  line  4 
p.  82,  lines  19-22].  There  was  nothing  on  the  gear  which 
caught  the  flange  at  the  time  of  the  accident  as  the  only 
contact  was  the  usual  one  of  dragging  and  rubbing  the 
blacksmith  and  the  wires  across  the  coaming  [Tr.  p. 
82,  lines  5-8:  p.  84,  lines  6-11]  and  the  flange  was  still 
flush  with  the  coaming  [Tr.  p.  67,  line  24].  No  bricks 
fell  at  the  time  of  the  accident,  there  appeared  to  be 
nothing  wrong  with  the  load  and  there  was  no  mishap 
of  anv  kind  insofar  as  the  load  was  concerned  at  the 
time  of  the  accident  [Tr.  p.  84,  lines  12-23]. 
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Specification  of  Errors  Relied  Upon  by  Third  Party 
Defendant  Crescent  Wharf  and  Warehouse 
Company,  Appellant. 

Appellant  Stevedore  Company  urges  the  errors  speci- 
fied as  follows : 

1.  That  the  Court  erred  in  finding  [Find,  of  Fact 
5;  R.  p.  53]  that  the  Stevedore  Company  negligently 
allowed  the  gear  to  strike  a  metal  flange  on  the  vessel. 

2.  That  the  Court  erred  in  finding  [Find,  of  Fact 
8;  R.  p.  54]  that  the  loading  gear  struck  or  caught  the 
flange  causing  a  part  of  it  to  break  off  and  strike  the 
plaintiff. 

3.  That  the  Court  erred  in  finding  [Find,  of  Fact 
11 ;  R.  pp.  54-55]  that  the  Stevedore  Company  was  neg- 
ligent and  had  breached  its  duty  to  do  its  stevedoring 
services  in  a  workmanlike  manner  by  causing  or  permit- 
ting the  loading  gear  to  strike  or  to  catch  on  the  said 
flange  and  by  failing  to  properly  supervise  the  loading 
operations  and  by  failing  to  conduct  the  loading  in  such 
a  manner  as  to  avoid  unnecessary  risks  to  the  plaintiff 
and  that  such  negligence  and  breach  of  warranty  caused 
the  unseaworthiness  of  the  vessel  and  were  the  proxi- 
mate causes  of  the  injury  to  the  plaintiff. 

4.  That  the  Court  erred  in  finding  [Find,  of  Fact 
11;  R.  p.  55]  in  effect  that  it  was  not  true  that  the 
shipowner  Compania  breached  its  obligations  to  the 
Stevedore  Company  to  have  the  vessel  and  its  gear  and 
equipment  in  such  a  condition  that  the  Stevedore  Com- 
pany by  the  use  of  ordinary  care  would  be  able  to  load 
the  vessel  with  reasonable  safety  (this  is  the  second  and 
separate  defense  in  the  Stevedore  Company's  answer  at 
page  23  of  the  Record). 
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ARGUMENT. 

There  was  no  material  conflict  in  the  evidence  at  the 
trial  and  accordingly  it  would  appear  fortunate  that  this 
appeal  will  be  purely  a  matter  of  law  based  on  uncontra- 
dicted evidence  rather  than  on  the  weighing  of  any  con- 
flicting evidence. 

The  burden  of  proof  on  the  indemnity  action  con- 
tained in  the  third  party  complaint  is  on  the  shipowner 
Compania  as  against  the  Stevedore  Company,  Crescent 
Wharf  &  Warehouse  Company.  The  shipowner  must 
prove  the  following,  in  order  to  recover  indemnity : 

1.  That  the  stevedoring  company  breached  its  im- 
plied contractual  obligation  to  do  its  zvork  with  reason- 
able safety;  and 

2.  That  the  shipozvner  did  not  breach  its  implied 
contractual  obligation  to  exercise  ordinary  care  to  put 
the  vessel,  its  gear  and  equipment  in  such  a  condition 
that  an  experienced  stevedoring  company  zvould  be  able 
by  the  use  of  ordinary  care  to  load  cargo  with  reasonable 
safety  to  persons. 

Each  of  the  above  will  be  discussed  separately  as  fol- 
lows: 

1.     Did  the  Stevedore  Company  Breach  Its  Implied 
Contractual  Obligation? 

First  of  all,  the  stevedore  company's  obligation  is  not 
to  do  its  work  in  an  absolutely  safe  manner,  the  only 
obligation  it  has  is  to  do  its  work  with  "reasonable 
safety."  This  obligation  is  clearly  set  out  by  the  United 
States  Supreme  Court  in  the  case  of  Ryan  Stevedore 
Company  z'.  Pan-Atlantic  Steamship  Company.  350  U.S. 
124  at  pages  131  and  132; 
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"The  third  party  complaint  is  grounded  upon  the 
contractor's  breach  of  its  purely  consensual  obliga- 
tion owing  to  the  shipowner  to  stow  the  cargo  in  a 

reasonably  safe  manner.''  (emphasis  added). 

This  language  was  construed  again  by  the  United 
States  Supreme  Court  in  the  case  of  Weyerhaeuser 
Steamship  Company  v.  Nacirema  Operating  Company, 
355  U.S.  563  at  565,  as  being  a  contractual  undertaking 
to  perform  ivith  reasonable  safety. 

Because  of  the  very  definition  of  the  stevedore  com- 
pany's implied  obligation  as  one  of  reasonable  safety, 
we  must  look  to  the  conditions  as  they  appeared  to  the 
Stevedore  Company  personnel  at  the  time  of  the  injury 
in  order  to  determine  whether  their  conduct  was  reason- 
ably safe  under  the  circumstances.  To  analyze  the  cir- 
cumstances, it  must  be  noted  that  there  was  no  evidence 
whatsoever  in  the  entire  record  which  would  indicate 
that  there  was  any  other  way,  manner  or  method  in 
which  the  Stevedoring  Company  could  have  loaded  this 
cargo  (thus  complying  with  its  contractual  obligation 
to  load  the  vessel)  other  than  the  way  in  which  it  was 
being  done  by  the  Stevedore  Company  at  the  time  in- 
volved. Neither  the  plaintiff  nor  the  shipowner  pro- 
duced any  evidence  whatsoever  to  the  contrary  in  spite 
of  the  shipowner's  burden  of  proof  to  show  a  breach  of 
contract  on  the  part  of  the  Stevedore  Company.  It  was 
testified  to  without  contradiction  that  there  was  a  shaft 
alley  in  the  hatch  involved,  that  the  loads  of  brick  had  to 
be  brought  through  a  small  hatch  opening  which  was  a 
part  of  the  permanent  structure  of  the  vessel ;  and  that 
in  having  to  come  down  with  the  loads  through  the  nar- 
row hatch  and  to  avoid  spilling  the  brick  by  hitting  the 
shaft  alley,  the  loads  had  to  go  to  one  side  which,  of 
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course,  would  cause  the  cargo  gear  to  rub  on  the  hatch 
coaming  where  the  useless  flanges  were  located.  The 
Stevedore  Company  boss  Hansen  stopped  work  when  he 
saw  that  the  flange,  having  protruded,  presented  a  dan- 
gerous situation.  He  requested  the  first  mate  to  have  it 
fixed.  The  first  mate  undertook  the  responsibility, 
through  the  ship's  personnel,  to  rectify  the  situation  and 
although  the  flange  appeared,  thereafter,  to  be  safe  both 
to  the  ship's  personnel  and  to  the  stevedore  personnel,  in 
fact  the  first  mate  did  not  rectify  the  situation,  in  that 
the  flange  itself  had,  apparently  by  the  hammering, 
been  made  weak  or  broken  so  that  it  sprang  or  fell  off, 
as  different  from  the  previous  difficulty  they  had  had 
of  the  loads  catching  and  spilling  brick. 

With  regard  to  the  catching  of  loads,  the  flange,  after 
the  repair,  was  in  fact  safe  as  no  load  thereafter  hung 
up.  The  load  which  was  being  brought  in  at  the  time 
the  flange  either  sprang  loose  or  fell  did  not  catch  up 
on  the  flange  and  the  winchdriver  who  was  actually 
handling  the  load  states  that  there  was  nothing  wrong 
with  the  load  in  the  way  it  came  into  the  hatch  and  that 
he  knew  of  nothing  that  was  out  of  the  usual  until  he 
had  been  informed  that  the  plaintiff  had  been  injured. 
This  fact  is  borne  out  by  the  testimony  that  the  load 
which  was  involved  at  the  time  of  the  plaintiff's  injury, 
had  come  into  the  hold  and  was  lower  than  the  three  pre- 
vious loads  had  been  when  they  had  tipped  and  spilled 
before  the  attempted  repair  [Tr.  p.  37,  lines  10-15].  This 
must  lead  to  the  conclusion  that  the  blacksmith  and  the 
load  itself  had  cleared  the  flange  without  any  difficulty 
at  the  time  of  the  accident. 

There  is  no  evidence  of  any  kind  that  the  flange 
again,  at  any  time  after  it  was  hammered  in,  came  out 
or  protruded  until  it  came  out  and  immediately  struck 
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the  plaintiff.  It  could  have  been  broken  by  the  ham- 
mering or  could  have  been  hammered  in  in  such  a  man- 
ner that  it  created  a  tension  which  caused  it  to  spring 
loose  either  of  its  own  accord  or  by  the  rubbing  of  the 
winch  falls  on  the  hatch  coaming.  In  any  event,  there 
was  no  indication  of  any  kind  to  the  Stevedore  Company 
that  the  flange  itself  zvould  come  out  and  fall.  The 
Stevedore  Company  boss  examined  it  after  the  ham- 
mering, there  appeared  to  be  no  crack  in  it  and  it  ap- 
peared to  be  safe. 

There  is  no  question  but  that  the  vessel  was  unsea- 
worthy  because  of  the  flange,  which  either  originally  or 
by  reason  of  the  crew  having  worked  on  it,  was  placed 
in  such  a  condition  that  it  sprang  or  fell  from  its  loca- 
tion. It  may  very  well  be,  although  this  is  denied  by  the 
Stevedore  Company,  that  the  shipowner  was  not  guilty 
of  negligence  but.  of  course,  unseaworthiness  may  exist 
without  any  negligence  on  the  part  of  the  shipowner. 

However,  with  regard  to  the  action  of  the  shipowner 
against  the  Stevedore  Company  for  indemnity,  there 
must  be  some  act  on  the  part  of  the  stevedore  personnel 
which  was  not  reasonable  under  the  circumstances  and 
there  is  no  evidence  thereof. 

2.  Did  the  Shipow^ner  Breach  Its  Implied  Contrac- 
tual Obligations  to  the  Stevedore  Company  and 
Were  the  Actions  of  the  Shipowner  Such  as 
Would  Preclude  Recovery  of  Indemnity? 

The  shipowner  may  not  recover  indemnity  for  a 
breach  by  the  stevedoring  company  of  its  obligations  if 
the  shipowner  itself  has  been  guilty  of  a  material  breach 
of  the  contract. 

The  basis  for  this  doctrine  is  contained  in  the  deci- 
sion of  the  United  States  Supreme  Court  in  the  case  of 
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Weyerhaeuser  Steamship  Company  v.  Nacirema  Operat- 
ing Company^  355  U.S.  563  at  567,  where  the  Court 
states : 

"If  in  that  regard  respondent  (Stevedore  Com- 
pany) rendered  a  substandard  performance  which 
lead  to  foreseeable  liability  of  petitioner  (shipown- 
er), the  latter  was  entitled  to  indemnity  absent  con- 
duct oil  its  part  sufficient  to  preclude  recovery." 
(emphasis  and  material  in  parentheses  added). 

This  language  was  inferentially  interpreted  by  United 
States  Court  of  Appeals  for  the  Second  Circuit  in  1962 
as  meaning  that  a  material  breach  of  the  contract  by 
the  shipowner  would  preclude  it  from  recovering  indem- 
nity for  a  breach  by  the  stevedoring  company,  that 
Court  stating  on  page  154  of  its  decision  in  Pettus  v. 
Grace  Line  v.  Scaland  Dock  &  Terminal  Company,  305 
F.  2d  151: 

"To  be  sure,  since  the  claim  for  indemnity  is  based 
on  the  stevedoring  contract,  a  material  breach  of 
that  contract  by  Grace  Line  would  preclude  its  en- 
forcing the  contract  to  recover  indemnity." 

That  this  is  the  law  in  the  Ninth  Circuit  appears  to  be 
confirmed  by  the  case  of  Hugev  v.  Dampks,  etc.,  170 
F.  Supp.  601  (affirmed  274  F.  2d  875),  where  the 
Court  at  page  608  sets  out  the  position  that  the  ship- 
owner cannot  recover  if  it  has  been  guilty  of  a  material 
breach  of  the  contract.  This  is  the  ordinary  contract  law 
to  the  effect  that  one  who  seeks  to  recover  damages  for 
a  breach  of  contract  must  prove  that  he  himself  has 
complied  with  his  obligations  thereunder.  This  has  been 
recognized  in  the  approved  Jury  Instructions  set  forth 
in  28  Federal  Rules  Decisions  at  pages  547-549. 
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lt would  appear  certain  that  if  there  were  ever  a  case 
in  which  the  conduct  of  the  shipowner  was  such  as  to 
preclude  its  recovery  of  indemnity  from  the  stevedore 
company,  the  case  at  bar  is  it.  We  have,  first  of  all,  the 
fact  that  we  are  dealing  solely  with  ship's  equipment 
and  there  is  no  element,  as  there  often  is,  of  equipment 
being  brought  on  board  the  vessel  by  the  stevedore 
company.  Further,  we  have  the  stevedore  company  halt- 
ing its  operations  and  specifically  requesting  the  ship- 
owner to  rectify  and  correct  the  dangerous  condition. 
The  stevedore  company  certainly  does  not  have  either 
the  obligation  nor  the  right  to  make  repairs  to  the  ship. 
This  is  purely  the  responsibility  of  the  shipowner.  We 
then  have  the  shipowner  acting  through  the  mate  and 
the  crew  members  undertaking  to  correct  the  situation 
presented  by  the  defective  ship's  equipment.  Even  though 
both  the  ship's  officer  and  the  stevedore  boss  were  ap- 
parently satisfied  that  the  niatter  had  been  corrected 
and  was  safe,  it  seems  patent  it  was  not  in  fact  safe. 
Since  the  dangerous  condition  was  a  part  of  the  ship  it- 
self and  the  stevedore  company  had  no  right  nor  obliga- 
tion to  correct  it,  the  stevedore  company  had  only  the 
obligation  to  stop  work,  draw  it  to  the  attention  of  the 
ship  and  not  recommence  work  until  it  was  apparently 
corrected. 

The  essence  of  this  situation  is  that  even  though  the 
ship's  personnel  may  have  attempted  to  take  the  neces- 
sary steps  to  correct  the  situation,  the  fact  is  that  they 
did  not  correct  it  and  such  constitutes  conduct  on  the 
part  of  the  ship,  which  was  in  charge  of  the  work  of  re- 
pair to  its  own  equipment,  that  would  preclude  recovery 
of  indemnity. 
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Conclusion. 

It  is  respectfully  urged  that  the  third  party  judgment 
in  favor  of  the  shipowner  Compania  against  the  Steve- 
dore Company,  Crescent  Wharf  &  Wharehouse  Com- 
pany, should  be  reversed  for  the  reason  that  the  ship- 
owner did  not  meet  its  burden  of  proving: 

1.  That  the  Stevedore  Company  failed  to  do  its  work 
in  a  reasonably  safe  manner,  and  || 

2.  That  the  shipowner  was  not  guilty  of  conduct 
which  would  preclude  its  recovery  of  indemnity  even  if 
the  Stevedore  Company  in  fact  did  breach  its  contract. 

Respectfully  submitted, 

SiKES,  PiNNEY  AND  MatTHEW, 

By  Robert  Sikes, 
Attorneys  for  Crescent   Wharf  & 
Warehouse   Company,   a   corpo- 
ration,    Appellant-Third     Party 
Defendant. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Robert  Sikes 
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The  heart  of  appellant's  appeal  is  predicated  upon 
the  contention  that  the  vessel's  unseaworthiness  was  caused 
instantaneously  with  the  incident  giving  rise  to  plaintiff's 
injury. 

Appellee  takes  issue  with  appellant's  position  on 
four  grounds.   V7e  will  deal  with  each  point  separately. 

I 
APPELLEE'S  POINT  I 
Appellee  justifies  Finding  No.  3  by  a  reference  to 
evidence  that  the  flange  protruded  into  the  hatch  by  its  own 
thickness  (three-sixteenths  of  an  inch) .   Logically,  this  is 
not  what  the  court  had  in  mind.   The  ordinary  lap  of  welded 
plates  will  protrude  by  a  half  inch  or  so.   The  court  had  in 
mind  the  protrusion  caused  when  the  flange  was  caught  or 
struck  by  the  pallet  or  pallet  bridle  at  the  time  of  the 
casualty. 

This  is  evident  by  the  courtb  remarks  that: 

"The  flange  was  not  dangerous  in  and  of  itself, 
however.   It  became  so  only  during  the  course  of  a 
cargo  operation.  "   (Tr.  Page  111,  lines  8-9) 

II 
APPELLEE'S  POINT  II 
Appellee  justifies  Finding  No.  3  with  the  argument 


that  the  location  of  the  flange  was  objectionable.   His  only 
support  for  this  argument  was  a  portion  of  the  testimony  of 
witness  Hansen  that  slacking  the  loads  toward  the  flange 
was  "the  only  way  you  can  bring  the  load  in  .  .  .  , " 
(Appellee's  Brief  Page  12.)   However,  the  court  rejected  this 
theory  saying: 

"The  court  is  satisfied  that  there  were  un- 
doubtedly other  methods  of  loading  which  could  have 
been  employed  with  the  flange  in  place,  although 
they  may  have  been  slower  and  more  costly. " 
[Emphasis  added.]   (Tr.  Page  112,  Lines  16-19.) 
Appellee  further  argues: 

"It  was  .  .  .  conceded  that  the  two  flanges.  .  . 
by  their  very  location  on  the  side  of  the  hatch 
coaming  .  .  .  constituted  a  continuing  unseaworthy 
and  unnecessary  loading  danger  and  hazard. " 
(Appellee's  Brief  Page  12.) 
No  such  concession,  as  alleged  in  the  last  quoted  sentence, 
appears  anywhere  in  the  record.   Furthermore,  the  court 
stated: 

"The  flange  was  not  dangerous  in  and  of  itself 
.  .  .  .  "   (Tr.  Page  111,  Line  8) ;  and 

".  .  .  it  is  my  view  that  when  he  rectified  that 
condition  to  your  satisfaction,  that  from  that  time 
on  the  loading  was  not  dangerous  in  and  of  itself. " 
[Emphasis  added.]   (Tr.  Page  114,  Lines  9-12.) 


Ill 

APPELLEE'S  POINT  III 
Appellee  claims  appellant  conceded  unseaworthiness. 
Had  that  been  so,  the  trial  would  have  been  limited  to  the 
issue  of  damages.   A  close  reading  of  the  portions  of  the 
record  quoted  from  pages  14-16  of  appellee's  brief  indicates 
no  such  concession  was  made.   As  counsel  for  appellant  stated: 
"Your  Honor,  I  don't  have  the  authority 
to  admit  it."   (Tr.  Page  2,  Lines  18-19.) 

IV 

APPELLEE'S  POINT  IV 
Appellee  also  contends  the  vessel  was  unseaworthy  by 
reason  of  the  method  of  loading  adopted  by  the  stevedore. 
Appellant  dealt  with  this  issue  on  pages  20-23  of  its  opening 
brief. 

V 
CONCLUSION 
WHEREFORE,  appellant  contends  the  judgment  below  in 
favor  of  appellee  BERNARD  A.  NORIEGA  should  be  reversed. 
Dated:   October  25  #  1965. 


OVERTON,  LYMAN  &   PRINCE 
DAN  BRENNAN 
JEROME  O.  HUGHEY 
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'       Dan  Brennan 
Attorneys  for  COMPANIA  NAVIERA 
DE  BAJA  CALIFORNIA,  S.A. 
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I 

STATEMENT  OF  THE  CASE 
1 .   Jurisdiction, 

This  is  an  appeal  by  defendant  appellant  COMPANIA 
NAVIERA  DE  BAJA  CALIFORNIA,  S.A.  (hereinafter  called  "COMPANIA"; 
from  a  final  judgment  in  favor  of  plaintiff  appellee  BERNARD  A. 
NORIEGA  (hereinafter  called  "NORIEGA").   NORIEGA'S  cause  of 
action  for  personal  injury  was  based  on  the  general  maritime 
law  and  jurisdiction  of  the  District  Court  was  founded  on  28 
U.S.C.  Section  1332.   This  court's  jurisdiction  arises  under  th 
provisions  of  28  U.S.C.  Section  1291. 

2 .   The  Proceeding  Below.  __^ 

a.   The  Material  Pleadings. 

NORIEGA  filed  his  complaint  (No.  63-679-S)  seek- 
ing damages  for  personal  injury  allegedly  occurring  April  18, 
1963,  on  board  COMPANIA ' s  vessel,  the  SS  "SAN  LUCIANO"  (herein- 
after called  "vessel')  .   The  alleged  injury  having  occurred  upon 
navigable  waters  (admitted  Fact  No.  7,  p.  3,  Pre-Trial 
Conference  Order,  R.  41) ,  NORIEGA  based  his  cause  of  action 
on  the  general  maritime  law,  including  negligence  and  breach  of 
the  warranty  of  seaworthiness.   October  1,  1963,  COMPANIA  filed 
its  answer  (R.  7)  denying  the  allegations  of  NORIEGA'S  complaint 
and  setting  up  contributory  negligence  and  assumption  of  risk 
as  affirmative  defenses. 

On  October  9,  1963,  COMPANIA  filed  a  third  party  complain 
(R.  12)  against  NORIEGA'S  employer  CRESCENT  WHARF  &  WAREHOUSE 


COMPANY  (hereinafter  called  "CRESCENT").   CRESCENT  was  COM- 
PANIA's  contract  stevedoring  firm  loading  the  vessel  at  the 
time  of  the  injury.   COMPANIA,  alleging  CRESCENT  was  negligent 
and  breached  its  warranty  of  workmanlike  service,  sought  indem- 
nity for  any  liability  it  might  have  to  NORIEGA,  plus  reasonabLs 
attorneys'  fees  and  costs  incurred  in  defending  against  NORIEGA 
CRESCENT  filed  its  answer  (R.  22)  November  6,  1963. 

The  case  came  on  for  trial  without  a  Jury  on 
February  23,  1965,  and  the  final  judgment  here  appealed  from 
was  entered  in  favor  of  NORIEGA  against  COMPANIA  on  March  2, 
1965  (R.  51)  .   Of  principal  concern  in  the  appeal  of  the  judg- 
ment in  favor  of  NORIEGA   is  Findings  of  Fact  Nos .  3  and  4  and 
Supplementary  Findings  Nos.  5,  6,  8  and  11,  entered  March  2, 
1965  (R.  48)  respecting  the  vessel's  seaworthiness, 
b.   The  Material  Facts. 
1.   Summary. 

The  accident  occurred  aboard  the  "SAN 
LUCIANO",  a  Mexican  freighter,  at  11:20  A.M.  on  April  18,  1963 
(Tr.  p.  20).   At  about  8:00  A.M.  CRESCENT,  COMPANIA's  contract 
stevedoring  company,  boarded  the  "SAN  LUCIANO"  for  the  purpose 
of  loading  pallets  of  bricks  into  the  starboard  side  of  No.  3 
lower  hold,  known  as  the  No.  3  starboard  deep  tank  (Tr.  p.  19). 


CRESCENT  is  appealing  the  judgment  entered  against  it  in  the 
third  party  action  and  the  issues  pertaining  thereto  will  be 
briefed  by  COMPANIA  in  its  reply  to  CRESCENT'S  opening  brief. 


CRESCENT,  which  had  worked  the  ship  on  dozens  of  previous 
occasions,  rigged  the  ship's  gear  and  proceeded  to  load  into 
the  hold  (Tr.  p.  48) .   The  hold  had  at  one  time  been  divided  in 
to  a  tween  deck  and  a  lower  hold  by  means  of  strongbacks.   The 
tween  deck  hatchcoaming  was  affixed  with  sockets  which  had 
formerly  supported  the  strongbacks.   These  sockets  were  also 
referred  to  by  the  witnesses  as  strongback  slots  (Tr.  pp.  51  an< 
52) .   The  strongback  sockets  were  inspected  by  CRESCENT  and 
found  to  be  secure  and  flush  against  the  coaming  at  the  onset 
of  loading  (Tr.  pp.  52  and  53) .   During  the  course  of  the  morn- 
ing, three  or  four  loads  hung  up  on  a  strongback  socket  (Tr.  p. 
53).   The  loads  were  running  close  to  2100  lbs.  (Tr.  p.  55). 
As  a  consequence  of  the  loads  hanging  up  on  a  strongback  socket, 
the  socket  started  to  open  up  and  all  loacfe  commenced  to  hang  up 
(Tr.  p.  56) .   The  longshoremen,  at  the  direction  of  Mr.  Hansen, 
the  hatch  boss  for  CRESCENT,  stopped  work  (Tr.  P.  58) .   The 
ship's  crew  then  proceeded  to  hammer  the  bent  flange  of  the 
socket  back  flush  against  the  coaming  (Tr.  p.  59).   CRESCENT'S 
hatch  boss  stood  by  while  crew  members  drove  the  flange  flush 
against  the  coaming  (Tr.  p.  60) .   Prior  to  resumption  of  work 
the  hatch  boss  made  a  personal  inspection  of  the  repaired  flange 
(Tr.  p.  61) ,  ascertained  that  it  looked  perfect  (Tr.  p.  62)  and 
upon  checking  it  determined  that  the  weld  holding  it  had  not 
broken  (Tr.  p.  62,  Tr.  p.  65,  lines  12-17).   The  hatch  tender 
for  CRESCENT  determined  that  the  sledge  hammering  of  the  fitting 
had  placed  it  back  against  the  coaming  in  the  same  position  as 


when  work  had  commenced  that  morning  (Tr.  p.  83) .   After  making 

an  inspection  of  the  socket,  CRESCENT  resumed   loading  (Tr.  p. 

64,  line  22  -  p.  65,  line  2)  and  continued  for  the  next  thirty 

minutes  or  so  without  incident  (Tr.  p.  66,  lines  21-23) ,  when 

CRESCENT  negligently  allowed  a  load  of  bricks  to  rub  and  chafe 

the  socket  (Tr.  p.  84,  lines  1-11),  this  time  tearing  a  piece 

loose  which  struck  the  plaintiff. 

2.   The  Findings. 

Finding  No.  3  states  that  the  metal  flange  "at 

the  time  of  the  accident  was  protruding  into  the  working  area" 

(emphasis  supplied) .   Finding  No.  4  states  that  by  reason  of  the 

protrusion  the  "SAN  LUCIANO"  was  unseaworthy.   It  is  apparent 

■  i 
from  the  evidence  and  Supplemental  Finding  No.  8  that  this  pro- 

i 
trusion  and  unseaworthiness  were  created  instantaneously  with 

i 
the  accident. 

Supplemental  Finding  No.  5  indicates  that  prior  to 

the  accident  the  metal  flange  was  bent  "outward"  by  CRESCENT'S 

allowing  "the  pallet  or  pallet  bridle  gear  to  catch  or  strike 

_^aidy  metal  flange".   However,  this  condition  was  fixed  prior 

to  the  accident. 

Supplemental  Finding  No.  6  states: 

"Thereafter  ^fter  the  initial  bending  ou_t7,  crew 

members  of  the  ship  pounded  the  bent  flange  back  flush 

against  the  coaming  to  its  original  position." 

Supplemental  Finding  No.  8  states: 

"On  completion  of  the  pounding  referred  to  above. 


the  flange  was  then  flush  against  the  coaming  and  in  the 
identical  position  it  had  been  in  at  the  commencement 
of  said  loading  operation." 
The  Finding  goes  on  to  state: 

"...  thereafter  the  hatch  tender  .  .  .  recommenced 
loading  ....   Shortly  thereafter  .  .  .  the  loading 
gear  struck  or  caught  said  flange  causing  a  part  of  it 
to  break  off  and  fall  and  strike  plaintiff.  ..." 
(Emphasis  supplied.) 

Supplemental  Finding  No.  11  states: 

"CRESCENT  was  negligent  and  breached  its  duty 
to  render  its  stevedoring  services  in  a  workmanlike 
manner  by  causing  or  permitting  the  loading  gear  to 
strike  or  catch  on  said  flange.  ..." 
3 .   The  Testimony. 

Supplemental  Finding   Nos .  5,  5,  8  and  11  are 
supported  by  the  following  testimony. 

HANSEN,  the  hatchtender  for  CRESCENT,  testified  as 
follows: 

Tr.  p.  51.  line  25  to  Tr.  p.  52.  line  17; 

Q:   Did  you  notice  either  on  that  occasion  or 
any  prior  occasion  a  strongback  at  the  site  of  the 
tween  decks  hatch? 

A:   Strongback  slots. 

Q:   Strongback  slots? 


A:   Yes,  sir. 

Q:   And  composed  of  double  flanges,  a  flange  on 
either  side  of  the  slot? 
A:   Flanges. 

0:   Did  you  notice  that  when  you  came  first  on 
board  that  day  and  opened  the  hatch? 

A:   I  knew  they  were  there,  yes. 

Q:   Did  they  appear  to  be  in  any  different  condi- 
tion than  they  had  been  on  prior  occasions? 
A:   No,  sir. 

Q:   Were  both  flanges  before  work  started  on  that 
day  flush  against  the  coaming? 
A:   They  were. 
Tr.  p.  53,  lines  5-8; 

Q:   (By  Mr.  Larson):   But  at  the  time  you  com- 
menced loading  operations  on  the  day  in  question  they 
were  both  flush  against  the  coaming? 
A:   They  were. 

Tr.  p.  53,  line  22  to  Tr.  p.  54,  line  7; 
Q:   Prior  to  the  time  of  the  accident  had  any- 
thing hung  up  or  caught  on  the  flanges  which  were  creating 
this  socket,  the  strongback  socket? 

A:   I  would  say  about  three  or  four  loads  did 
hang  up. 

Q:   And  what  portion  of  the  load  was  hanging  up? 
A:   We  were  using  twenty  foot  wire  straps  doubled 


up,  with  say  all  four  eyes  on  the  blacksmith  or  the 
ship's  hook, and  as  we  lowereJ  down  and  the  eye  right  next 
to  the  blacksmith  would  catch  the  flange  and  the  load 
would  hang  up  partially  and  then  it  would  give  a  Jerk 
when  it  freed  itself. 

Tr.  p.  56,  lines  3-5; 

Q:   At  any  point  did  you  notice  that  one  of  these 
flanges  became  bent  out  from  the  coaming? 

A:   I  did. 

Tr.  p.  57,  lines  1-4; 

A:   ...  The  operation  worked  quite  smoothly 
until  the  flange  started  to  open,  and  as  soon  as  the 
flange  opened  where  the  loads  hung  up  I  would  say  three 
times,  I  stopped  the  work. 

Tr.  p.  59,  lines  1-4; 

A:  I  knew  the  flange  was  there  at  all  times,  but 
as  the  loads  hung  up  I  went  and  took  a  check  and  stopped 
the  work. 

Q:   To  whom  did  you  report  after  you  stopped 
the  work? 

A:   To  the  ship  boss  and  the  chief  mate  of  the 
ship. 

Tr.  p.  59,  lines  21-23; 

Q:   What  did  you  do  then? 

A;   We  stayed  there  and  the  chief  mate  got  one 
of  the  crew  with  a  sledge  hammer  to  go  down  and 


knock  it  in  flush. 

Tr.  p.  62,  lines  2-5; 

Q:   Did  you  in  any  way  test  it  to  see  whether 
the  flange  was  in  any  way  loosened  or  weakened  by 
reason  of  the  pounding? 

A:   VJell,  as  far  as  the  metal  and  anything  was 
concerned,  it  looked  perfect.   (Emphasis  added.) 
Tr.  p.  62,  lines  9-17; 

Q:   Did  you  check  to  see  whether  it  was  loosened 
by  reason  of  the  pounding? 

A:   It  was  welded,  i  didn't  see  no  reason  why, 
welded  and  bolted. 

THE  COURT:  Well,  wouldn't  it  be  necessary  to 
break  that  weld  to  pound  the  flange  back  flush  against 
the  trunk? 

A:   well,  at  the  time  I  had  checked  it  and  there 
was  no  weld  broke,  sir,  whatsoever. 

Tr.  p.  65,  lines  12-22; 

Q:   Did  you  look  to  see  when  you  were  down 
there  on  your  inspection  whether  or  not  any  crack  had 
appeared  as  a  result  of  the  pounding? 

A;   I  did  not  notice  any. 

Q:   Did  you  check  for  it? 

A:   I  did,  sir. 

Q:   Then,  how  many  pallet  loads  were  dropped 
into  the  hold  after  the  pounding  had  been  completed  and 


before  the  accident  in  question? 

A:   I  would  say  we  worked  about  thirty  minutes 
or  five  or  six  loads. 

Tr.  p.  66,  lines  21-23; 

A:   No.   We  had  worked  from  10:45  to  11:15 
before  the  accident  and  the  loads  came  in  very  smooth. 
There  was  no  loads  hanging  up. 

ON  CROSS  EXAMINATION 

Tr.  p.  73,  line  25  to  Tr.  p.  74,  line  4; 

Q:   Now,  after  the  men  had  worked  on  this,  or 
the  man  with  this  sledge  hammer  and  you  looked  at  it 
then,  at  that  time  before  the  men  started  back  to  work 
did  it  appear  to  you  to  be  safe? 

A:   Definitely,  sir. 

HARVEY  L.  CRUMBY  Testified; 

Tr.  p.  80,  lines  12-16: 

Q:   (By  MR.  LARSON)   Did  you  observe  after  the 
flange  was  pounded  back,  did  you  go  down  and  take  a 
look  at  it  at  all? 

A:   No,  I  never  went  below  deck.   From  where 
we  were  you  can  see  it  quite  plainly,  and  the  top  portion 
of  it  was  back  in  against  the  coaming. 

Tr.  p.  81,  lines  15-19; 

Q:   And  was  the  load  or  the  bridle  resting  and 
putting  any  strain  that  you  could  observe  on  the  flange? 
A;   No,  not  after  it  was  pounded  in.   It  puts 


pressure  on  it  naturally  if  it  touches  it,  but  it  didn't 
hang  up,  I'll  put  it  that  way. 

ON  CROSS  EXAMINATION 
Tr.  p.  83,  lines  16-25: 

Q:   Now,  after  this  repairing  or  the  hammering 
of  this  by  the  crew  did  it  appear  to  you  to  be  safe? 
A:   Well,  it  was  back  inagainst  the  coaming, 
the  same  as  it  was  when  we  began,  yes. 

THE  COURT;   You  say  it  was  back  against  the 
coaming  the  way  it  was  when  you  first  came  in  there,  is 
that  what  you  said? 

A:   When  we  began  to  work,  yes,  in  the  morning. 

THE  COURT;   That  was  eight  o'clock? 

A:   Yes. 

Tr.  p.  84,  lines  1-11- 

Q:   (By  MR.  SIKES)   Is  it  true  that  there  were  a 
number  of  loads  after  it  was  fixed  before  the  load  in 
which  Mr.  Noriega  got  hurt,  there  were  a  number  of  loads 
that  had  been  taken  in  without  any  incident  at  all,  is 
that  right. 

A;   oh,  yes,  five  or  six  loads. 

Q;   I  wanted  to  make  sure  what  I  heard.   As  I 
understand,  on  this  particular  load  when  Mr.  Noriega  was 
hurt,  this  load  had  not  hung  up  as  the  previous  loads  had 
but  it  was  simply  the  rubbing  and  chafing  of  the  gear, 
is  that  correct? 


A:   That  is  correct,  yes. 
3.   COMPANIA ' s  Theory . 

Finding  No.  3  is  "clearly  erroneous"  within  the  mean- 
ing of  F.R.C.P.  52  in  so  far  as  it  implies  an  existing  conditior 
prior  to  the  accident.   Striking  Finding  No.  3  and  turning  to 
the  gist  of  Supplemental  Findings  Nos .  5,  6,  8  and  11  and  the 
supportive  testimony  quoted  above,  it  is  clear  that: 

a.  Prior  to  the  negligence  which  caused  the  injury 
no  "antecedent  condition"   existed  since  any  condition 
which  had  existed  (the  bent  flange)  had  been  corrected. 
The  injury  was  caused  by  the  negligent  acts  of  fellow 

longshoremen  at  the  very  moment  of  injury;  and 

2 

b.  This  was  "instantaneous  unseaworthiness"   which 

this  Court  has  declared  does  not  result  in  liability  of 
the  ship. 

4.   The  Applicable  Law. 

NORIEGA'S  basis  of  recovery  is  the  doctrine  of  unsea- 
worthiness enunciated  in  Seas  Shipping  Co.  v.  Sieracki,  328  U.S. 
35;  66  S.Ct.  872;  90  L.Ed.  1099  (1946).   The  Court  below'* 


Beeler  v.  Alaska  Aggregate  Corp.,  336  F.  2d  108  (9  Cir.  1964); 

Titus  v.  Santorini,  258  F.  2d  352  (9  Cir.  1958). 

2 

Massa  V.  C.  A.  Venezuelan  Navigacion,  209  F.  Supp.  404  (E.D.N.Y 

1962) ;  Blassingill  v.  Waterman  S.S.  Corp.,  336  F.  2d  367  (9 
Cir.  1964) . 

•^Billeci  V.  U.  S.  ,  298  F.  2d  703  (9  Cir.  1962). 

4 
Tr.  p.  113,  lines  2-6, 


also  relied  on  Blassingill  v.  Waterman  S.S.  Corp.,  336  F.  2d  36' 
(9  Cir.  1964)  which  stated  in  dicta  that  unseaworthiness  may  re- 
sult if  the  stevedoring  company  adopts  an  unsafe  method  of  load- 
ing cargo  (Tr.  pp.  113,  114-115)  and  Crumady  v.  Joachim  Hendrik 
Fisser,  358  U.S.  423,  3  L.Ed.  2d  413  (1959)  which  held  an  unsea- 
worthy  condition  can  be  "brought  into  play"  by  the  stevedore's 
negligence. 

COMPANIA  contends  that  neither  Seas  Shipping  Co.  v. 
Sieracki,  328  U.S.  85;  66  S.Ct.  872;  90  L.Ed.  1099  (1946); 
Blassingill  v.  Waterman  S.S.  Corp.,  336  F.  2d  367  (  9  Cir. 
1964);  nor  Crumady  v.  Joachim  Hendrik  Fisser,  358  U.S.  423, 
3  L.Ed.  2d  413  (1959)  apply  to  this  case  but  that  this  is  a 
case  of  "instantaneous  unseaworthiness"  within  the  meaning  of 
Heeler  v.  Alaska  Aggregate  Corp.,  336  F.  2d  108  (9  Cir.  1964); 
Rawson  v.  Calmar  S.S.  Corp.,  304  F.  2d  202  (9  Cir.  1962);  Titus 
v.  Santorini.  258  F.  2d  352  (9  Cir.  1958);  Billeci  v.  U.  S.. 
298  F.  2d  703  (9  Cir.  1962);  Manhat  v.  U.  S. ,  220  F.  2d  143 
(2  Cir.  1954);  Sullivan  v.  U.  S. .  203  F.  Supp.  496  (S.D.N.Y. 
1961);  Ventre  v.  Oetker,  214  F.  Supp.  659  (E.D.N.Y.  1963); 
Massa  v.  C.  A.  Venezuelan  Navigacion,  209  F.  Supp.  404  (E.D.N.Y. 
1962)  for  which  the  vessel  is  not  liable. 

II 

SPECIFICATION  OF  ERRORS 


The  court  erred  in  that  portion  of  Finding  of  Fact  No.  3 
which  states: 


"...  said  metal  flange  ...  at  the  time 
of  the  accident  was  protruding  into  the 

working  area.  .  ." 
except  in  so  far  as  the  court  was  describing  a  condition  which 
existed  at  the  moment  of  the  accident. 

2 

The  court  erred  in  Findings  of  Fact  Nos .  4  and  5, 
Supplemental  Finding  of  Fact  No.  11,  Conclusion  of  Law  No. 
2  and  Supplemental  Conclusions  of  Law  Nos.  2  and  3  by  fail- 
ing to  find  and  conclude  that  the  unseaworthiness  of  the 
SS  "SAN  LUCIANO"  was  instantaneous  with  plaintiff's  injury. 

3 

The  court  erred  in  that  portion  of  Conclusion  of  Law 
No.  3  which  states: 

"Plaintiff  is  entitled  to  a  decree  against 
the  defendant  Compania  Naviera  De  Baja 
California,  S.A " 


4 

The  court  erred  in  ruling  this  case  was  controlled  by 


Seas  Shipping  Co.  v.  Sieracki,  328  U.S.  85,  90  L.Ed.  1099,(1946) 
Blassinqill  v.  Waterman  S.S.  Corp.,  336  F.  2d  367  (9  Cir.  1964) 
and/or  Crumady  v.  Joachim  Hendrik  Fisser,  358  U.S.  423,  3  L.Ed. 
2d  413  (1959) . 

Ill 
ARGUMENT 
1.   Summa  ry » 

A.  Finding  that  the  flange  protrusion  was  a  prece- 
dent condition  to  the  accident,  is  clearly  erroneous  and  must 
be  set  aside. 

B.  There  being  no  unsafe  "antecedent  condition", 
the  injury  was  caused  solely  by  the  negligence  of  CRESCENT  at 
the  very  moment  of  injury. 

/  C.   A  vessel  is  not  liable  for  negligence  of  the 
stevedore  in  the  use  of  a  seaworthy  appliance  at  the  very 
moment  of  injury. 

D.   The  method  of  loading  was  not  improper  within 
the  Blassingill  Rule. 
2.   Discussion. 

A.   Finding  that  the  flange  protrusion  was  a  prece- 
dent condition  to  the  accident,  is  clearly  erroneous  and  must 
be  set  aside. 

F.R.C.P.  52(a)  provides  in  part: 
"...  findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous.  .  .  , " 

The  judicial  interpretation  of  "clearly  erroneous" 


is  set  forth  in  U.  S.  v.  U.  S.  Gypsum  Co» ,  333  U.S.  364,  395; 

92  L.Ed.  746,  766  (1948)  as  follows: 

"A  finding  is  'clearly  erroneous'  when  although 
there  is  evidence  to  support  it,  the  reviewing  court 
on  the  entire  evidence  is  left  with  the  definite  and 
firm  conviction  that  a  mistake  has  been  committed." 

See  also; 

Barry  v.  Lawrence  Warehouse  Co.,  190  F.  2d  433  (9  Cir. 
1951); 

Here,  there  is  no  evidence  to  support  Finding  No.  3. 

It  is  inconsistent  and  directly  contrary  with  Supplemental 

Findings  Nos.  5,  6  and  8.   Obviously,  "a  mistake  has  been 

committed".   See  the  portions  of  the  transcript  quoted 

above. 

B.  There  being  no  unsafe  "antecedent  condition" 
the  injury  was  caused  solely  by  the  negligence  of  CRESCENT  at 
the  very  moment  of  injury. 

Setting  aside  Finding  No.  3  and  turning  to 
Supplemental  Finding  No.  11  leads  to  the  inevitable  conclusion 
that  CRESCENT'S  negligence  alone,  at  the  very  moment  of  injury, 
was  the  sole  cause  of  NORIEGA'S  injury.^ 

C.  A  vessel  is  not  liable  for  negligence  of  the 
stevedore  in  the  use  of  a  seaworthy  appliance  at  the  very 


That  the  injury  was  not  caused  by  an  "improper  method  of 
loading"  is  discussed  in  part  D  below. 


moment  of  injury. 

6 

1.   Herein  of  "instant  unseaworthiness". 

The  Ninth  Circuit  has  recently  enunciated  the 
rule  applicable  hereto: 

"Liability  on  the  ground  of  unseaworthiness  does 
not  attach  if  the  injury  was  sustained  by  the  negligent 
use  of  a  seaworthy  appliance  at  the  very  moment  of 
injury.   It  does  attach  if  the  negligent  act  has 
terminated  and  an  appliance  has  been  left  in  an  un- 
safe condition."    Beeler  v.  Alaska  Aggregate  Corp., 
336  F.  2d  108  (9  Cir.  1964). 

Other  cases  exemplary  of  the  rule  are  as 
follows: 

In  Titus  V.  Santorini,  258  F.  2d  352  (9  Cir.  1958), 
Titus  slipped  and  was  injured  when  avoiding  a  loose  load  caused 
by  a  broken  preventer  wire  and  rope  guy.   The  lower  court  found 
the  vessel  seaworthy.   The  Ninth  Circuit,  in  affirming,  dis- 
cussed the  several  possible  causes  of  the  breaking  of  the 


6 

A  term  used  in  Blassingill  v.  Waterman  S.S.  Corp.,  336  F.  2d 

367  (9  Cir.  1964)  to  describe  Titus  v.  Santorini,  258  F.  2d 
352  (9  Cir.  1958)  and  Billeci  v.  U.  S.,  298  F.  2d  703  (9  Cir. 
1962). 

7 

Cf.  the  language  of  Beeler,  supra,  "left  in  an  unsafe  condi- 
tion" and  "antecedent  conition";  with  Titus,  supra,  "a  pre- 
existing condition". 


preventer  wire  and  rope  guy.   Among  these  the  third  category 

was: 

"...  the  possibility  that  the  winch  was  improperly 
operated  or  the  loading  was  improperly  done  by  a  fellow 
longshoreman  at  the  instant  when  the  breaking  occurred. 

•    •    •  ~ 

/i._/f   the  causation  of  the  break  was  in  this  third 
category,  negligence  at  the  moment  of  a  fellow  long- 
shoreman, the  ship  would  not  be  liable." 
At  page  354: 

"This  Court  is  not  convinced  that  the  instantaneous 
acts  of  a  fellow  longshoreman  rendering  the  equipment 
unseaworthy  and  injury  to  the  longshoreman  are  charge- 
able to  the  ship  as  unseaworthiness." 

The  Ninth  Circuit  continued  at  page  355: 

"It  may  be  that  the  Supreme  Court  decisions  will 
reach  the  point  where  the  shipowner  is  liable  for  un- 
seaworthiness based  on  the  very  act  of  a  fellow  long- 
shoreman which  causes  the  injury,  but  it  does  not 
appear  that  the  Supreme  Court  has  gone  that  far.   It 

would  seem  that  unseaworthiness  must  be  a  pre-existing 

8 
condition. "   (Emphasis  added.) 

In  a  footnote,  the  court  states: 

"This  concept  is  very  clearly  expressed  by  Circuit 


8 


See  footnote  7. 


Judge  Learned  Hand  at  page  922  of  the  Grillia  decision." 
Grillia  v.  U.  S. ,  232  F.  2d  919  (2  Cir.  1956). 
The  statement  of  Judge  Hand  referred  to  is: 
"...  when  a  strongback  is  dislodged  by  the  negli- 
gence of  a  winchman,  or  of  those  who  direct  him,  or  when 
some  one  of  the  crew  carelessly  turns  a  lever  that  drops 
a  boat  from  its  davits,  there  is  a  moment,  however,  shon 
during  which  the  ship  is  unfit  and  during  which  her  un- 
fitness causes  the  injury;  yet  on  such  occasions  she  is 
not  deemed  unseaworthy . "  (Emphasis  added.) 

In  Billeci  v.  U.  S. ,  298  F.  2d  703  (9  Cir.  1962), 
Billeci  was  injured  when  a  winch  with  safety  pin  not  in  place 
fell  out  of  gear,  causing  the  load  to  fall  on  his  foot.   The 
winch  was  seaworthy  and  the  Ninth  Circuit  said  at  pages  705-706; 

"...  the  owner's  warranty  of  seaworthiness   does 
not  extend  to  a  negligent  use  by  longshoreman  of  sea- 
worthy appliances." 

"This  is  not  a  case  where  the  negligent  act  had 
terminated  and  an  appliance  was  left  in  an  unsafe  condi- 
tion. "  (Emphasis  added.) 

"Plaintiff's  injury  was  sustained  by  the  negligent 
use  of  a  seaworthy  appliance  at  the  very  moment  of 
injury. "  (Emphasis  added.) 
See  also; 

Manhat  v.  U.  S. ,  220  F.  2d  143  (2  Cir.  1954). 

In  Freitas  v.  Pacific-Atlantic  S.S.  Co.,  218  F.  2d 


562  (9  Cir.  1955),  the  Ninth  Circuit  affirmed  the  lower  court's 
dismissal  on  the  theory  there  was  no  evidence  of  unseaworthiness 
The  facts  were  summarized  as  follows,  at  page  563: 

"A  scow  flat  containing  two  handcars  for  use  in  a 
cargo  removal  had  been  lowered  into  the  hold  and  had 
been  pushed  forward  by  the  stevedores  out  of  their  way 
into  the  covered  portion  of  the  hold.   The  injury 
occurred  after  appellant  and  his  work  partner  had 
attached  four  cables  to  the  scow,  which  with  the 
handcars  aboard  was  to  be  lifted  from  the  lower 
'tween  deck  through  the  two  partially  uncovered  hatches 
to  the  main  deck.   Because  the  scow  flat  was  under  the 
portion  of  the  shelter  deck  hatch  which  had  not'  been  un- 
covered, the  winch  pulled  it  up  at  an  angle;  and  as  a 
result  the  shackle  connecting  the  four  cables  to  the 
hook  caught  against  the  lower  side  of  the  middle  strong- 
back  of  the  shelter  deck  hatch.   The  winch  operator  failec 
to  perceive  the  hooked  condition  until  the  strongback 
had  been  pulled  from  its  supporting  slots.   The  strong- 
back  and  the  hatch  boards  which  it  had  been  supporting 
fell  to  the  lower  'tween  deck,  and  one  of  the  hatch 

boards  struck  appellant  in  the  back." 

In  Freitas,  the  load,  while  being  raised,  caught 
under  the  strongback  dislodging  it.   Here,  the  load,  while 
being  lowered,  caught  a  strongback  flange,  dislodging  it. 
COMPANIA  places  heavy  reliance  on  Freitas.  The  observation 


pertinent  in  Freitas  is  relevant  here: 

"/T_7he  accident  in  this  instance  was  directly 
brought  about  by  an  improper,  if  not  foolhardy,  use 
of  the  ship's  gear.  .  .  .   There  was  no  showing  that 
if  a  locked  strongback^in  NORIEGA'S  case,  a  flange7 
is  in  a  seaworthy  condition  it  can  not  be  dislodged 
by  the  force  improperly  and  unnecessarily  applied  to 
it  here.   Nor,  conversely,  was  there  evidence  that  the 
winches  were  incapable  of  generating  sufficient  pressure 
to  dislodge  a  locked  strongback  in  a  seaworthy  condi- 
tion."  Freitas  v.  Pacific-  Atlantic  S.S.  Co.,  218  F. 
2d  562,  at  564  (9  Cir.  1955). 

The  lower  court's  error  in  the  instant  case  is 
best  revealed  in  the  following  verbal  exchange: 

MR.  LARSON: 

".  .  .it  was  the  flange  which  broke  off  in 
the  course  of  the  cargo  loading  and  struck  the 
plaintiff." 

THE  COURT:   "Well,  I  think  that  establishes  a 
prima  facie  case."   (Tr.  p.  3.) 

To  the  contrary,  the  above  cases  indicate  that  a 
pre-existing  unsafe  condition  must  be  proven.  Here,  the 
flange  was  in  perfect  condition  prior  to  the  injury.   Hence, 
the  vessel  was  not  unseaworthy, 

D.   The  method  of  loading  was  not  improper  within  the 


Blassingill  Rule. 

THE  RULE  OF  BLASSINGILL 
Although  the  findings  below  are  silent  as  to  whether 
or  not  CRESCENT  chose  to  employ  a  dangerous  method  of  loading, 
the  trial  judge  in  his  remarks  from  the  bench  after  the  trial 
stated: 

".  .  .  it  is  the  Court's  opinion  that  .  .  .  ^he 

stevedore7  chose  to  employ  a  dangerous  method  within 

9 

the  meaning  of  Blassingill  .  .  .  ."    (Tr.  p.  113,  lines 

2-6). 

In  Blassingill,  supra,  at  page  369  the  Ninth  Circuit 
attributed  the  Supreme  Court  with  having  recognized  in  a 
dictum    that  unseaworthiness  can  result  from  an  improper 
method  of  loading. 

Blassingill  also  notes  that  the  Supreme  Court's  dictum "is 

fully  supported  by  the  decisions  of  the  lower  federal  courts..." 
336  F.  2d  367,  369.   Before  reviewing  Blassingill  COMPANIA 


q 

The  trial  court  also  cited  Crumady  v.  Joachim  Hendrik  Fisser, 

358  U.S.  423,  3  L.Ed.  2d  413  (1959)  which  this  court  has  des- 
cribed as "not  one  of  defective  equipment  but  of  an  improper 
method  of  using  it."   Blassingill  v.  Waterman  S.S.  Corp., 
336  F.  2d  367,  370  (9  Cir.  1964). 
^^Morales  v.  Galveston.  370  U.S.  165,  170,  8  L.Ed.  2d  412,  416 
(1962):   "...  a  vessel's  unseaworthiness  might  arise  from 
any  number  of  individualized  circumstances.  .  .  .   Her  method 
of  loading  her  cargo  .  .  .  might  be  improper.  ..." 


stresses  that  the  trial  court,  having  cited  Blassingill,  supra, 
and  Crumady,  supra,  fortifies  COMPANIA ' s  contention  heretofore 
made  that  the  flange  was  not  defective  since  neither  are 
"defective  equipment  cases". 

The  pivotal  question  in  this  case  is  whether  the  activity 
of  CRESCENT  which  caused  NORIEGA'S  injury  was  negligence  with 
respect  to  the  particular  load,    or  whether  the  injury  was 
caused  by  an  "unsafe  method  of  loading".   An  alternative  des- 
cription of  the  latter  liability  producing  category  is  whether 
".  .  .  there  was  adopted  by  .  .  .^CRESCENT/  a  course  of  conduct 
that  made  the  ship  dangerous".   Blassingill  v.  Waterman  S.S. 
Corp.,  336  F.  2d  367,  370  (9  Cir.  1964).   - 

The  trial  court  in  Blassingill  had  refused  to  submit 
instructions  to  the  jury  to  the  effect  the  vessel  is  unsea- 
worthy  if  the  jury  found  the  stevedore  had  adopted  an  unsafe 
method  of  unloading  cargo. ^    The  refusal  to  give  the  instruc- 
tion was  error  under  the  rule  announced  in  Wong  v.  Swier, 


The  court  in  Blassingill,  supra,  observed  that  "... 
Blassingill  might  fail  in  this  case  if  the  only  danger  was 
brought  about  by  himself  or  his  fellow  longshoremen  in  not 
properly  placing  bales  in  the  particular  sling  load  that 
injured  him"  (p.  370).   (Emphasis  added.) 
^^in  Blassingill,  supra,  the  alleged  unsafe  method  was  placing 
four  bales  of  cotton  in  each  load,  making  each  load 
dangerous. 


L 

267  F.  2d  749,  761  (9  Cir.  1959)  that  a  party  "is  entitled  to 

I 

have  his  theory  of  the  case  presented  to  the  jury  by  proper 

J 

instructions  if  there  is  any  evidence  to  support  it."   The  case 

I 

was,  therefore,  reversed  and  remanded  for  a  new  trial  on  the 

unseaworthiness  count.   The  jury  on  the  retrial  in  Blassinqill 

was  faced  with  the  same  question  as  the  Ninth  Circuit  is  faced 

with  here,  viz,  whether  this  is  a  case  of  negligence  with 

respect  to  a  particular  load  or  whether  an  "unsafe  method"  or 

dangerous  "course  of  conduct"  is  involved.   The  findings  of 

the  court  below  put  this  case  into  the  first  category. 

COMPANIA  agrees  with  the  findings  and  contends  that  Blassingill 

does  not  apply.  -^ 

First  of  all,  Blassinqill  uses  the  wor<i  "method" 
and  "course  of  conduct".   These  words  imply  a  series  of  actions, 
repeated  over  and  over.   In  Blassinqill  the  stevedore  had  been 
putting  four  bales  of  cotton  in  each  sling  and  the  court 
stated  only  a  two  bale  load  was  safe.   In  the  NORIEGA  case 
the  only  unsafe  load  was  the  one  injuring  NORIEGA  wherein  the 
bridle  was  allowed  to  chafe  or  catch  on  the  hatch  coaming 
flange.   That  particular  load  was  handled  negligently.   The 
method  was  safe  so  long  as  executed  carefully.   The  method 


entailed  lowering  the  loads  so  as  not  to  allow  the  bridle 
gear  to  chafe.   For  that  reason  Blassinqill  does  not  apply. 

IV 
CONCLUSION 
On  conclusion  COMPANIA  submits  that  the  judgment  in 


favor  of  the  plaintiff  should  be  reversed. 


Dated:   September  *?  ,  1965. 
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L 
JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  a  summary  judgment  of  the 
United  States  District  Court  for  the  Southern  District 
of  California,  Central  Division,  adjudging  that  appellee 
have  and  recover  from  appellants  the  sum  of  $469,- 
665.35,  together  with  interest  thereon  at  the  rate  of 
7%  as  provided  by  law  and  appellee's  costs  of  suit  in- 
curred herein ;  and,  further,  that  appellants  take  noth- 
ing by  reason  of  their  counterclaim  on  file  herein  and 
that  said  counterclaim  be  dismissed  on  the  merits.  Juris- 
diction of  the  District  Court  was  based  upon  diversity 
of  citizenship  and  an  amount  in  controversy  which  ex- 
ceeds, exclusive  of  interest  and  costs,  the  sum  of  $10,- 
000.00. 

This  Court  has  jurisdiction  to  entertain  this  appeal 
and  to  review  the  summary  judgment  of  the  District 
Court  under  Section  1291  of  Title  28,  United  States 
Code. 
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II. 
STATEMENT  OF  FACTS. 

This  is  an  action  based  in  contract  upon  a  Purchase 
Agreement  and  a  Loan  Agreement  by  and  between  ap- 
pellee. Brunswick  Corporation  (Brunswick  and  Transa 
Structures,  Inc.  (Transa),  both  Delaware  corporations, 
and  a  Guarantee  Agreement  executed  by  appellants  for 
the  purpose  of  guaranteeing  loans  made  to  Transa  under 
said  Loan  Agreement. 

Suit  was  filed  herein  by  Brunswick  on  December  20, 
1963  naming  appellants  Jerome  L.  Doff  and  Mildred 
C.  Doff  as  defendants  therein.  The  basis  of  said  suit 
was  the  alleged  failure  of  Transa  to  make  repayment 
of  loans  arranged  by  Brunswick  under  said  Loan  Agree- 
ment and  the  failure  of  appellants  to  fulfill  their  al- 
leged obligations  under  said  Guarantee  Agreement. 
[Transcript  of  Record,  p.  2.] 

Answer  was  filed  by  appellants  on  February  25,  1964 
[T.  R.  p.  41]  and,  upon  motion  [T.  R.  p.  106]  appel- 
lants filed  an  Amended  and  Supplemental  Answer  and 
Counterclaim  on  July  21,  1964.  [T.  R.  p.  230.]  The 
basis  of  said  counterclaims  was  that  Brunswick's  fail- 
ure to  fulfill  its  obligations  under  said  Loan  Agreement 
was  a  breach  of  said  agreement  causing  the  insolvency 
of  Transa  and  Transa's  resulting  inability  to  repay  said 
loans;  that  said  breach  obviated  appellant's  obligations 
under  said  Guarantee  Agreement ;  and  that  Brunswick's 
failure  to  purchase  appellants'  shares  of  stock  in 
Transa  pursuant  to  the  terms  and  conditions  of  said 
Purchase  Agreement  constituted  a  breach  of  said  agree- 
ment causing  damage  to  appellants  in  the  sum  of 
$1,000,000.00. 
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Appellee's  Motion  for  Summary  Judgment  was  filed 
on  July  20,  1964.  [T.  R.  p.  109.]  Said  motion  was 
heard  on  August  3,  1964  and  on  August  10,  1964,  and 
summary  judgment  in  favor  of  appellee,  based  upon  the 
Court's  Findings  of  Fact  and  Conclusions  of  Law  [T. 
R.  p.  330],  was  filed  and  entered  on  August  21,  1964. 
[T.  R.  p.  336.] 

Argument  upon  the  motion  for  summary  judgment 
was  based  upon  appellee's  assertion  that  there  was  no 
genuine  issue  of  fact  to  be  determined  by  the  Court,  in 
that  appellee's  allegations  of  default  by  Transa  of  the 
terms  and  conditions  of  said  Loan  Agreement  were  not 
controverted  by  appellants  and  that  said  alleged  default 
automatically  made  appellants  liable  under  said  Guaran- 
tee Agreement,  thereby  providing  ground  for  summary 
relief. 

In  reply,  appellants  asserted  that  said  alleged  default 
was,  in  fact,  clearly  and  sufficiently  controverted  by  ap- 
pellants, both  by  the  pleadings  and  by  affidavit,  and 
that,  therefore,  there  was  a  genuine  and  substantial  issue 
of  fact  presented  with  regard  to  the  allegation  of  de- 
fault and,  further,  that  there  were  equally  substantial 
and  genuine  issues  of  fact  presented  by  pleading  and 
affidavit  with  respect  to  other  matters  having  to  do 
with  the  entire  said  transaction  between  Brunswick  and 
Transa,  as  said  transaction  related  to  appellants.  [Sup- 
plemental T.  R.] 

The  District  Court  ruled  in  favor  of  appellee's  asser- 
tions as  to  lack  of  controversy  on  the  allegation  of  de- 
fault by  Transa,  dismissed  appellant's  counterclaim  on 
the  basis  that  said  counterclaim  was  without  merit  in 
view  of  the  Court's  finding  of  default,  and  granted 
summary  judgment  in  favor  of  appellee. 

This  appeal  followed.  [T.  R.  p.  359.] 


III. 

SPECIFICATION  OF  ERRORS. 

A.   The  District   Court  erred  in  granting  summary 
judgment  herein  in  that: 

1.  A  genuine  and  substantial  issue  of  material 
fact  was  raised  by  appellants'  pleadings  as  to 
whether  or  not  Transa  was  in  default  of  its  obliga- 
tions under  the  Loan  Agreement  at  the  time  de- 
mand was  made  upon  appellee  by  Transa  to  per- 
form in  accordance  with  the  terms  and  conditions 

of  said  agreement. 

2.  A  genuine  and  substantial  issue  of  material 
fact  was  raised  by  appellants'  affidavit  in  opposi- 
tion to  motion  for  summary  judgment  as  to  wheth- 
er or  not  Transa  was  in  default  of  its  obligations 
under  the  Loan  Agreement  by  reason  of  Transa's 
alleged  failure  to  make  an  interest  payment  pur- 
suant to  the  terms  and  conditions  of  said  agree- 
ment. 

3.  A  genuine  and  substantial  issue  of  material 
fact  was  raised  by  appellants'  affidavit  in  opposi- 
tion to  motion  for  summary  judgment  as  to  wheth- 
er or  not  Transa  was  in  default  of  its  obligations 
under  the  Loan  Agreement  by  reason  of  Transa's 
alleged  failure  to  comply  with  the  specific  provisions 
of  paragraph  5.2  of  said  agreement. 
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IV. 
SUMMARY  OF  ARGUMENT. 

Rule  56  of  the  Federal  Rules  of  Civil  Procedure,  gen- 
erally, permits  the  parties  making  and  opposing  a  mo- 
tion for  summary  judgment  to  file  supporting  affida- 
vits, which  together  with  the  pleadings,  depositions  and 
admissions  on  file,  may  be  examined  by  the  Court  to 
ascertain  whether  there  is  any  conflict  of  factual  mat- 
ters. 

Recognizing,  however,  the  serious  implications  of  pro- 
viding summary  relief  without  a  trial  on  the  merits,  the 
courts  have  consistently  held  that  a  summary  judgment 
cannot  be  granted  if  there  is  a  conflict  of  factual  mat- 
ters, and  that  while  affidavits  may  be  submitted  and 
scrutinized  by  the  court  to  ascertain  whether  such  a  con- 
flict of  facts  exists,  such  affidavits  may  not  be  used  to 
determine  the  actuality  of  facts.  Transcontinental  Gas 
Pipe  Line  Corp.  v.  Bourough  of  Milltozvn,  93  F.  Supp. 
283 ;  Zig  Zag  Spring  Co.  v.  Comfort  Spring  Corp.,  89 
F.  Supp.  410;  Rosenbliun  v.  Dingf elder,  111  F.  2d  406; 
Lewis  V.  Atlas  Corp.,  63  F.  Supp.  217,  aff'd  158  F.  2d 
599. 

In  further  recognition  of  the  aforementioned  serious 
implications,  the  courts  have  been  careful  to  resolve  any 
doubt  as  to  the  existence  of  a  genuine  issue  as  to  a  ma- 
terial fact  against  the  party  moving  for  summary  judg- 
ment. Sarnoff  v.  Ciaglia,  165  F.  2d  167;  Silvary  Light- 
ing 7'.  Vcrscii,  10  F.R.D.  507;  First  National  Bank  of 
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Jersey  City  v.  Fleming,  10  F.R.D.  159;  Burt  v.  Bilof- 
sky,  9  F.R.D.  299;  Robinson  v.  Waterman  S.S.  Co., 
8  F.R.D.  155;  Nczvark  Evening  News  Pub.  Co.  v.  King 
Features  Syndicate,  7  F.R.D.  645. 

The  District  Court  in  rendering  summary  relief 
herein  relied  exclusively  upon  affidavits  submitted  by 
the  parties  hereto,  and  failed  to  consider  the  pleadings 
on  file.  This  is  clearly  contrary  to  the  position  consist- 
ently adhered  to  by  the  courts  in  holding  that  well- 
pleaded  facts  in  the  pleadings  suffice  of  themselves,  re- 
gardless of  affidavits,  to  create  a  fact  issue  requiring 
denial  of  motion  for  summary  judgment.  United 
Lacquer  Mfg.  Co.  v.  Maas  &  Waldstein  Co.,  Ill  F. 
Supp.  139;  Schenley  Distributors  v.  Arsconsin  Wine 
and  Spirit  Import  Corp.,  28  F.  Supp.  635 ;  28  U.S.C.A. 
§§  1338,  2201,  2202;  35  U.S.C.A.  §  1  et  seq.,  184. 

Summary  judgment  in  this  matter  was  entered  upon 
the  District  Court's  findings  of  fact  that  Transa  was 
uncontrovertedly  in  default  under  the  terms  and  condi- 
tions of  the  Loan  Agreement  between  Transa  and  ap- 
pellee and  that,  therefore,  there  was  no  necessity  for 
any  further  performance  on  the  part  of  appellee. 

Appellants,  by  way  of  their  pleadings,  affirmatively 
allege  that  Transa  had  performed  all  covenants,  prom- 
ises and  conditions  required  under  said  Loan  Agree- 
ment to  be  performed  by  Transa.  Said  allegation  is,  in 
and  of  itself,  sufficient  to  negate  and  deny  that  Transa 
was  in  default  when  demand  was  made  upon  appellee  to 
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fulfill  its  obligations  under  the  Loan  Agreement.  The 
District  Court,  however,  intent  in  its  search  for  lan- 
guage of  direct  denial  in  appellant's  affidavit,  wholely 
failed  to  consider  the  obvious  denial  set  forth  in  the 
pleadings  of  appellants. 

In  addition,  the  District  Court,  even  in  its  restricted 
examination  of  appellant's  affidavit,  assiduously  and 
miraculously  avoided  recognition  of  obvious  statements 
of  fact  which  could  serve  only  to  lead  a  reasonable  mind 
to  conclude  that  Transa's  alleged  defaults  had,  in  fact, 
been  denied  by  appellants  and  that,  therefore,  a  genu- 
ine and  substantial  issue  of  fact  had  been  raised. 

Appellants  assert  that  the  District  Court  was  in  gross 
error  in  ruling  that  appellants  had  not  adequately  con- 
troverted appellee's  allegations  of  default  on  the  part 
of  Transa.  Not  only  are  there  adequate  defenses  to  and 
denial  of  all  of  the  allegations  raised  in  appellee's  com- 
plaint, but  appellants,  if  permitted  a  full  trial  on  the  mer- 
its, feel  confident  that  judgment  will  issue  in  their  favor 
for  the  damages  alleged  in  their  counterclaims. 
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V. 
ARGUMENT. 

The  District  Court  Erred  in  Granting 
Summary  Judgment  Herein: 

A.  Appellant's  Pleadings  Affirmatively  Joins  the  Issue  of 
Fact  as  to  Whether  or  Not  Transa  Was  in  Default  at 
the  Time  Demand  Was  Made  Upon  Appellee  to  Per- 
form in  Accordance  With  the  Terms  and  Conditions 
of  the  Loan  Agreement  Between  Transa  and  Appellee. 

The  basic  elements  of  this  action  are  of  tlie  utmost 
simplicity:  money  was  lent  which  was  not  repaid  and 
this  action  is  brought  for  recovery  thereof.  However, 
the  circumstances  surrounding  this  simple  premise  of 
the  within  action  are  of  the  utmost  complexity,  and  while 
there  is  no  conflict  with  respect  to  the  basic  premise, 
the  record  reflects  considerable  conflict  with  respect  to 
factual  matters. 

The  volume  of  the  pleadings  and  supporting  affida- 
vits on  record  in  this  matter  provides  ample  demonstra- 
tion of  the  true  complexity  of  the  issues  involved,  to 
which  the  District  Court  attested  in  its  remark  ".  .  . 
this  is  more  voluminous  than  a  trial,  a  motion  for  sum- 
mary judgment.  I  would  have  been  better  off  to  have 
tried  the  case,  I  think  .  .  ."  [T.  R.  p.  34.]  Appellant  is 
in  complete  accord  with  the  Court's  observation. 

Examination  of  the  Transcript  of  Proceedings  in  this 
matter  will  show  that  the  District  Court  based  its  ruling 
in  favor  of  summary  judgment  entirely  upon  the 
Court's  conclusion  that  Transa  was  in  fact  in  default 
under  the  Loan  Agreement  as  alleged  by  appellee.  In 
reaching  this  conclusion,  the  Court  relied  entirely  upon 
its  interpretation  of  the  meaning  of  the  affidavits  of 
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the  parties,  and  stated,  "I  think  in  view  of  the  default, 
there  is  no  obligation  on  the  part  of  Brunswick  to  supply 
any  more  money.  And  since  there  is  no  denial  of  that  in 
the  record  I  am  afraid  I  will  have  to  grant  the  motion 
for  summary  judgment."  [T.  R.  p.  41.] 

Contrary  to  the  contention  that  the  record  reflects 
no  denial  of  appellee's  allegation  of  Transa's  default,  it 
will  be  seen  that  ample  denial  of  this  allegation  was  pre- 
sented by  appellants,  both  by  way  of  the  pleadings  and 
by  way  of  affidavit.  Page  3  of  appellants'  Amended  and 
Supplemental  Answer  and  Counterclaim  contains  the 
following  two  paragraphs : 

"II 

On  or  about  March  21,  1962,  at  Los  Angeles, 
California,  plaintiff  entered  into  a  written  agree- 
ment with  defendant  JEROME  L.  DOFF  and 
TRANSA  STRUCTURES,  INC.,  a  corporation, 
(hereinafter  referred  to  as  TRANSA)  wherein 
plaintiff  agreed  to  loan,  or  cause  another  lender  to 
loan,  to  TRANSA  up  to  $600,000.  A  copy  of  said 
agreement  is  attached  hereto  marked  Exhibit  1, 
and  made  a  part  hereof  by  reference. 

Ill 

TRANSA  performed  all  conditions,  covenants 
and  promises  under  said  agreement  on  their  part 
to  be  performed." 

It  is  urged  by  appellants  that  no  other  meaning  can 
be  derived  from  the  language  of  the  aforequoted  two 
paragraphs  other  than  that  Transa  had  performed  all 
of  its  obligations  under  said  agreement,  that  Transa 
was  therefore  not  in  default  under  said  agreement,  and 
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that  the  absolute  effect  of  the  language  is  a  denial  of 
any  default  whatsoever  by  Transa  under  said  Loan 
Agreement. 

B.  Appellant's  Affidavit  in  Opposition  to  Motion  for  Sum- 
mary Judgment  Contains  Adequate  and  Sufficient  De- 
nial of  Appellee's  Allegation  That  Transa  Was  in  De- 
fault Under  the  Loan  Agreement  by  Reason  of  Transa's 
Failure  to  Make  an  Interest  Payment  on  May  23,  1962. 

Paragraph  10,  page  4  of  the  District  Court's  Find- 
ings of  Fact  and  Conclusions  of  Law  reads  as  follows : 
"Interest  due  and  payable  May  23,  1962,  on  said 
loan  was  not  paid  and  constituted  a  default  by 
Transa  under  notes  evidencing  said  loans  made  to 
Transa  to  that  date." 

This  "fact"  was  specifically  controverted  in  the  affi- 
davit of  appellant  Jerome  L.  Doff  in  opposition  to  mo- 
tion for  summary  judgment.  On  page  1  of  said  affida- 
vit, lines  28  through  32,  and  on  page  2,  line  1,  the 
following  is  stated : 

"During  the  month  of  May  1962,  Transa  Struc- 
tures made  repeated  demands  upon  Brunswick  for 
the  balance  of  $130,000  which  Brunswick  zvas  obli- 
gated to  loan  to  Transa  under  the  Loan  Agree- 
ment; Transa  even  went  so  far  as  to  forward  a 
promissory  note  for  the  $130,000  to  Brunswick, 
but  Brunswick  refused  to  loan  any  additional  sums 
to  Transa." 

On  pages  4  and  5  of  said  affidavit,  lines  30  through 
32  and  1  through  2,  respectively,  the  following  state- 
ment is  made: 

"I  know  of  my  own  knowledge  that  Transa's  de- 
mand on  Brunswick  for  the  balance  of  $130,000 
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was  made  prior  to  May  23,  1962,  which  is  the 
date  Mr.  Niemann  contends  that  Transa  became  in 
default  on  an  interest  payment  and  that  Brunswick 
was  excused  thereafter  from  making  any  further 
loans." 

How  could  appellee  reasonably  assert,  and  the  Dis- 
trict Court  concur,  that  appellee  had  a  right  to  avoid 
performance  under  the  Loan  Agreement  On  the  Basis 
of  a  Default  Which  Had  Not  Occurred  at  the  Time 
Brunswick's  Performance  Was  Demanded? 

It  is  submitted  that  the  District  Court,  anxious  in  its 
search  for  a  specific  denial  of  the  alleged  default  in 
interest  payment,  overlooked  completely  the  fact  that  the 
language  of  the  afore-quoted  paragraphs,  though 
couched  in  positive  rather  than  negative  words,  is  an 
unmistakable  denial  of  default,  inasmuch  as  no  default 
existed  prior  to  and  at  the  time  of  the  demand  for  ad- 
ditional funds  which  appellee  was  obligated  to  furnish 
under  the  Loan  Agreement.  Consequently,  appellee  had 
no  right  to  avoid  performance  under  said  agreement  and 
appellee's  allegation  that  Transa  was  in  default  at  a 
later  date  is  specious. 

C.  Appellant's  Affidavit  in  Opposition  to  Motion  for  Sum- 
mary Judgment  Contains  Adequate  and  Sufficient  De- 
nial of  Appellee's  Allegation  That  Transa  Was  in  De- 
fault Under  the  Loan  Agreement  by  Reason  of  Transa's 
Failure  to  Comply  With  the  Provisions  of  Paragraph 
5.2  of  Said  Agreement. 

Paragraph  9,  page  3  of  the  District  Court's  Findings 
of  Fact  reads  as  follows : 

"On  May  15,  1962  the  number  of  said  units  sold 
and  assigned  to  Brunswick  by  Transa  under  said 
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California  contracts  aggregated  less  than  nine 
units  and  did  not  include  assignments  by  Sales- 
tran,  Inc.  of  its  interests  in  said  California  con- 
tracts and  constituted  a  default  by  Transa  under 
said  loan  agreement." 

Paragraph  5.2  of  said  Loan  Agreement  reads  as  fol- 
lows : 

"Transa  shall  have  assigned  or  caused  to  be  as- 
signed to  Brunswick,  or  to  the  other  lender  here- 
under, and  shall  have  obtained  the  consents  of  all 
necessary  third  parties  to  such  assignments,  all 
sums  due  and  to  become  due  to  Transa  in  connec- 
tion with  the  Interior  Contract  and  all  sums  due 
and  to  become  due  to  Transa  and  to  Salestran, 
Incorporated  in  connection  with  the  California 
Contracts  (which  shall  include  at  least  thirty  (30) 
units),  such  assignments  and  consents  to  be  in  a 
form  acceptable  to  Brunswick's  General  Counsel, 
and,  where  deemed  necessary  by  Brunswick,  all  fil- 
ings shall  have  been  duly  made  and  all  notices  duly 
given  with  respect  to  such  assignments;  provided, 
however,  that,  except  as  hereinafter  provided,  all 
of  the  foregoing  contracts  need  not  be  assigned, 
prior  to  requesting  any  loan,  if  the  amount  of  the 
requested  loan,  together  with  all  the  outstanding 
loans  hereunder,  does  not  exceed  the  moneys  due 
and  to  become  due  under  such  of  the  foregoing 
contracts  as  have  been  assigned  as  aforesaid,  with 
all  necessary  consents  obtained  and  filings  and  no- 
tices duly  provided  for.  In  any  event  all  of  the 
foregoing  contracts  shall  be  assigned  to  Brunswick 
or  such  other  lender  prior  to  May  15,  1962,  as  se- 
curity for  all  loans  hereunder." 
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Appellant  Jerome  L.  Doffs  affidavit  in  opposition 
to  motion  for  summary  judgment  specifically  contro- 
verts and  denies  this  alleged  default.  On  page  3,  lines  17 
through  22  of  said  affidavit,  it  is  alleged : 

"Also,  a  further  reading  of  paragraph  5.2  of  the 
Loan  Agreement  clearly  indicates  that  there  is  no 
obligation  on  Transa  to  assign  all  of  the  contracts 
to  Brunswick  prior  to  May  15,  1962,  if  the  total 
amount  of  the  contracts  that  had  already  been  as- 
signed exceeded  the  amount  of  the  loans." 

At  another  point  in  said  affidavit,  it  was  stated : 

"Mr.  Nieman's  interpretation  of  paragraph  5.2  of 
the  Loan  Agreement  as  set  forth  on  page  4,  line 
3,  of  his  affidavit  is  incorrect.  That  section  only 
provides  that  all  of  the  Transa  contracts  need  not 
be  assigned  to  Brunswick  if,  in  fact,  the  contracts 
that  had  already  been  assigned  exceed  the  amount 
of  monies  loaned.  His  further  contention  that 
Brunswick  had  an  excuse  for  not  loaning  the  full 
$600,000.00  by  reason  of  certain  offsets  claimed 
by  Salestran  is  not  meritorious  for  the  reason  that 
there  is  nothing  in  the  loan  agreement  that  reduces 
Brunswick's  obligation  to  loan  by  any  claim  or  off- 
sets that  Salestran  or  anyone  else  might  have 
against  Transa." 

The  aforequoted  paragraphs  are  demonstrative  of  ap- 
pellants' assertion  that  the  District  Court  failed  to  rec- 
ognize the  exception  contained  in  said  paragraph  5.2 
which  made  it  unnecessary  to  assign  any  specific  num- 
ber of  units  or  sums  due  under  the  California  and  In- 
terior contracts  if  the  value  of  the  units  and  sums  due 
under  said  contracts  already  assigned  was  of  a  value  in 
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excess  of  the  amount  of  the  requested  loan.  Consequent- 
ly while  it  may  have  been  correct  to  allege  that  a  num- 
br  of  units  less  than  thirty  had  been  assigned  and  that 
the  interest  in  the  California  contracts  had  not  been  as- 
signed, it  was  totally  incorrect  to  conclude  that  a  de- 
fault had  occurred  without  determining  if  the  value  of 
the  units  and  contracts  already  assigned  had  a  value  in 
excess  of  the  amount  of  the  loan  requested. 

As  stated  supra  herein,  Transa  made  repeated  de- 
mands upon  appellee  for  the  balance  of  $130,000.00 
which  appellee  was  obligated  to  loan  under  said  Loan 
Agreement.  These  demands  were  made  during  the  month 
of  May,  1962.  At  no  point  in  the  record  does  appellee 
deny  that  these  demands  were  made  and  refused,  or  that 
said  demands  were  not  made  prior  to  May  15,  1962. 
Implicit  in  the  words  "Brunswick  was  obligated"  is  a 
denial  of  any  default  on  the  part  of  Transa,  whether 
such  default  might  relate  to  the  provisions  of  said  para- 
graph 5.2  or  any  other  default  which  might  be  alleged. 

Examination  of  the  Transcript  of  Proceedings,  pages 
38  and  39,  lines  25,  and  1  and  2,  respectively,  show  com- 
plete reliance  by  appellee  on  the  allegations  set  forth  in 
paragraph  7(a)  of  William  L.  Niemann's  Affidavit  in 
Support  of  Summary  Judgment,  dated  July  27,  1964. 
Said  paragraph  7(a)  states  that: 

"Section  5.2  of  said  loan  agreement  required  the 
proceeds  of  the  sale  of  at  least  thirty  units  of  the 
California  Contracts  to  be  assigned  to  the  lender 
prior  to  May  15,  1962,  but  the  number  sold  and 
assigned  prior  to  May  1 5  aggregated  less  than  nine 
units  and  did  not  include  assignments  by  Salestran, 
Incorporated,  of  its  interest  in  the  contracts  as  re- 
quired by  said  section." 
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As  is  apparent  from  the  foregoing,  appellee  merely 
alleged  that  the  first  portion  of  said  section  5.2  had  not 
been  complied  with,  but  failed  to  allege  that  the  qualify- 
ing exceptions  contained  in  said  paragraph  had  not  been 
complied  with.  The  afore-quoted  portions  of  appellant, 
Jerome  L.  Doffs  affidavit  clearly  allege  that  the  said 
paragraph  5.2  must  be  considered  in  its  entirety  and, 
when  so  considered,  the  allegations  of  Niemann  are  "in- 
correct" and  "not  meritorious,"  as  alleged  in  the  afore- 
said appellant's  affidavit. 

In  brief,  it  was  possible  for  appellant  to  specifically 
deny  that  portion  of  the  said  paragraph  relied  upon  by 
appellee,  but  it  was  not  necessary  to  so  do  as  the  bal- 
ance of  the  paragraph  not  mentioned  by  appellee  quali- 
fied the  portion  alleged.  As  a  consequence,  the  District 
Court  could  presume  that  it  was  deemed  admitted  by 
appellee  that  the  value  of  the  units  and  contracts  as- 
signed exceeded  the  value  of  the  amount  of  loan  re- 
quested. 

Finally,  Jerome  L.  Doffs  aforesaid  affidavit  states 
unequivocably  that: 

"It  was  my  understanding  that  all  of  the  contracts 
which  were  to  be  assigned  to  Brunswick  under  the 
Loan  Agreement  had  either  been  assigned  to  Bruns- 
wick or  were  held  by  Brunswick  in  a  condition  for 
assignment  and  recording.  .  .  ."  [p.  3,  lines  13-16 
of  said  affidavit.] 

Appellant  asserts  that  the  above  quoted  language  is 
a  specific  denial  of  appellee's  allegations  of  default  by 
Transa  under  said  paragraph  5.2  of  said  Loan  Agree- 
ment. The  District  Court  was  not  receptive  to  this  as- 
sertion as  demonstrated  by  the  following  exchange  be- 
tween counsel  for  appellant  and  the  Court  [T.  R.  p.  35, 
lines  21-25 ;  p.  36,  Hues  1-6]  : 
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"The  Court:  Well,  let's  take  the  one  that  is  more 
direct,  there  is  one  of  the  two  that  is  more  di- 
rect. The  first  one  is  that  the  30  units  to  be  as- 
signed had  not  been,  and  there  were  less  than  nine. 
How  about  that? 

Mr.  Lane:  All  right.  Mr.  Doffs  affidavit,  he 
says,  your  honor,  that  as  far  as  he  knew  they  were 
assigned.  That  was  his  understanding — 

The  Court:  Well,  that  is  not  a  denial,  counsel,  that 
doesn't  meet  the  issue. 

You  know  in  a  motion  for  summary  judgment 
the  rule  requires  that  you  must  make  a  positive, 
specific  statement." 

While  the  Court  did  not  appear  to  think  that  the 
words  "It  was  my  understanding,"  as  stated  by  Jerome 
L.  Doff  in  his  affidavit  and  quoted  above,  were  suf- 
ficient to  afford  evidence  of  a  positive  and  specific  state 
of  mind,  it  will  be  noted  in  the  following  exchange  be- 
tween the  Court  and  counsel  for  the  appellee,  which  took 
place  immediately  prior  to  the  above  quoted  exchange, 
that  the  Court,  itself,  used  the  word  "understanding"  as 
an  indication  of  a  positive  and  specific  state  of  mind : 

"The  Court:  In  your  affidavit  do  you  allege  any- 
where that  this  is  the  reason  you  did  not  make  the 
additional  loan? 
Mr.  Workman:  That  is  correct,  your  Honor. 

The  Court:  It  is  my  understanding  that  you  have. 
I  have  read  them  all  over.  .  .  ." 

Appellant  urges  that  the  foregoing  statement  by  ap- 
pellant Doff  that  his  understanding  was  that  all  the  re- 
quirements of  paragraph  5.2  had  been  satisfied  consti- 
tutes a  specific  denial  which,  in  addition  to  the  other 
denials  asserted  above,  gives  rise  to  a  genuine  and  sub- 
stantial issue  of  fact  requiring  a  trial  on  the  merits. 
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VI. 
CONCLUSION. 

For  the  reasons  stated,  it  is  respectfully  submitted 
that  the  District  Court's  order  granting  summary  judg- 
ment in  favor  of  appellee  be  reversed,  and  the  cause 
remanded  with  instructions  that  the  action  be  tried  on 
the  merits. 

Jerome  L.  Doff, 
In  Propria  Persona  for  Appellants. 


Certificate. 

I  certify,  that  in  connection  with  the  preparation  of 
this  Amicus  Curiae  Brief,  I  have  examined  Rules  18 
and  19  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  and  that  in  my  opinion,  the  foregoing 
Brief  is  in  full  compliance  with  those  rules. 

Jerome  L.  Doff 
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JURISDICTION 

The  jurisdiction  of  the  District  Court  of  Guam  of 
crimes  occurring  within  the  special  maritime  and 
territorial  jurisdiction  of  the  United  States  is  pursu- 
ant to  Section  1424(a),  United  States  Code,  and 
Section  7(3),  Title  18,  United  States  Code. 

The  jurisdiction  of  this  Court  is  predicated  upon 
Section  1291  and  1294,  Title  28,  United  States  Code 
and  Section  1424(b),  Title  48,  United  States  Code. 


STATUTES  AND  RULES  INVOLVED 

The  Statutes  and  Rules  involved  are  set  out  in  the 
Appendix. 


STATEMENT 
This  is  an  appeal  from  a  conviction  of  guilty  for 
the  crime  of  Grand  Theft  resulting  from  a  verdict  of 
a  jury. 

The  defendant,  imder  the  provisions  of  Title  18, 
Section  13,  United  States  Code,  was  charged  by  In- 
foi-mation  for  violating  Section  484  and  Section  487, 
Penal  Code  of  Gruam,  pursuant  to  Title  18,  Section  13, 
United  States  Code.  The  crime  occurred  on  lands 
within  the  special  maritime  and  territorial  jurisdiction 
of  the  United  States  as  defined  by  Title  18,  Section  7, 
United  States  Code. 

An  Information  was  filed  on  Januaiy  19,  1965,  in 
the  District  Court  of  Guam  charging  the  Appellant 
and  two  others  with  the  conmiission  of  the  crime  of 
Burglary  and  Grand  Theft  imder  Title  18,  Section  13, 
United  States  Code  (459,  484,  487,  Penal  Code  of 
Guam).  The  joinder  of  offenses  and  defendants  was 
pursuant  to  Rule  8,  Federal  Rules  of  Criminal  Pro- 
cedure. The  Appellant,  on  February  12,  1965,  fiJed  a 
Motion  for  Severance  of  his  trial  from  that  of  his  co- 
defendants  and  to  make  the  Inf  onnation  more  definite 
and  certain.  The  Motion,  after  a  hearing  before  the 
Coui't  on  February  19,  1965,  was  denied. 

The  trial  was  then  started  on  March  1,  1965,  and 
during  the  course  thereof,  as  a  result  of  a  question 
involving  moral  turpitude  of  a  witness  appearing  for 
one  of  the  other  defendants,  the  Court  instructed  the 
jury  to  disregard  the  said  question  and  answer  for  the 
reason  that  an  attempt  to  impeach  the  Aritness  was 
predicated  upon  a  conviction  of  a  lessea-  offense  than 


a  felony.  Subsequently,  the  Court  dismissed  the  charge 
against  that  defendant  in  order  to  remove  any  taint 
of  prejudice  from  the  conduct  of  the  trial.  The  juiy 
retired  to  consider  its  verdict  after  the  presentation 
of  evidence.  There  is  no  record  of  the  time  the  jury 
deliberated,  but  it  was  after  approximately  twelve 
hours  that,  upon  inquiry  by  the  Court,  it  reported, 
through  its  foreman,  that  it  had  ariived  at  a  verdict 
as  to  Coimt  I,  but  was  unable  to  agree  as  to  Comit  II. 
The  Court  thereupon  requested  the  jury  to  retire  and 
to  prepare  its  verdict  as  to  Comit  I.  The  jury  returned 
a  verdict  of  not  guilty  to  the  charge  of  Burglary. 
Upon  further  questioning,  the  jury  reported,  through 
its  foreman,  that  it  was  hopelessly  deadlocked  and 
would  be  miable  to  agree  upon  a  verdict  as  to  Comit  II 
by  further  deliberation.  The  Court,  thereupon,  dis- 
charged the  jury  and  declared  a  mistrial. 

The  retrial  as  to  Comit  II  (Grand  Theft)  was  to 
juiy.  Ei^orts  to  select  a  juiy  began  April  1,  1965.  A 
jiuy  panel  was  exliausted  before  a  complete  petit  jiuy 
of  twelve  persons  was  selected.  The  Court  continued 
the  case  for  one  week  during  which  tune  additional 
talesmen  were  selected  from  which  a  complete  jury 
was  selected  and  the  trial  conunenced  on  April  12, 
1965.  The  jury  found  the  defendant  guilty.  This 
appeal  followed. 

SUMMARY  OF  ARGUMENT 

The   offenses   of   Burglary   and   Grand   Theft   are 

separate  and  distinct,  although  they  may,  as  in  this 

case  they  did,  arise  from  the  same  series  of  criminal 

acts.  An  acquittal  as  to  one  of  the  offenses  does  not 


operate  to  create  a  bar  to  retrial  of  the  other  offense 
under  principles  of  double  jeopardy  or  res  judicata 
where  the  original  trial  terminated  without  a  verdict 
as  to  such  offense  by  reason  of  the  inability  of  the 
jury  to  agree. 

Double  jeopardy  operates  to  bar  a  second  trial 
where  the  offenses  charged  are  identical  or  included, 
but  not  from  the  fact  that  separate  charges  arise  from 
one  wrongful  act  or  that  the  evidence  to  prove  both 
offenses  is  substantially  the  same.  In  the  instant  case, 
the  elements  of  the  separate  offenses  were  present, 
although  arising  out  of  a  single  series  of  transactions, 
and  were  sufficient  te  establish  the  commission  of  each 
crime  independently.  Therefore,  double  jeopardy  did 
not  exist  at  the  second  tiial. 

Res  judicata  will  not  lie  to  bar  a  second  trial  where 
retrial  is  not  on  an  issue  necessarily  determined  in  the 
first  trial,  as  is^  often  the  case  where  the  charges  are 
for  example,  (1)  to  conmiit  a  crime  and  (2)  to  engage 
in  a  conspiracy  to  commit  the  crime.  The  circiunstance 
of  the  present  case  is  that  two  substantive  charges 
were  involved  and  independent  evidence  exists  to 
establish  the  elements  of  each  distinct  crime.  Acquittal 
as  to  one,  therefore,  does  not  merge  into  it  the 
elements  of  the  separate  crime  and  Appellant  may  be 
retried  as  to  the  imresolved  issue. 

Review  of  the  procedural  aspects  of  the  trial  show 
that  Appellant  was  not  prejudiced  in  the  conduct  of 
his  defense.  The  complaints  of  the  Appellant  as  to  the 
failure  of  the  Court  to  sever  his  first  trial  from  those 
of  his  co-defendants,  the  discharge  of  the  jury  without 


polling-  and  without  liis  consent  when  it  was  imahle  to 
agTee  as  to  a  verdict  as  to  Count  II  and  pennitting  a 
group  of  imsworn  prospective  jurors  to  separate  M^hile 
additional  talesmen  were  selected  was  not  abuse  of 
discretion  on  the  part  of  the  trial  judge. 

The  response  of  the  trial  judge  to  a  situation  created 
by  a  seemingly  improper  question  to  the  wdtness  for 
another  defendant  was  sufficient  under  the  circiun- 
stances  to  in-otect  Appellant  aaid  insure  him  a  fair 
trial.  In  addition,  such  incident  was  not  a  factor  in 
detenninLug  the  fairness  of  the  second  trial,  at  which 
he  was  convicted. 

The  substantive  questions  must  be  resolved  against 
the  Appellant.  And,  in  thei  absence  of  sho'^ving  of  a 
prejudicial  influence  attaching  to  the  A|)pellant  by 
reason  of  the  exercise  by  the  Court  of  its  discretion,  or 
that  the  response  of  the  Coui't  to  prejudicial  incident 
concerning  another  defendant  was  insufficient  to  pro- 
tect the  right  of  Appellant  and  insure  him  a  fair  trial 
his  procedural  complaints  are  wdthout  substance. 

Therefore,  the  verdict  should  be  affinned. 


ARGUMENT 

I 

TRIAL  PROCEDURES  AND  CONDUCT  OF  ATTORNEY  FOR 
PROSECUTION  IN  FIRST  TRIAL  AFFORDS  INSUFFI- 
CIENT GROUNDS  FOR  REVERSAL. 

Aside  from  the  substantive  issues  involved,  the  Ap- 
pellant places  reliance  upon  procedural  matters  as 
gromids  for  the  reversal  of  his  con-\-iction  in  the 
second  trial.  Briefly  stated,  these  matters  are: 


1.  The  failure  of  the  Coui't  to  sever  Appellant's 
trial  from  that  of  the  other  defendants. 

2.  The  conduct  of  the  prosecution  in  reference  to 
the  other  defendant  in  the  first  trial  which 
allegedly  operated  to  the  detriment  of  the 
Appellant. 

3.  The  discharge  of  the  jury  without  the  consent 
of  the  Appellant  and  without  polling  it  as  to 
its  inability  to  agree  as  to  a  verdict  on  Count 
II  of  the  Information. 

4.  The  Court  permitting  partial  jury  to  separate 
while  additional  jurors  were  siunmoned. 

1.     The  failure  of  the  Court  to  sever  Appellant's  trial  from  that 
of  the  other  defendants. 

The  rule  governing  the  joining  of  defendants  is 
Rule  8(b)  of  the  Federal  Rules  of  Criminal  Pro- 
cedure. In  this  case,  the  circumstance  is  that  the 
defendants  participated  jointly  in  a  criminal  trans- 
action. The  acts  of  each  were  different,  one  defendant 
being  charged  as  the  perpetrator  of  the  crime  and  the 
Appellant  bertig  charged  as  a  principal  by  reason  of 
having  aided  aaid  abetted  its  commission.  However, 
their  joint  efforts  had  a  common  purpose  and  goal. 
Rule  8(b)  proAddes  for  charging  defendants  jointly 
where  it  is  alleged  that  they  have  participated  in  the 
same  acts  or  transaction  constituting  the  offenses  for 
which  they  are  charged.  In  Rakes  v.  United  States, 
169  F.2d  739,  (CA  4th,  1948),  Cert,  denied  335  U.S. 
826,  69  S.  Ct.  51  the  circiunstance  of  the  passive  de- 
fendant   who    aids    and    abets    rather   than    engages 


directly  in  the  perpetration  of  the  act  is  discussed. 
That  case  foimd  that  a  person  who  aids  and  abets,  in 
conjunction  with  others,  in  some  series  of  related 
transactions,  may  be  joined  in  the  indictment  or  in- 
formation with  his  fellow  participants.  See  also 
Rutherhcrg  v.  United  States,  245  U.S.  480,  38  S.  Ct. 
168  (1918). 

Here,  notwithstanding  the  fact  that  the  Apjiellant 
did  not  take  or  carry  away  property  of  another,  the 
criminal  activity,  the  basis  of  the  information,  was 
common  to  Iwtli  defendants  to  which  each  had  con- 
triljuted  his  efforts  to  achieve  success.  The  evidence  at 
the  trial  showed  no  separate  act  or  acts  perfonned  by 
the  Appellant  that  were  not  related  to  the  unlawful 
acquisition  of  the  property  of  another  and  its  disposal. 
In  this  respect,  the  crime  for  which  the  Appellant  was 
tried  was  the  same  as  that  for  which  the  co-defendant 
was  tried. 

The  Appellant,  here,  raises  the  issue  outside  the 
purview  of  Rule  8(b)  when  he  asserts  his  contention 
that  the  defendants  were  improperly  joined  because  he 
was  imable  to  raise  some  imknown  objections  to  the 
desire  of  the  comisel  of  his  co-defendant  to  admit  into 
evidence  a  prior  statement  made  by  a  Government 
witness  (Appellant's  Brief,  pp.  25-26).  Appellant  asks 
this  Court  to  speculate  upon  what  objections  could 
have  been  made  by  his  comisel  and  to  assimie  that, 
because  such  possible!  objections  were  not  made,  he  was 
prejudiced  before  the  jury.  The.  transcript,  assuming 
the  introduction  of  the  statement  would  have  been 
improper,  amply  shows  the  ability  of  the  trial  judge 
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to  protect  the  interest  of  the  Appellant,  negating  any 
I^resimiption  of  prejudice  because  coimsel  was  imable 
to  make  pertinent  objections  for  fear  of  injuring  the 
case  of  the  co-defendant. 

2.  The  conduct  of  the  prosecution  in  reference  to  another  de- 
fendant which  supposedly  operated  to  the  detriment  of  the 
Appellant. 

It  is  conceded  that  acts  of  prior  mi.sconduct  on  the 
part  of  the  witness  for  the  defense,  not  resulting  in  a 
conviction,  may  not  be  delved  into  on  cross-examina- 
tion in  an  attempt  to  impeach.  In  this  case,  propoimd- 
ing  a  question  to  the  alibi  witness  for  the  defendant 
Ward  in  the  first  trial  as  to  her  conviction  for 
prostitution,  considering  the  circumstances  that  the 
conviction  had  been  reversed,  (a  fact  unknown  to  the 
prosecution)  may  have  been  improper. 

However,  in  light  of  the  judge's  action  of  admonish- 
ing the  jury  to  disregard  the  question  and  answer  and, 
subsequently,  to  eliminate  any  possibility  of  a  continu- 
ing taint  of  prejudice,  dismissing  the  charges  as  to  the 
defendant  Ward,  it  is  submitted  that  Appellant  has 
failed  to  show  any  prejudice  as  to  him.  In  fact,  con- 
sidering the  jury's  verdict  as  to  Count  I  and  its  dis- 
agreement as  to  Coiuit  II  in  the  first  trial,  we  must 
agree  with  Appellant's  argiunent  that  the  effect  of  the 
incident  upon  the  results  of  the  trial  is  speculative.  It 
is  all  too  apparent,  in  view  of  the  evidence  of  guilt 
presented  in  the  first  trial,  the  same  evidence  which 
resulted  in  a  verdict  of  guilty  in  the  second  trial,  that 
the  juiy  must  have  resolved  such  speculation  in  favor 
of  the  Appellant. 


It  is  conceded  by  the  Appellant,  that  mere  specnla- 
tion  as  to  the  attitude  of  the  first  trial  jiuy  ought  not 
to  be  the  criteria  for  reversal  or  affirmance  of  the  re- 
sult of  the  second  trial.  The  question  is  whether  the 
alleged  improper  question  affected  the  A])pellant  in 
the  second  trial.  The  witness,  Palen,  was  present  in  the 
first  trial  to  dispute  the  credibilitj^  of  the  Govern- 
ment's witness,  Wansor,  by  testifying  that  Ward  was 
at  her  home  at  the  time  Wansor  had  said  Ward  Avas 
with  him  engaging  in  the  criminal  conduct  for  Avhich 
he  was  on  trial.  The  Appellaiit  was  imaffected  by  her 
answer  since  it  did  not  relate  to  his  conduct.  The  fact 
that  the  Appellant  was  not  affected  by  the  witness, 
Pal  en's,  testimony  is  substantial!}^  revealed  by  the  fact 
that  if  such  testimony  had  been  important  to  establish 
his  guilt  or  uniocence  it  is  logical  to  assmne  that  he 
would  have  had  her  testify  at  the  second  trial. 

3.  The  discharg-e  of  the  jury  without  the  consent  of  the  Appel- 
lant and  without  polling'  it  as  to  its  inability  to  agree  as  to 
a  verdict  on  Count  II  of  the  Information. 

In  all  three  cases  cited  by  the  Appellant  in  supjiort 
of  his  contention  that  the  Court  erred  in  failing  to 
poll  the  jvuy  as  to-  its  inability  to  agree  and  discharg'- 
ing  the  same  without  the  consent  of  the  defendant,  the 
factual  circiunstances  arei  at  variance  with  those  of  the 
instant  case.  In  addition,  it  should  be  added  that  each 
of  the  cases  cited,  discussing  the  circmnstances  that 
would  ijemiit  the  judge  to  exercise  his  discretion  to 
dischargee  a  jury  without  the  consent  of  the  defendant, 
the  circmnstance  of  the  failure  of  the  juiy  to  agree 
on  a  verdict  is  included.  • 
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In  Green  v.  United  States,  355  U.S.  184,  78  S.  Ct. 
221  (1957),  which  the  Ai:)pellant  feels  ought  to  he  con- 
trolling-, the  facts  related  to  a  first  conviction  of  a 
lesser  included  offense  and,  when  remanded,  the  de- 
fendant was  placed  on  trial  a  second  time  for  the 
greater  offense.  The  conclusion  of  the  Court  related 
to  double  jeopardy,  but,  in  discussing  circiunstances 
which  would  permit  a  retrial,  the  Court  included  the 
circiunstance  wherein  the  jury  is  imable  to  agree.  The 
quotation  from  the  case  appearing  in  Appellant's 
Brief  (p.  10)  is  sufficient  to  illustrate  the  point: 

".  .  .  At  the  same  time  jeopardy  is  not  regarded 
as  hwving  come  to  an  end  so  as  to  har  a  second 
trial  in  those  cases  tvhere  unforeseeable  circum- 
stances .  .  .  arise  during  (the  first)  trial  making 
its  completion  impossible,  such  as  the  failure  of  a 
jury  to  agree  on  a  verdict  .  .  ."  (emphasis  sup- 
plied) 

Likewise,  in  U.S.  v.  Tateo,  216  F.  Supp.  850,  (N.Y. 
1963),  the  facts  are  different,  and  the  conclusion  re- 
lated to  a  question  of  double  jeopardy  in  a  circum- 
stance where  the  trial  was  terminated  prior  to  the 
time  it  was  received  by  the  juiy.  However,  the  Court 
specifically  quotes  with  favor  the  general  rule,  as  an- 
nounced in  United  States  v.  Perez,  9  Wheat.  579,  6  L. 
Ed.  165  (1824),  applicable  to  the  circmnstances  imder 
which  a  jury  may  be  discharged  without  consent  of  the 
defendant. 

In  Downum  v.  United  States,  300  F.2d  137  (CA  5th, 
1962),  the  Court  refers  to  Gori  v.  United  States,  367 
U.S.  364,  81  S.  Ct.  1523  (1961),  as  stating  the 
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"...  soimd  reasons  for  the  termination  of  the 
current  trial  ]iroeeedingR  which  will  invariably 
result  in  the  discharg-e  of  one  juiy  Avith  the 
expectation  that  another  one  will  he  chosen  at  a 
subsequent  proceeding. ' ' 

Such  sound  reasons,  as  set  forth  in  the  Gori  case, 
supra,  include  the  disagTeement  of  the  jury.  There  the 
Court  said, 

"...  There  are  occasions  when  a  second  trial  may 
be  had,  although  the  jury  Avas  discharged  without 
reaching  a  verdict  and  without  the  defendant's 
consent.  Mistrial  because  the  jury  was  imable  to 
agree  is  a  classic  example;  and  that  was  the  criti- 
cal circumstance  in  U.S.  v.  Perez,  9  Wheat.  579, 
6  L.Ed.  165;  Lofian  v.  U.S.,  144  U.S.  263,  12  S.Ct. 
617,  36  L.Ed.  429;  Drejjer  v.  People  of  State  of 
Illinois,  187  U.S.  71,  23  >S.Ct.  28,  47  L.Ed.  79; 
Moss  V.  Glenn,  189  U.S.  506,  23  S.Ct.  851,  47  L. 
Ed.  921 ;  Keerl  v.  State  of  Montana,  213  U.S.  135, 
29  S.Ct.  469,  53  L.Ed.  734." 

4.     The  Court  permitting  the  partial  jury  to  separate  while 
additional  jurors  were  summoned. 

In  the  second  trial  of  the  Appellant,  the  jury  panel 
was  exhausted  before  a  complete  jury  of  twelve  per- 
sons was  selected.  The  judge,  after  admonishing  the 
selected  prospective  jurors  not  to  discuss  the  case  or 
to  permit  others  to  discuss  it  with  them,  allowed  them 
to  go  to  their  respective  homes.  The  i:)rospective  jurors 
were  given  bistructions  to  return  in  one  week.  When 
the  court  reconvened  as  to  this  case,  additional  neces- 
sary jurors  were  selected,  the  entire  jury  was  sworn 
and  the  trial  proceeded. 
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The  Appellant  has  advanced  no  miiisual  circum- 
stances as  to  why,  under  the  conditions  that  existed, 
the  prospective  jurors  should  not  have  been  permitted 
to  sefjjarate  nor  has  he  shown  that  they  would  have 
been  exposed  to  any  corruptive  or  prejudicial  influence 
during  the  time  they  were  separated  through  necessity. 

In  the  absence  of  a  showing  of  exceptional  circum- 
stances for  the  necessity  of  keeping  the  jury  together, 
or  that  they  would  be  subject  to  influences  prejudicial 
to  the  Appellant,  the  question  of  whether  the  jury  may 
be  separated  appears  to  be  within  the  sound  discretion 
of  the  court,  employed  with  suitable  safeguards. 

In  Holt  V.  United  States,  281  U.S.  245,  31  S.Ct.  2 
(1910),  the  Court  denied  that  the  mere  opportimity 
for  prejudice  or  corruption  was  sufficient  to  raise  the 
presiunption  that  they  exist.  Applying  this  rule,  the 
Courts  have  consistently  held  that  the  matter  of  the 
sei^aration  of  the  jury  is  within  the  somid  discretion 
of  the  trial  judge.  Eleven  v.  U.S.,  240  F.2d  270  (CA 
8th,  1957) ;  McHenry  v.  U.S.,  276  F.  761  (DC  Cir., 
1921)  ;  Lucas  v.  U.S.,  275  F.  405  (CA  8th,  1921),  and 
Bro'wn  v.  U.S.,  99  F.2d  1.31  (DC  Cir.,  1938),  cert, 
denied  305  U.S.  562,  59  S.Ct.  97. 

Thus,  in  Coppedge  v.  U.S.,  272  F.2d  504  (DC  Cir., 
1959),  where  the  Coiu't  recessed  from  Thursday  imtil 
Monday,  the  Coui-t  fomid  favor  in  the  rule  cited  in  the 
Brown  case,  supra,  (where  the  juiy  was  permitted  to 
separate  overnight,  on  two  occasions,  and  on  a  week- 
end) 

"...  Under  modern  conditions,  juries  are  per- 
mitted to  separate,  even  over  weekends,  and  imless 
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there  be  exceptional  circumstances,  they  should 
be  pennitted  to  do  so  .  .  ." 

subject  to  the  following-  conditions: 

".  .  .  in  all  criminal  cases  whenever  jurors  are 
permitted  to  sejiarate,  the  Court  should  invariably 
admonish  them  not  to  conmiunicate  with  any  per- 
son or  allow  any  person  to  commmiicate  with  them 
on  any  subject  connected  with  the  trial,  and  not 
to  read  published  accoimts  of  the  trial  ..." 

A  case  most  similar  in  circimistances  to  the  instant 
case  is  United  States  v.  Cornett,  142  F.Supp.  764 
(Ky.,  1956),  affiimed  245  F.2d  118  (CA  6th,  1959), 
wherein  the  judge  advised  the  misworn  jury  it  would 
not  be  sworn  that  night  and  permitted  it  to  separate 
until  the  followijig  morning. 

Consequently,  it  is  submitted  that  where  there  is  an 
absence  of  compelling  reasons  for  keeping  the  juiy  to- 
gether, the  juiy  has  not  been  sworn,  nor  even  com- 
pletely chosen,  and  the  Court  has  admonished  the 
prospective  jurors  not  to  discuss  the  case  or  permit 
others  to  discuss  it  with  them,  the  exercise  by  the 
Court  of  its  discretion  to  permit  the  jui'ors  to  separate 
was  proper  and  no  inference  of  prejudice  to  the  Ap- 
pellant may  attach  in  the  absence  of  a  showing 
thereof. 
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II 

PRINCIPLES  OF  DOUBLE  JEOPARDY  DO  NOT  OPERATE  TO  BAR 
RETRIAL  ON  ISSUE  OF  GUILT  OF  A  SEPARATE  OFFENSE. 

The  subsequent  trial  upon  Count  II  of  the  Infor- 
mation was  not  barred  by  principles  of  double  jeop- 
ardy when  the  jury  in  the  first  trial  had  agreed  on 
Coimt  I  and  had  been  luiable  to  agree  on  Count  II, 
and  the  Court  had  thus  declared  a  mistrial  as  to 
Coimt  II. 

As  stated  above,  Appellant  was  charged  with  two 
counts:  The  first  comit  for  Burglary  and  the  second 
count  for  Grand  Theft  arising  from  the  same  acts. 
Appellant  contends  that  the  Court  lacked  jurisdic- 
tion to  try  the  charge  of  Grand  Theft  after  the  ac- 
quittal of  the  charge  of  Burglary. 

Such  a  contention  flies  in  the  face  of  all  the  prin- 
ciples of  double  jeopardy.  Certainly  the  mistrial  itself 
does  not  create  double  jeopardy.  This  was  considered 
by  the  United  States  Supreme  Coui-t  in  Gori  v. 
United  States,  supra,  a  decision  on  a  case  in  which 
Gori  had  been  prosecuted  for  receiving  and  possessing 
stolen  goods.  During  presentation  of  the  Government's 
case,  the  Court  declared  a  mistrial  sua  spout e  without 
consent  of  the  defendant  who  was  retried  and  claimed 
double  jeopardy  at  the  second  trial.  The  Court  quoted 
with  approval  cases  holding, 

''The  double  jeopardy  provision  of  the  Fifth 
Amendment  .  .  .  does  not  mean  that  every  time  a 
defendant  is  put  to  trial  before  a  competent  tri- 
bimal  he  is  entitled  to  go  free  if  the  trial  fails  to 
end  in  a  final  judgment." 
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The  Court  said, 

"Where  for  reasons  deemed  compelliiif^  by  the 
trial  judge,  who  is  best  situated  intelligently  to 
make  such  a  decision,  the  ends  of  substantial  jus- 
tice cannot  be  attained  without  discontinuing-  the 
trial,  a  mistrial  may  be  declared  ^vitllout  the  de- 
fendant's consent  and  even  over  his  objection  and 
he  may  be  retried  consistently  with  the  Fifth 
Amendment.  Sitmnons  vs.  United  States,  142  U.S. 
148;  Logan  vs.  United  States,  44  U.S.  263." 

Even  the  dissent  in  the  Gori  case,  while  maintain- 
ing contrary  to  the  majority  that  the  Coui't  in  these 
particular  circmnstances  should  not  have  declared  a 
mistrial,  recognized  inability  of  a  jury  to  agree  as  a 
legitimate  example  of  proper  dismissal  of  a  jui-y  with- 
out jeopardy  attaching.  This  is  what  we  are  consider- 
ing here. 

But  Appellant  seems  to  believe  jeopardy  attiiches 
here  merely  because  a  verdict  was  received  in  the  first 
trial  on  the  first  Comit  regardless  of  what  happened 
to  the  second  Comit.  We  submit  this  would  only  be 
true  if  the  coimts  were  identical  or  included  offenses 
or  so  identical  as  to  estop  the  Clovernment  from  deter- 
mination of  the  second  issue  after  a  jury  had  decided 
the  first.  And  this  is  what  Appellant's  cited  authori- 
ties hold. 

Since  the  two  charges.  Burglary  and  Grand  Theft, 
are  separate  and  distinct  offenses,  it  camiot  be  argiied 
Appellant  w^as  tried  twice  for  the  same  offense.  Bur- 
glary requires  (1)  entry  of  a  building  with  (2)  intent 
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to  commit  a  felony.  Grraiid  Theft  requires  (1)  theft 
of  propei-ty  (2)  of  a  vakie  iii  excess  of  $50.00. 

The  elements  of  the  two  crimes  are  obviously  dis- 
tinct and  separate  and  one  could  be  found  guilty  of 
the  one  offense  and  not  guilty  of  the  other,  or  guilty 
or  not  guilty  of  both  offenses. 

It  is  not  disputed  that  the  evidence  was  substan- 
tially the  same  in  both  trials.  But  this  is  not  the  issue 
in  a  claim  of  double  jeopardy.  The  issue  is  whether 
the  same  evidence  is  necessary  in  both  charges.  As 
stated  by  the  2d  Circuit  Court  in  United  States  v. 
Kramer,  289  F.2d  909  (CA  2d,  1961),  cited  by  Ap- 
loellant, 

"Offenses  are  not  the  same  for  purposes  of  the 
double  jeopardy  clause  simply  because  they  arise 
out  of  the  same  general  course  of  criminal  con- 
duct; they  are  the  'same'  only  when  the  evidence 
required  to  support  a  conviction  upon  one  of  them 
(the  indictments)  would  have  been  sufficient  to 
warrant  a  conviction  upon  the  other."  (emphasis 
supplied). 

As  already  noted,  the  evidence  "required"  for  Bur- 
glary is  entirely  different  from  that  "required"  for 
Grand  Theft.  On  the  other  hand,  the  same  evidence 
may  properly  be  used  to  prove  many  crimes. 

Even  in  the  case  of  Sealfon  v.  United  States,  332 
U.S.  575,  68  S.Ct.  237  (1948)  the  case  most  referred 
to  in  Appellant's  Brief  in  comieetion  with  this  issue 
as  well  as  res  judicata,  the  Court  was  not  disturbed 
by  the  possibility  of  double  jeopardy  in  the  two  trials. 
In  this  comieetion,  it  should  be  noted  that  the  criminal 
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oifenses  charged  in  the  Sealfon  case  were  conspiracy 
to  commit  an  offense  and  commission  of  the  offense 
itself.  Nevertheless,  the  Coui-t  held  these  were  separate 
and  distinct  offenses  and  thus  a  person  may  be  pi-ose- 
cuted  for  both. 

We  have  no  quarrel  mth  authorities  cited  by  Ap- 
pellant in  his  attempt  to  prove  twice  in  jeopardy  as  a 
result  of  the  second  trial.  Appellant  cites  cases  which 
held  either  that  once  ha^diig  been  acquitted  for  an 
offense  the  defendant  may  not  be  retried  for  the  same 
offense  or,  as  in  Ex  Parte  Nielsen  (Appellant's  Brief, 
page  18),  argues  that  an  acquittal  or  conviction  bars 
prosecution  for  any  offense  included  within  the  offense 
for  which  the  defendant  was  convicted  or  acquitted. 
Neither  situation  exists  here  since  Appellant  was  not 
retried  for  the  offense  of  which  he  was  acquitted  nor 
is  the  offense  of  Grand  Theft  an  included  offense 
within  Burglary. 

Further  authority  for  the  proi^osition  that  disposi- 
tion of  separate  offenses  charged  in  the  same  indict- 
ment does  not  give  rise  to  a  plea  of  once  in  jeopardy 
upon  disposition  of  one  of  them,  is  fomid  in  the  recent 

case  of  United  States  v.  Goldman, F.2d (CA 

3d,  1965).  In  that  case,  the  defendant  diuing  his  trial 
on  two  coimts  of  an  indictment,  pleaded  guilty  on  one 
count.  The  tidal  then  proceeded  and  the  jury  fomid 
him  guilty  of  the  other  count.  The  comits  charged  dif- 
ferent offenses  arising  from  the  commission  of  a  single 
wrongful  act.  The  Court  held  the  defendant  was  not 
placed  in  double  jeopardy  by  his  plea  of  guilty  to  one 
coiuit  and  subsequent  conviction  upon  another. 
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A  similar  holding  in  a  case  more  nearly  analogous 
to  the  procedural  situation  here  is  found  in  Cosgrove 
V.  United  States,  224  F.2d  146  (CA  9th,  1954).  There, 
defendant  was  charged  with  conspiring  to  avoid  tax 
penalties  and  violating  18  U.S.C.  1001,  and  aiding  and 
abetting  the  prei)aration  of  a  fraudulent  return.  The 
"aiding  and  abetting"  charge  described  a  substantive 
offense  imder  the  tax  laws,  and  not  the  status  of  de- 
fendant as  a  principal  under  Title  18,  United  States 
Code,  Section  2.  Cosgrove  was  acquitted  of  the  former, 
the  jury  disagreed  on  the  latter,  for  which  he  was 
retried.  In  discarding  the  plea  of  former  jeopardy 
the  court  noted  former  jeopardy  involves  an  "identity 
of  offenses."  It  then  applied  res  judicata,  the  signifi- 
cance of  whidi  will  be  discussed  hereafter.  But  the 
retrial  was  upheld  as  to  the  plea  of  former  jeopardy. 


Ill 


THE  RETRIAL  UPON  THE  SECOND  COUNT  WAS  NOT  BARRED 
BY  PRINCIPLES  OF  RES  JUDICATA. 

Throughout  most  of  Appellant's  argiunents  in  his 
Brief  are  references  touching  upon  principles  of  res 
judicata.  In  any  discussion  of  res  judicata,  primary 
reliance  must  be  placed  on  Sealfon  v.  United  States, 
supra,  which  is  the  most  recent  authority  on  the  sub- 
ject of  res  judicata  in  criminal  cases.  In  the  Sealfon 
case,  the  Court  held,  on  the  basis  of  a  particular  fact 
situation,  that  the  earlier  acquittal  on  a  conspiracy 
coimt  of  one  indictment  precluded  a  subsequent  con- 
viction on  a  substantive  count  of  another  indictment. 
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It  is  apparent  from  this  and  other  cases  that  a  prior 
judgment  of  acquittal  for  one  offense  is  not  a  bar  to 
a  trial  for  another  offense,  although  it  may  create  an 
estoppel  as  it  did  in  the  Sealfou  case.  Thus,  the  prior 
determination  may  be  pleaded  as  the  defense  in  the 
second  trial.  The  Sealfou  case  must  be  distijigTiished 
from  the  instant  case,  however,  because  here,  Appel- 
lant was  charged  with  two  separate  substantive  of- 
fenses in  which  proof  of  a  single  fact  was  not  essen- 
tial to  both.  The  facts  of  the  Sealfon  case  indicate,  on 
the  other  hand,  that  the  defendant  could  not  have 
been  guilty  of  one  if  he  were  iimocent  of  the  other. 

Appellant  eagerly  emphasizes  in  his  Brief  that  no 
issue  of  conspiracy  is  involved  here.  We  certainly 
agree.  For  if  the  acquittal  had  been  a  conspiracy  and 
the  conviction  of  the  substantive,  the  jjarticular  facts 
of  this  case  might  have  brought  us  mider  the  Sealfon 
doctrine.  We  also  contend  that  the  acquittal  of  Bur- 
glary is  not  determinative  of  the  issue  of  Grand  Theft, 
imless  there  had  been  no  evidence  of  theft  apart  from 
the  evidence  of  Burglary.  For  whether  one  issue  is 
determinative  of  the  other,  as  stated  in  the  Sealfon 
case,  ""Depends  upon  the  facts  adduced  at  each  trial 
and  the  instructions  upon  which  the  jury  arrived  at 
its  decision  of  the  first  trial." 

In  the  Cosgrove  case,  supra,  res  judicata  was  ap- 
plied, the  Coiu't  holding, 

"...  the  issue  of  conspiracy  and  that  of  aiding 
and  abetting  are  so  nearly  identical  as  to  give  rise 
to  the  defense  of  res  judicata  in  favor  of  Cos- 
grove." 
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But  the  Court  made  clear  the  prior  judgment  (Ac- 
quittal of  consiairacy) 

".  .  .  is  conclusive  between  the  jjarties  only  as  to 
matters  actually  litigated  and  determined  by  the 
judgment."  (Emphasis  supplied) 

The  CoiU"t  then  analyzed  the  Sealfon  case  as  pre- 
venting a  conviction  of  aiding  and  abetting  follov^dng 
an  acquittal  for  conspiracy,  because  j^roof  of  the  lattei 
required  proof  of  ".  .  .  an  agreement  which  at  each 
trial  was  crucial  to  the  prosecution's  case  and  which 
was  necessarily  adjudicated  in  the  former  case  to  be 
non-existent." 

In  the  instant  case,  on  the  other  hand,  it  was  never 
adjudicated  at  the  first  trial  whether  appellant  had 
committed  theft;  the  jury  was  miable  to  decide  that 
issue.  It  was  decided  only  that  he  had  not  conunitted 
burglary. 

To  the  same  effect  is  Kramer  v.  United  States,  dis- 
cussed, supra.  Defendant  was  tried  mider  charges  of 
four  comits,  including  two  of  conspiracy  to  rob  two 
post  offices,  one  of  conspiracy  to  receive  stolen  prop- 
ei-ty  and  one  of  receiving  stolen  property.  He  had  pre- 
^aously  been  acquitted  of  charges  that  he  committed 
the  robberies.  The  Court  said, 

"Application  of  the  principle  (of  res  judicata) 
has  two  phases.  The  first  is  to  determine  what  the 
first  judgment  detennined,  a  process  in  which,  as 
the  Sealfon  case  makes  plain,  the  Court  must  look 
not  simply  to  the  pleadings  but  to  the  record  in 
the  prior  trial.  The  second  is  to  examine  hoAV 
that  detennination  bears  on  the  second  case  .  .  ." 
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"The  issue  was  not  whether  'jobs'  had  been  done, 
but  by  whom." 

The  Coui-t  then  noted  that  the  judge  had  charged 
the  Jury  that  it  was  not  necessary  defendant  person- 
ally did  every  act  constituting  the  oifense  charged.  It 
was  enough,  imder  the  aiding  and  abetting  statute, 
that  he  wilfully  participated  therein. 

Similarly,  that  there  was  a  theft  in  the  instant  case 
was  not  disputed.  The  issue  was  who  was  responsible. 
Evidence  of  the  activities  giving  rise  to  the  charges 
came  from  the  testimony  of  John  Michael  Wansor,  a 
Navy  man  who  apparently  turned  to  crime  in  his 
spare  time.  Pursuant  to  local  law,  Wansor  was  not 
tried  with  his  co-actors,  including  Ajjpellant,  but  by 
Court-Martial  where  he  had  been  convicted  prior  to 
the  trial  of  Appellant. 

In  his  testimony  (T.R.  pp.  272  to  317),  Wansor 
relates  being  at  Apj^ellant's  home  the  night  the  of- 
fenses were  committed.  Present  were  Appellant  and 
his  co-defendants,  Mantanona  and  Ward.  Three  trips 
were  made  to  the  warehouse  area,  thefts  occurring 
each  time.  He  tells  of  leaving  Appellant  at  the  house 
and  proceeding  in  Appellant's  truck  to  the  site  of  the 
theft.  A  substantial  amomit  of  property,  including 
large  spools  of  copper  and  steel  wire,  from  the  ware- 
house yard  outside  the  fence  were  loaded  onto  Appel- 
lant's truck  and  returned  to  his  house  where  they  were 
unloaded.  There  followed,  a  short  time  later,  a  secoiid 
trip  to  the  warehouse,  again  in  Appellant's  track.  On 
this  occasion,  the  fence  was  cut,  the  truck  driven  in- 


side,  and  spools  of  wire  and  otlier  items  taken  from 
the  yard  were  loaded  on  a  trnck  belonging  to  the  con- 
tractor. This  truck,  together  with  Appellant's,  was 
driven  back  to  Appellant's  and  unloaded.  Wansor's 
testimony,  then,  is  significant  evidence  of  Appellant's 
knowledge,  complicity  and  direction  of  the  operation 
(T.R.,  p.  286,  Lines  1  through  26;  p.  287,  Line  1) : 

"Q.  ...  What  did  you  do  when  you  arrived  at 
Mr.  Tolan's  house? 

A.     Unloaded  the  wire. 

Q.  If  you  know,  was  there  any  one  there  at 
Mr.  Tolan's  house  when  you  arrived? 

A.     Mr.  Tolan. 

Q.  What,  if  anything,  did  Mr.  Tolan  do  when 
you  arrived? 

A.  Mr.  Tolan  came  out  and  saw  the  H  &  Gl 
truck  and  told  us  it  was  a  stupid  move  to  take 
the  truck  because  you  get  into  stolen,  you  know, 
stealing  motor  vehicles  and  that  kind,  and  then  he 
looked  over  the  tnick,  took  the  tire  off  it,  lookedl 
in  the  tool  Jjox  and  covered  up  the  wire  and  told! 
us  to  take  the  truck  back. 

Q.  I  see.  Where  was  the  wire  located?  You 
took  it  off  the  truck,  is  this  correct? 

A.    Yes. 

Q.    Where  did  you  put  the  wire? 

A.     Inside  Mr.  Tolan's  house. 

Q.  And  is  it  your  testimony  that  Mr.  Tolan 
covered  up  this  wire  ? 

A.     Yes  sir,  he  took  the  top  out  of  the  pickup. 

Q.  And  is  it  your  testimony  that  he  took  a  tire 
off  the  H  &  G  truck? 

A.     I  am  not  positive  Mr.  Tolan  took  it  off, 
I  know  he  said  something  about  taking  it  off  but 
I  don't  know  who  took  it  off. 
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Q.  What,  if  anything,  did  the  defendant,  Tolan, 
say  at  this  time?  Did  you  have  any  conversation 
with  him  at  this  time? 

A.  Well,  he  said  that  tlie  tnick,  'Take  the 
tiiick  back  to  H  &  Gr,'  that  is  about  the  extent 
of  the  conversation." 

Note  how  that  testimony  coincides  with  that  of  the 
:ompany  manager  that  wire  had  been  taken  from  the 
-ai-d  (T.R.,  p.  246,  Lines  19  through  26) : 

"A.     ...  That  was  a  reel  that  was  missing. 
Q.     How   many   feet   did   that  reel   originally 
have? 

A.  I  believe  that  was  a  full  reel  that  had  that 
many  feet  to  begin  with. 

Q.  That  reef  had  1585  feet  of  wire.  Did  you 
see  that  reel  on  Saturday  yourself  ? 

A.  The  reel  had  been  in  the  yard.  I  didn't — 1 
saw  all  the  reels.  I  dicbi't  particularly  pick  one 
out." 

The  third  trip  contains  evidence  of  pro^jei-ty  stolen 
rom  the  warehouse  building  itself.  Once  more,  Wan- 
or's  testimony  shows  knowledge  on  the  x4.ppellant's 
)art  of  what  was  taking  place.  Appellant's  reaction 
o  the  entry  of  the  building  was  negative,  to  be  siu-e 
jid  this  may  have  influenced  the  jury  on  the  burglary 
harge,  but  his  objection  to  what  the  other  persons 
lad  done  was  one  of  form  and  not  substance.  Nowhere 
a  the  testimony  can  be  found  any  objection  by  Ap- 
)ellant  to  the  use  of  his  vehicle  and  his  premises  in 
he  commission  of  the  thefts.  On  the  contrary,  liis 
omplicity  is  apparent  throughout  the  evidence  of  that 
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night  through  the  following  days  when  Appellant  pro- 
ceded  to  dispose  of  the  property  (T.R.,  j).  289,  Line 
26;  ]).  290,  Lines  1  through  19) : 

"A.  ...  Well,  he  looked  over  some  stuff  we  had 
in  the  truck  and  then  he  said  that  it  was  a  stupid 
move  to  break  into  the  warehouse  because  that 
would  give  us  a  burglary  on  top  of  that,  if  they 
caught  us  for  stealing. 

Q.    What  did  you  do  next? 

A,     I  slept. 

Q.    How  long  did  you  sleep? 

A.  Not  very  long,  maybe  an  hour,  hour  and  a 
half. 

Q.  How  was  the  truck  unloaded  that  you 
brought  back  to  Mr.  Tolan's  house? 

A.  Everybody  just  brought  something  and 
brought  it  in  the  house. 

Q.     Who  was  everybody? 

A.    Mr.  Ward,  Mr.  Mantanona  and  myself. 

Q.     Did  Mr.  Tolanhelp  you? 

A.     I  don't  believe  so. 

Q.  Where  did  you  put  the  things  you  unloaded 
from  the,  from  Mr.  Tolan's  truck  ? 

A.  In  Mr.  Tolan's  house,  all  exceijt  some  wire 
we  left  upon  the  truck. ' ' 

(T.R.,  pp.  307,  Lines  1  through  6) : 

"A.  ...  Oh,  it  was  in  line  with  Mr.  Tolan's  ob- 
jections about  breaking  into  the  warehouse  and 
that  he  said,  as  I  recall,  something  about  it  was 
a  foolish  move  because  it  would  be  another  charge 
in  case  anybody  got  caught,  and  then  I  believe  he 
said  he  wasn't  worried  because  all  the}'  could  get 
him  for  was  as  a  fence  for  the  stolen  property." 
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The  amomit  of  wire  taken  which  was  cut  up  for  sale 
at  Appellant's  instigation  is  described  by  Wansor  on 
cross-examination  (T.R.,  p.  312,  Twines  21  through  24) : 

"Q.     ...  How  man\^  rolls  of  wire  was  cut  up? 

A.    I  believe  three. 

Q.    And  all  put  in  one  driun  ? 

A.     Yes,  sir." 

Appellant's  participation  in  these  acts  is  verified  by 
witnesses  Tenorio,  Pangelinan,  and  Terlaje  (T.R.,  pp. 
317  through  350),  and  in  fact.  Appellant  admitted  to 
the  sale  of  the  stolen  transit  and  that  he  endorsed  the 
check  received  as  payment  to  the  Agent  of  Naval  In- 
teUigence,  Mr.  Tannehill  (T.R.,  pp.  352,  Lines  23 
through  26 ;  \).  353,  Lines  1  through  4)  : 

"A.  ...  I  asked  him  if  a  transaction  occurred  in 
his  home  involving  the  sale  of  a  siu'veyor's  transit 
and  he  answered  that  'Since  you  already  know 
that  you  have  uncovered  two  witnesses,  that  there 
would  be  no  point  in  my  denying  it.'  I  showed 
him  his  signature  u])on  the  back  of  this  check  and 
asked  him  if  that  was  his  signature  .  .  .  He  said 
it  was." 

The  evidence  was  clearly  sufficient  to  enable  the 
jury  to  find  Appellant  guilty  of  Grand  Theft  as  a 
principal  within  the  meaning  of  Title  18,  Section  2, 
United  States  Code,  even  though  he  was  not  present 
in  the  commission  of  the  theft. 

Ajipellant's  Brief  indicated  distress  at  the  fact  that 
Appellant  was  fomid  guilty  of  the  offense  of  Grand 
Theft  even  though  he  did  not  participate  directly  in 
the  acts  constituting  the  theft. 
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Appellant  himself  ajipai-ently  operated  under  the 
same  misconception  of  the  law  at  the  time  of  the  of- 
fense for  on  two  occasions,  after  Appellant  found  the 
contractor's  truck  had  been  stolen  and  when  he  found 
the  warehouse  had  been  entered,  he  objected  and  in 
each  instance  related  that,  of  course,  he  could  not  be 
held  for  what  they  did  but  only  as  a  receiver  or 
'•fence''  of  stolen  property.  Such  a  belief  fails  to  take 
into  account  Title  18,  United  States  Code,  Section  2. 


CONCLUSION 
The  record  of  the  trial  suffices  to  show  that  the 
procedural  complaints  of  the  Appellant  were  without 
substance;  joining  him  with  a  co-defendant  who  was 
co-actor  in  the  transaction  was  proper  mider  the  cir- 
cumstances, as  was  the  discharge  of  the  juiy  without 
his  consent  when  it  could  not  agree  on  a  verdict,  and 
permitting  a  group  of  persons  who  were  prospective 
jurors  to  go  to  their  homes  while  additional  talesmen 
were  called.  Such  acts  were  within  the  discretion  of 
the  Court  and  Appellant  has  been  unable  to  show  any- 
thing other  than  that  the  discretion  was  well  exer- 
cised, and  within  the  limits  placed  upon  it  by  prior 
judicial  decisions. 

Even  in  the  matter  of  the  prejudicial  question  to 
the  defense  witness,  Palen,  the  Appellant  has  demon- 
stratively failed  to  show  that  he  was  prejudiced  in  the 
conduct  of  his  defense  or  that  the  response  of  the 
Court  to  the  situation  could  not  and  did  not  effectively 
remove  any  presumption  of  improper  influence  on  the 
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jury  as  to  the  Appellant.  Certamly,  this  is  more  than 
true  when  he  was  convicted  in  a  second  trial  that  was 
completely  free  of  any  lingering  taint  that  may  have 
existed  in  the  first  trial.  Therefore,  the  records  sub- 
stantiate that  the  trials  of  the  Appellant  met  reason- 
able standards  of  fairness. 

It  has  been  further  shown  that  the  Appellant  may 
not  rely  upon  the  principles  of  double  jeopardy  and 
res  judicata  in  seeking  reversal  of  his  conviction.  The 
well-settled  rules  pertaining  to  double  jeopardy  and 
res  judicata  do  not  encompass  the  situation  where  the 
offenses  are  separate  and  a  jury,  by  reason  of  its  fail- 
ure to  agi-ee  on  a  verdict,  was  discharged  and  the 
Appellant  retried  on  the  unresolved  charge.  The  tor- 
tuous application  of  the  principles  of  the  cases  cited 
by  the  Appellant  to  the  facts  of  his  case  can  lead  only 
to  the  conclusion  that  he  is  outside  of  their  purview. 

Therefore,  it  is  submitted  that,  based  u])0]i  the  rec- 
ord and  the  state  of  the  law  as  it  now  exists,  the  con- 
viction was  proper  and  should  be  affirmed. 

Dated,  Agana,  Guam, 
December  20,  1965. 

James  P.  Alger, 

United  states  Attoinej-, 
District  of  Guam, 

Benjamin  H.  Kelly, 

Assistant  United  States  Attorney, 
District  of  Guam, 

Attorneys  for  Appellee. 
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Certificate  of  Examination  of  Rules 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

James  P.  Aixjer, 

United  States  Attorney, 
District  of  Guam, 

Attorney  for  Appellee. 
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Appendix 

STATUTES  INVOLVED 
Penal  Code  of  Guam 

Section  459.  Burglary  defined.  E^^ery  person  who 
at  any  time  enters  any  house,  room,  apartment,  tene- 
ment, shop,  warehouse,  store,  mill,  bam,  stable,  out- 
house, or  other  ])uilding',  tent,  vessel  or  any  under- 
gi'omid  portion  thereof,  with  intent  to  commit  grand 
or  petit  theft  or  any  felony  is  guilty  of  "burglary." 

Section  484.  Theft  defined.  Every  person  who  shall 
feloniously  steal,  take,  carry,  lead,  or  drive  away  the 
personal  property  of  another,  .  .  . 

Section  487.  "Grand  theft"  defined.  "Grand  theft" 
is  theft  coimnitted  m  any  of  the  following  cases : 

(1)  When  the  money,  labor,  or  real  or  personal 
property  taken  is  of  a  value  exceeding  $50. 

(2)  When  the  propei-ty  is  taken  from  the  person 
of  another. 

United  States  Code 

Title  18 

Section  7.     Special  maritime  and  territorial  jurisdic- 
tion of  the  United  States  defined 

The  term  "special  maritime  and  territorial  jurisdic- 
tion of  the  United  States",  as  used  in  this  title,  in- 
cludes: .  .  . 

(3)  Any  lands  reserved  or  acquired  for  the  use  of 
;he  United  States,  and  under  the  exclusive  or  con- 
iurrent  jurisdiction  thereof,  or  any  place  purchased 
)r  othei-wise  acquired  by  the  United  States  by  consent 
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of  the  legislature  of  the  State  in  which  the  same  shall 
be,  for  the  erection  of  a  fort,  magazine,  arsenal,  dock- 
yard, or  other  needful  building.  .  .  . 

Section  13.    I^aws  of  states  adopted  for  areas  within 
federal  jurisdiction 

Whoever  within  or  upon  any  of  the  places  now 
existing  or  hereafter  reserved  or  acquired  as  provided 
in  section  7  of  this  title,  is  guilty  of  any  act  or  omission 
which,  although  not  made  punishable  by  any  enact- 
ment of  Congi'ess,  would  be  punishable  if  conunitted 
or  omitted  within  the  jurisdiction  of  the  State,  Terri- 
toiy,  Possession,  or  District  in  which  such  place  is 
situated,  by  the  laws  thereof  in  force  at  the  time  of 
such  act  or  omission,  shall  be  guilty  of  a  like  offense 
and  subject  to  a  like  pimishment. 

Title  28 

Section  1291.     Final  decisions  of  district  courts 

The  courts  of  appeals  shall  have  jurisdiction  of 
appeals  from  all  final  decisions  of  the  district  courts 
of  the  United  States,  the  Distiict  Court  for  the  Terri- 
tory of  Alaska,  the  United  States  Distiict  Court  for 
the  District  of  the  Canal  Zone,  and  the  District  Coiirt 
of  the  Virgin  Islands,  except  where  a  direct  review 
may  be  had  in  the  Supreme  Coiu-t.  Jime  25,  1948, 
c.  646,  62  Stat.  929. 

Section  1294.     Circuits  in  which  decisions  re^aewable 

Appeals  from  re^dewable  decisions  of  the  district 
and  territorial  coui-ts  shall  be  taken  to  the  courts  of 
appeals  as  follows: 
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(1)  From  a  district  court  of  the  United  States  to 
the  court  of  appeals  for  the  circuit  embracing  the 
district;  .  .  . 

Title  48 

Section  1424.     District  Court  of  Guam;  jurisdiction; 
appellate  di\dsion ;  rules  of  procedure 

(a)  There  is  created  a  court  of  record  to  be  desig- 
nated the  "District  Coui-t  of  Guam",  and  the  judicial 
authority  of  Guam  shall  be  vested  in  the  District 
Court  of  Guam  and  in  such  court  or  courts  as  may 
have  been  or  may  hereafter  be  established  ))y  the  laws 
of  Guam.  The  District  Court  of  Guam  shall  have  the 
jurisdiction  of  a  district  coiu-t  of  the  United  States  in 
all  causes  arising-  under  the  Constitution,  treaties,  and 
laws  of  the  United  States,  regardless  of  the  sum  or 
\'alue  of  the  matter  in  controversy,  shall  have  original 
jurisdiction  in  all  other  causes  in  Guam,  jurisdiction 
over  which  has  not  been  transferred  by  the  legislature 
to  other  court  or  courts  established  by  it,  and  shall 
have  such  appellate  jurisdiction  as  the  legislature  may 
determine  .  .  . 

(b)  The  rules  heretofore  or  hereafter  promulgated 
and  made  effective  by  the  Sui^reme  Court  of  the 
Ignited  States  pursuant  to  section  2072  of  Title  28, 
in  civil  cases;  section  2073  of  Title  28,  in  admiralty 
cases;  sections  3771  and  3772  of  Title  18,  in  criminal 
cases;  and  section  53  of  Title  11,  in  1)ankruptcy  cases; 
si  1  all  apply  to  the  District  Court  of  Guam  and  to  ap- 
jieals  therefrom;  .  .  . 
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RULES  INVOLVED 
Federal  Rules  of  Criminal  Procedure 
Rule  8.     Joinder  oi"  Offenses  and  of  Defendants 

(a)  Joinder  of  Offenses.  Two  or  more  offenses  may 
1)0  charged  in  the  same  indictment  or  infonnation  in 
a  separate  count  for  eacli  offense  if  the  offenses 
charged,  whether  felonies  or  misdemeanors  or  both, 
are  of  the  same  or  similar  character  or  are  based  on 
the  same  act  or  transaction  or  on  two  or  more  acts  or 
transactions  connected  together  or  constituting  parts 
of  a  common  scheme  or  plan. 

(b)  Joinder  of  Defendants.  Two  or  more  defend- 
ants may  be  charged  in  the  same  indictment  or  infor- 
mation if  they  are  alleged  to  have  participated  in  the 
same  act  or  transaction  or  in  the  same  series  of  acts 
or  transactions  constituting  an  offense  or  offenses. 
Such  defendants  may  be  charged  in  one  or  more 
coimts  together  or  separately  and  all  of  the  defendants 
need  not  be  charged  in  each  count. 
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No.  20,188 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Veigh  Cum  MINGS, 

Appellant, 
vs. 

Larry  R.  Bullock  and  Areleta  Bi'llock, 
his  wife, 

Appellees. 

BRIEF  OF  APPELLANT 


STATEMENT  OF  JURISDICTIONAL  FACTS 
Jurisdiction  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California,  North- 
em  Division,  is  based  upon  diversity  of  citizenship, 
appellees  being  citizens  of  the  State  of  California  and 
appellant  being  a  citizen  of  the  State  of  Utah,  and  the 
amount  of  controversy  exceeding  $10,000.00  excluding 
costs  and  interest. 


STATEMENT  OF  CASE 
This  appeal  is  from  a  judgment  that  appellant  take 
nothing  by  reason  of  his  Complaint  entered  on  the 
12th  day  of  March,  1965,  by  the  Plonorable  Sheiiill 


Halbei-t,  Judge  of  the  United  States  District  Court 
for  the  Northern  District  of  California,  Northern  Di- 
vision. 

Appellant  and  appellees  were  parties  to  an  agi'ee- 
ment  entitled  "Lease  with  Option  to  Purchase",  dated 
September  2,  1958.  The  lease  covered  land  and  per- 
sonal property  located  in  the  State  of  Wyoming.  The 
lease  was  for  a  period  of  two  years  from  December  1, 
1958,  to  December  1,  1960,  the  option  to  be  exercised 
on  or  before  December  1,  1960. 

A  part  of  the  "Lease  with  Oi)tion  to  Purchase"  was 
a  "Uniform  Real  Estate  Contract"  which  embodied 
the  tenns  of  the  purchase  agreement.  The  price  of 
the  land  was  $40,000.00,  a  $4,000.00  down  payment 
and  the  balance  at  $4,000.00  per  year.  The  payment 
of  the  down  payment,  exercised  the  option.  (See  para- 
graphs 4  and  5  of  lease  and  paragraph  3  of  "Uni- 
fonn  Real  Estate  Contract"  attached  to  the  lease.) 

The  "Lease  with  Option  to  Purchase"  provided  that 
if  the  appellant  exercised  the  Option  to  Purchase,  the 
appellees  agreed  to  sign  an  agreement  of  sale  in  ac- 
cordance with  the  "Uniform  Real  Estate  Contract." 

The  down  payment  and  all  other  payments  due  on 
the  "Uniform  Real  Estate  Contract"  were  to  be  paid 
to  the  First  National  Bank  of  Evanston,  Wyoming. 
The  "Uniform  Real  Estate  Contract"  also  provided 
that  the  appellees  would  place  in  escrow  with  the 
First  National  Bank  of  Evanston,  Wyoming,  the 
Warranty  Deed  to  the  premises  to  be  delivered  to  the 
buyer  on  payment  in  full  by  the  buyer  to  the  Bank  of 
the  payments  required  by  the  "Unifonn  Real  Estate 
Contract". 


There  is  no  dispute  ))etween  the  parties  concerning 
the  hingiiage  of  the  documents  which  govern  their 
transaction.  The  dispute  aiises  as  to  the  legal  sig- 
nificance of  the  langiiage. 

The  $4,000.00  payment  was  received  by  the  First 
National  Bank  of  Evanston,  Wyoming,  on  the  30th 
day  of  November,  1960.  A  letter  with  the  payment 
contained  a  Warranty  Deed  and  the  "Uniform  Real 
Estate  Contract"  to  be  executed  by  appellees,  with 
instructions  to  the  Bank  that  upon  execution  of  the 
"Unifomi  Real  Estate  Contract"  and  the  Warranty 
Deed,  that  the  Bank  should  deliver  the  $4,000.00  down 
payment  to  appellees.  A  copy  of  the  letter  of  instruc- 
tions to  the  Bank  with  copies  of  the  "Uniform  Real 
Estate  Contract"  and  Warranty  Deed  were  forwarded 
to  the  appellees  in  California,  and  were  received  by 
them  on  or  about  the  2nd  of  December,  1960,  in 
California. 

Appellee,  Larry  R.  Bullock  contacted  the  First  Na- 
tional Bank  of  Evanston,  Wyoming,  on  the  5th  of 
December,  1960,  and  refused  to  execute  the  Warranty 
Deed  and  "Uniform  Real  Estate  Contract"  before 
receiving  the  $4,000.00  down  payment  which  the  Bank 
had. 

The  Court  found  that  the  agreements  which  are 
quoted  require,  as  a  condition  precedent,  the  micon- 
ditional  payment  by  appellant  to  appellees  of  the 
$4,000.00.  That  the  requirement  that  they  execute  the 
Warranty  Deed  and  the  "Uniform  Real  Estate  Con- 
tract" constituted  a  conditional  acceptance  of  the  op- 
tions which  appellees  could  reject. 


STATEMENT  OF  POINTS 
Point  1 

The  District  Court  erred  in  its  interpretation  of  the 
"Lease  with  Option  to  Purchase"  and  "Uniform  Real 
Estate  Contract"  in  determining  that  the  $4,000.00 
down  payment  was  to  be  paid  without  requiring  ap- 
pellees to  execute  the  "Uniform  Real  Estate  Con- 
tract" and  Warranty  Deed. 

Point  2 

The  District  Court  erred  in  concluding  that  the 
options  granted  appellant  in  the  "Lease  with  Option 
to  Purchase"  and  "Uniform  Real  Estate  Contract," 
was  not  properly  exercised  by  appellant. 


ARGUMENT 

POINT  1 

APPELLANT  EXERCISED  THE  OPTION  EXACTLY 
AS  AGREED  BY  ALL  PARTIES. 

The  trial  Court  is  in  error  in  its  interpretation  of 
the  "Lease  with  Option  to  Purchase"  and  the  "Uni- 
form Real  Estate  Contract".  These  documents  provide 
an  obligation  on  the  part  of  appellees  to  sign  the 
"Uniform  Real  Estate  Contract"  and  the  Warranty 
Deed  upon  receipt  of  the  down  payment. 

Where  contracts  require  down  payments,  the  exe- 
cution of  the  contract  and  the  down  payment  are,  in 
normal  business  practice,  concurrent  acts  by  the  par- 
ties. The  down  payment  and  the  promises  contained 
in  the  contract  are  the  consideration  for  a  vendor 
obligating  himself  to  sell  the  premises  for  the  price 
mentioned  in  the  "Uniform  Real  Estate  Contract". 


The  documents  involved  show  clearly  an  installment 
sale  covering  real  estate.  The  Imnk  selected  in  Evans- 
ton,  Wyoming,  was  the  vendors'  bank  and  it  was  their 
agent  to  whom  these  payments  were  to  be  made.  The 
appellant  would  receive  the  Warranty  Deed  when  full 
payment  had  been  made.  Prior  to  the  pajanent  in  full, 
the  "Uniform  Real  Estate  Contract"  would  govern 
the  rights  of  the  parties. 

The  Statute  of  Frauds  requires  that  there  be  a  writ- 
ten docimient  to  create  an  enforceable  agreement 
where  the  sale  of  land  is  contemplated.  This  is  the 
function  which  the  "Uniform  Real  Estate  Contract" 
in  the  present  controversy  was  to  perform.  Wyoming, 
Utah  and  California  all  have  such  statutes. 

The  law  of  Wyoming  where  the  land  is  located  and 
where  the  option  was  to  be  exercised,  would,  it  is  con- 
ceded, govern. 

A  modern  Wyoming  case  setting  forth  the  general 
law  for  the  exercise  of  options  is  Covejj  v.  Covey's 

Utile  America,  Inc Wyo ,  378  P.2d  506.  The 

lilies  for  consideration  of  options  are  stated  in  the 
following  quoted  poi-tions  of  the  Covey  case. 

^'An  option  is  a  continuing  offer  to  sell  and,  even 
though  it  is  conditioned  for  exercise  within  a  lim- 
ited time,  the  option  is  nevertheless  an  executory, 
unilateral  contract.  Braten  v.  Baker,  78  Wyo.  273, 
323  P.  2d  929,  931,  325  P.  2d  880;  Baker  v.  Cole- 
man, 160  Fla.  297,  34  So.  2d  538,  539.  ..." 

"However  options  are  to  be  strictly  construed 
and  where  the  option  is  to  1)e  exercised  within  a 
stated  time  and  in  a  particular  manner,  that  must 
be  done  exactly  as  prescribed  unless,  perhaps, 
there  is  some  intei'A'ening  circumstance  which  the 


law  recognizes  as  one  of  the  impossibilities  which 
make  failure  of  compliance  an  exception  to  the 
rule.  Callisch  v.  Faniham,  83  Cal.App.2d  427,  188 
P.2d  775,  777 ;  Baker  v.  Coleman,  supra.  .  .  ." 

"It  has  been  said  there  are  two  steps  or  ele- 
ments to  the  exercise  of  an  option:  (1)  The  de- 
cision or  election  to  exercise;  and  (2)  the  com- 
munication of  that  decision  and  election  within 
the  period  limited.  See  Milner  v.  Dudrey,  77  Nev. 
256,  362  P.2d  439,  443-444.  .  .  ." 

The  Covey  case,  supra,  is  distinguishable  on  the 
facts  from  the  case  before  the  Court;  the  Wyoming 
Court  has  set  down  the  mle  governing  the  interpre- 
tation of  contracts,  such  as  before  this  Coiu't.  It  also 
held: 

"Along  the  same  line  the  court,  in  Gibbons  v. 
Metropolitan  Life  Ins.  Co.,  62  Ohio  App.  280,  23 
N.E.2d  662,  affirmed  135  Ohio  St.  481,  21  N.E.2d 
588,  held  it  was  necessary  to  consider  all  parts  of 
a  contract  in  order  to  determme  the  meaning  of 
any  particular  part  as  well  as  the  whole  con- 
tract. 17  C.T.S.  Contracts  §  297,  pp.  710-711,  states 
that  indi^ddua]  clauses  must  be  considered  in 
connection  with  the  rest  of  the  agreement  and 
all  parts  of  the  writing  and  every  word  in  it  will, 
if  possible,  be  given  effect,  citing  authorities 
thereimder  as  well  as  in  17  C.J.S.  1962  Supple- 
ment, among  w^hich  are  cases  from  United  States 
courts  and  those  of  31  states.  In  the  same  voliune 
at  page  713,  it  is  also  noted  that  a  construction 
neutralizing  or  nullifying  one  provision  should 
not  be  adopted  if  a  contract  can  be  construed  so 
as  to  give  effect  to  all  of  its  provisions;  that  a 
construction  rendering  a  provision  meaningless 


should  be  avoided;  and  that  it  should  be  assumed 
jDarticular  clauses  are  in  contract  for  a  purpose." 

The  documents  to  be  interpreted  are  entitled, 
"Lease  with  Option  to  Purchase"  and  "Uniform  Real 
Estate  Contract,"  and  seem  to  be  clear  in  their  mean- 
ing. The  language  of  the  "Lease  with  Option  to  Pur- 
chase" reads  as  follows: 

"4.  Lessee  is  gi'anted  an  Option  to  Purchase 
the  aforesaid  described  jiremises  for  the  smn  of 
$40,000.00,  said  option  to  be  exercised  on  or  be- 
fore the  1st  day  of  December,  1960  by  payment 
to  Lessors  of  the  sum  of  $4,000.00  which  said 
$4,000.00  shall  be  applied  on  the  purchase  price 
of  $40,000.00. 

5.  If  Lessee  shall  exercise  his  Option  to  Pur- 
chase the  leased  premises,  then  and  in  that  event 
Lessors  agTee  to  sign  an  agreement  of  sale  in 
accordance  with  the  Uniform  Real  Estate  Con- 
tract attached  to  this  Lease  and  Option,  which 
said  Uniform  Real  Estate  Contract  shall  embody 
the  terms  of  sale  which  shall  govern  between  les- 
sors and  lessees  if  and  when  lessee  exercises  his 
option  to  purchase."  (See  Record  page  7.) 

The  language  of  the  "Unifoiin  Real  Estate  Con- 
tract" attached  to  the  "Lease  with  Option  to  Pur- 
chase" which  is  applicable,  reads  as  follows: 

"2.  Witnesseth:  That  the  Seller,  for  the  con- 
sideration herein  mentioned  agrees  to  sell  and 
convey  to  the  buyer,  and  the  buyer  for  the  con- 
sideration herein  mentioned  agi'ees  to  piu-chase 
the  following  desciibed  real  property,  situate  in 
the  county  of  Uinta,  State  of  Wyoming,  to- wit: 
Wliipple  Ranch.   More  particularly  described  as 
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follows:    See   attached  Exhibit   'A'   particularly 
describing  premises. 

Sellers  and  Buyer  agree  that  sellers  will  exe- 
cute a  Warranty  Deed  to  the  Whipple  Ranch 
premises  covering  said  real  property  and  the  per- 
sonal property  leased  by  sellers  to  buyer  imder 
the  terms  of  that  certain  lease  and  option  agree- 
ment dated  September  2,  1958.  The  WaiTanty 
Deed  to  the  real  property  shall  be  placed  in  es- 
crow with  the  First  National  Bank  of  Evanston, 
Wyoming,  to  be  delivered  by  said  bank  to  buyer 
upon  receipt  in  full  by  the  Bank  of  the  payments 
required  imder  this  contract.  Bill  of  Sale  to  per- 
sonal property  to  be  delivered  upon  receipt  of 
payment  due  December  1,  1960. 

3.  Said  Buyer  hereby  agTees  to  enter  into  pos- 
session and  pay  for  said  described  premises  the 
sum  of  Forty  Thousand  and  no/100  *  *  *  Dollars 
($40,000.00)  payable  at  the  First  National  Bank, 
Evanston,  Wyoming  strictly  mthin  the  following 
times,  to-wit:  Four  Thousand  and  no/100  *  *  * 
Dollars  ($4,000.00)  cash,  the  receipt  of  which  is 
hereby  acknowledged,  and  the  balance  of  $36,000.00 
shall  be  paid  as  follows:  $4,000.00  on  the  1st  day 
of  December,  1961,  and  a  like  sum  on  the  1st  day 
of  December  each  year  thereafter  until  the  balance 
owing  is  paid  in  full.  Possession  of  said  premises 
shall  be  delivered  to  buyer  on  the  1st  day  of  De- 
cember, 1960."  (See  Record  page  10.) 

The  trial  Court  found  that  the  requirement  by 
appellant  that  the  appellees  execute  the  "Uniform 
Real  Estate  Contract"  and  the  Warranty  Deed  at 
the  Evanston  First  National  Bank  defeated  his  ex- 
ercise of  the  option  and  made  his  tender  conditional. 


This  holding  is  clearly  contrary  to  the  general  nile 
governing  the  exercise  of  options. 

A  case  from  the  United  States  Court  of  Appeals  for 
the  Tenth  Circuit,  exactly  in  point,  holds  in  appel- 
lant's favor.  In  Merrion  et  aJ.  v.  Sconip-Somerville 
Cattle  Co.  et  al.,  134  F.2d  473  (Cert,  denied  319  U.S. 
760,  63  S.Ct.  1317,  87  L.Ed.  1712)  the  Court  held  (p. 
477): 

"Defendants  contend  that  the  acceptance  of  the 
contract  was  conditional  and  therefore  amounted 
to  a  rejection  of  the  offer.  The  material  part  of 
the  letter  of  acceptance  reads  as  follows:  'We, 
the  undersigned,  on  this  27th  day  of  Augiist,  1941, 
hereby  notify  the  Scorup-Somerville  Cattle  Com- 
pany and  its  President,  J.  A.  Scorup,  that  we 
hereby  exercise  Option  No.  1,  hereinbefore  de- 
scribed, and  we  hereby  tender  to  the  Sconip- 
Somerville  Cattle  Company  payment  of  the  pur- 
chase price,  as  provided  in  said  Option,  upon  sat- 
isfactory and  proper  conveyance  by  the  Scorup- 
Somerville  Cattle  Company  to  the  imdersigiied  of 
all  of  the  assets  owned  by  said  company  on  the 
date  of  said  option  and  thereafter,  including  1000 
acres,  more  or  less,  of  irrigated  land,  17,000  acres, 
more  or  less,  of  pasture  land,  10,000  acres,  more 
or  less,  of  range  land,  approximately  9,000  cattle, 
approximately  3000  calves,  etc' 

"The  acceptance  itself  was  unconditional  and  ab- 
solute. The  most  that  can  be  said  is  that  the 
tender  of  payment  made  at  that  time  was  condi- 
tional. The  tender  made  was,  however,  of  the  full 
purchase  price,  not  the  initial  payment  of  the 
$74,000  called  for  in  the  contract.  Certainly  when 
plaintiffs  tendered  the  full  purchase  price  they 
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would  be  entitled  to  demand  proper  conveyance 
of  the  assets  for  which  they  were  paying." 

An  additional  holding  by  United  States  Circuit 
Coui*t  that  the  exercise  of  an  option  does  not  become 
conditional  by  reason  of  the  option  holder  demanding 
a  Deed,  is  Grey  v.  Nickey  Bros.,  Inc.,  271  Fed.  249 
(C.C.  of  A.,  Fifth  Circuit,  February  2,  1921).  In  this 
case,  the  language  which  the  appellee  used  was  as  fol- 
lows: 

"Will  exercise  our  option  to  buy  land  West 

CaiToll  Parish,  La.  Mail  deed  with  draft  to  our 

bank  here.  Answer." 

The  problem  created  by  variance  in  the  offer  and 
acceptance  on  sale  of  land  contracts  has  been  the  sub- 
ject of  an  aimotation  at  149  A.L.R.  205.  The  rule  is 
stated  that  it  is  elementary  law  that  in  order  to  form 
a  contract  the  offer  and  acceptance  must  express  assent 
to  one  and  the  same  thing  and  that  there  must  be  no 
material  variance  between  them.  Nimierous  cases  are 
cited  and  discussed  which  support  this  general  propo- 
sition. 

Appellant  in  the  case  before  the  Court,  exercised  the 
option  in  exactly  the  manner  which  was  contemplated 
by  the  "Lease  with  Option  to  Purchase"  and  "Uni- 
form Real  Estate  Contract"  and  placed  the  $4,000.00 
do^\^l  payment  in  the  Evanston  First  National  Bank 
prior  to  the  1st  day  of  December,  1960,  and  requested 
that  the  performance  by  the  appellees  of  the  obliga- 
tion required  l)y  them  under  those  agreements,  that  is, 
the  execution  of  the  Warranty  Deed  and  the  execution 
of  the  "Uniforai  Real  Estate  Contract."    There  was 
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absolutely  no  variance  in  the  maimer  of  appellant's 
exercising  the  option  and  the  trial  Court's  decision 
that  the  option  was  not  exercised  in  the  manner  con- 
templated is  erroneous. 


CONCLUSION 

It  is  respectfully  submitted  that  the  Court  order 
entry  of  judgment  in  favor  of  the  appellant  against 
the  appellees  requiring  specific  performance  of  the 
"Lease  with  Option  to  Pui'chase"  and  the  "Uniform 
Real  Estate  Contract"  in  accordance  with  the  tenns 
of  said  documents,  and  order  the  trial  Court  to  award 
to  the  appellant  reasonable  attorney's  fees  as  required 
by  the  terms  and  conditions  of  the  aforementioned 
documents. 

Dated,  September  23,  1965. 

Respectfully  submitted, 

JoTiN  R.  Saldine, 
DwiGHT  L.  King, 
Attornejjs  for  Appellant. 
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United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Veigh  Cummings, 

Appellafit, 

vs. 

Larry  R.  Bullock  and  iVnELETA  Bullock, 

his  wife, 

Appellees. 

BRIEF  OF  APPELLEES 


STATEMENT  OF  THE  CASE 

1.  Introduction 

This  is  a  suit  brought  by  Appellant  for  a  decree  of 
specific  performance  to  compel  Appellees  to  sell  to 
Appellant  certain  real  property  situated  in  the  State 
of  Wyoming-,  mider  the  tenns  of  a  written  Lease  con- 
taining an  Oi)tion  to  Purchase. 

Appellant  appeals  from  the  judgment  entered  on 
the  12th  day  of  March,  1965,  by  the  Honorable  Sher- 
rill  Halbert,  Judge  of  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Northern  Di\dsion,  decreeing  that  Appellant  take 
nothing  by  reason  of  his  Complaint. 

2.  The  Facts  of  This  Case 

On  September  2,  1958,  Ap]:)ellees  and  Appellant 
entered  into  a  written  agreement  entitled  Lease  With 


Option  to  Purchase  (P's  Ex.  1),  hereinafter  referred 
to  as  Lease,  under  the  terms  of  which  Appellees  leased 
to  Ap])ellant  certain  real  pi^operty  situated  in  the 
State  of  Wyoming. 

Paragi'aphs  4  and  5  of  said  Lease,  provide  as  fol- 
lows: 

"4.  Lessee  is  granted  an  Option  to  Purchase 
the  aforesaid  described  premises  for  the  sum  of 
$40,000.00,  said  Option  to  be  exercised  on  or 
before  the  1st  day  of  December,  1 960,  hy  paifmenf 
to  Lessors  of  the  smn  of  $4,000.00  which  said 
$4,000.00  shall  be  applied  on  the  x)urchase  price 
of  $40,000.00."  (Emphasis  ours.) 

"5.  If  Lessee  shall  exercise  his  Option  to  Pur- 
chase the  leased  premises,  then  and  in  that  event 
Lessors  agree  to  sign  an  agreement  of  sale  in 
accordance  with  the  Uniform  Real  Evstate  Con- 
tract attached  to  this  Lease  and  Option,  which 
said  Unifomi  Real  /Estate  Contract  shall  embody 
the  terms  of  sale  which  shall  govern  between 
Lessors  and  Lessee  if  and  when  Lessee  exercises 
his  option  to  purcJia-se."  (Emphasis^  ours.) 

Paragraph  3  of  said  Unifoi-m  Real  Estate  Contract, 
which  was  attached  to  said  Lease,  bearing  the  date  of 
December  1,  1960,  and  which  was  not  signed  by  either 
of  the  parties,  provided  as  follows: 

^'3.  Said  Buyer  hereby  agi'ees  to  enter  into  pos- 
session and  pay  for  said  described  premises  the 

smn  of  Forty  Thousand  and  no/lOO Dollars 

($40,000.00)  payable  at  the  office  of  Seller,  his 
assigns  or  order.  First  National  Bank,  Evanston, 
Wyoming  strictly  within  the  following  times: 
Four  Thousand  and  no/100 (^,000.00)   cash, 


tJie  receipt  of  wliicli  is  hereby  acknotvledged,  and 
the  balance  of  $36,000.00  shall  be  paid  as  follows: 
$4,000.00  on  the;  1st  day  of  DecenibcT,  191)1,  and 
a  like  simi  on  the  1st  day  of  December  each  >^eai' 
thereafter  until  the  balance  owing  is  paid  in  full" 
(Emphasis  ours.) 

On  February  1,  1960,  Appellant  entered  into  a  con- 
tract, together  with  his  wife,  under  the  tenns  of  which 
they  sold  the  sul),]ect  property  to  Arthur  Evans,  Hazel 
Evans,  Alma  Evans,  and  Carma  Evans  foi-  the  smn  of 
$75,000.00.  (Ds'  Ex.  C.) 

On  July  27,  1960,  Appellant's  then  attorney,  Dwight 
L.  King,  sent  to  Appellees  a  letter  (P's  Ex.  3)  in 
which  Mr.  King  stated  that  h(^  had  received  notice 
from  Appellant  that  Ap])ellant  was  pJaniiinf/  on  exer- 
cising said  Option  to  Purchase.  Mr.  King  further 
stated  that  as  soon  as  the  Warranty  Deed  and  the 
Uniform  Real  Estate  Contract  are  placed  in  the  hank, 
Appellant  informed  Mr.  King  that  Appellant  nwnld  he 
able  to  pay  the  Option  payment  of  $4,000.00  which 
was  due  on  the  1st  day  of  December,  1960. 

In  September,  1960,  Appellees  moved  from  their 
residence  at  3139  Walnut  Avenue,  Cannichael,  Cali- 
fornia, to  tlieir  new  home  situated  at  6201  Westbrook 
Drive,  Citrus  Heights,  California.  Appellant  w^as  noti- 
fied of  said  change  of  address  by  a  letter  from  Appel- 
lees dated  October  1,  1960  (P's  Ex.  5),  as  was  Appel- 
lant's attorney,  M]-.  King.  (RT  18,  21,  58-59.) 

Mr.  King  testified  that  by  letter  datc^d  Novo^mber  28, 
1960,  which  A])pellees  have  stipulated  was  received  by 
the  addressee  on  November  30,  1960,  he  forwarded  to 


the  said  First  National  Bank  of  Evanston,  Wyoming, 
a  certified  check  in  the  sum  of  $4,000.00  payal)le  to 
Appellees,  together  with  a  Deed  and  copy  of  the  said 
Uniform  Real  Estate  Contract,  Avith  rnstructions  that 
after  Appellees  had  executed  said  Deed  and  Uniform 
Real  Estate  Contract,  said  banlv  was  authorized  to 
deliver  said  check  to  Appellees. 

On  November  29,  1960  (RT  74),  Mr.  King  sent  a 
letter  dated  November  28,  1960  (P's.Ex.  6),  addressed 
to  Appellees,  at  the  latter 's  former  address  in  Car- 
michael,  California  (RT  74),  which  letter  was  not 
received  by  the  Appellee,  Areleta  Bullock,  until  De- 
cember 5,  1960.  (Ds'  Ex.  D;  RT  72-73.)  In  said  letter 
(P's  Ex.  6),  Mr.  King  enclosed  a  Uniform  Real  Estate 
Contract  covering  the  sale  of  said  ranch  (Ds'  Ex.  A), 
together  with  a  Deed  of  said  property,  in  which  Deed 
Appellant's  wdfe,  Jo  Ellen  Cimnnings,  was  named  as 
a  Grantee  wth  Appellant  (Ds'  Ex.  B).  Mr.  King 
further  stated  in  said  letter  that  Ap]>ellant  had  placed 
in  Mr.  King's  hands,  a  Cashier's  Check  {the  amomit 
of  which  was  not  stated  in  said  letter),  and  which 
check  had  been  forwarded  by  Mr.  King  to  the  First 
National  Bank  of  Evanston,  Wyoming,  with  instruc- 
tions to  the  bank  that  it  was  to  forward  said  cheek 
to  Appellees  upon  receipt  from  Appellees  of  said  Uni- 
foi-m  Real  Estate  Contract  and  Deed  properly 
executed  by  Appellees. 

Mrs,  Bullock  testified  that  when  she  received  said 
letter  (P's  Ex.  6),  that  she  did  not  open  the  same  (RT 
75-76),  but  forwarded  it  directly  to  Mr.  P.  W.  Spauld- 


mg,  wlio  Avas  Appellees'  attorney  in  Wyoming-,  which 
letter  was  received  by  Mr.  Spaiilding-  on  December  7, 
1960.  (Ds'  Ex.  E.)  Mr.  Bnllock  was  in  Wyoming  at 
that  time,  and  accompanied  by  Mr.  Spaulding  (RT 
30)  the  two  of  them  went  to  said  bank  where  Mr.  Bid- 
lock  requested  that  the  bank  pay  him  said  sum  of 
$4,000.00,  but  the  bank  refused,  stating  that  its  in- 
structions were  that  it  was  not  to  pay  said  sum  of 
money  to  Mr.  Bullock  unless  and  until  the  Appellee 
first  executed  the  said  Uniform  Real  Estate  Contract 
and  Deed  which  had  been  mailed  to  Appellees  by  Mr. 
King  in  Mr.  King's  letter  of  November  28,  1960  (RT 
25-26,  30.) 

Mr.  Bullock's  testimony,  which  was  not  disputed  by 
Appellant,  was  that  at  the  time  the  Lease  was  executed 
the  manner  in  which  the  Option  to  Purchase  was  to  l)e 
exercised  was  discussed  with  Appellant,  it  lieing  stated 
that  Appellees  would  not  execute  any  documents  until 
they  had  first  received  the  sum  of  $4,000.00.  (RT  33.) 
Ml".  Bullock's  imcontradicted  testimony  was  that  it 
was  his  understanding  (Paragraph  4  of  the  Lease) 
that  the  sum  of  $4,000.00  was  to  ]w  paid  directly  to 
Appellees  before  they  executed  any  docimients.  (RT 
36,  38.) 

Based  on  the  foregoing,  and  the  fact  that  Mr.  Bul- 
lock had  not  received  the  sum  of  $4,000.00  (RT  25), 
Mr.  Bullock,  on  the  adA-ice  of  his  counsel  (RT  26), 
refused  to  sign  either  the  ITnifonn  Real  Estate  Con- 
tract or  the  Warranty  Deed  proffered  to  him  by  the 
bank.  (RT  26,  31.) 
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Said  WaiTconty  Deed  (Ds'  Ex.  B)  which  Mr.  Bul- 
lock was  required  to  execute  before  being  paid  the 
sum  of  $4,000.00,  contained  the  additional  nanie  of 
Appellant's  wife,  as  Grantee,  with  whom  Appellees 
never  had  any  dealings  (RT  25-26),  and  who  was  not 
a  party  to  either  the  Lease  or  the  aforementioned 
ITnifonn  Real  Estate  Contract  that  was  presented  to 
Mr.  Bullock  by  the  bank  for  signature. 

Appellant  confirmed  Mr.  Bullock's  testimony  that 
at  no  time  either  prior  to  or  subsequent  to  December 
1,  1960,  bad  he  mailed  directly  to  Appellees,  the  sum 
of  $4,000.00.  (RT  26,  51.) 

The  District  Court  found  that  mider  the  tenns  of 
said  Lease,  the  unconditional  payment  by  Appellant 
to  Appellees  of  the  siun  of  $4,000.00  not  later  than 
Decemljer  1,  1960,  was  a  condition  precedent  to  any 
obligation  on  the  part  of  Appellees  to  execute  said 
Unifoi'm  Real  Estate  Contract  and  Warranty  Deed, 
and  by  reason  of  Appellant's  failiu-e  to  exercise  the 
Option  to  Purchase,  in  accordance  with  the  terms  of 
said  Lease,  Appellees  have  no  obligation  to  sell  said 
real  property  to  Appellant. 


QUESTIONS  PRESENTED 
I.  Whether  the  District  Court  erred  in  its  interpre- 
tation of  the  Lease  with  Option  to  Purchase  and  Uni- 
form Real  Estate  Contract  in  determinuig  that  Appel- 
lant could  exercise  the  Option  to  Purchase  only  by 
unconditionally  delivering  to  Appellees  the  sum  of 


$4,000.00  on  or  before  December  1,  1960,  and  that 
Appellant  did  not  properly  exercise  said  Option  to 
Purchase. 

II.  Wliether  the  District  Court  properly  concluded 
that  Appellant  was  not  entitled  to  a  Decree  for  Spe- 
cific Performance. 

III.  Whether  the  District  Court  properly  con- 
cluded that  Appellant  was  not  entitled  to  attorney's 
fees. 


ARGUMENT 

I.  THE  DISTRICT  COURT  DID  NOT  ERR  IN  ITS  INTERPRETA- 
TION OF  THE  LEASE  WITH  OPTION  TO  PURCHASE  AND 
UNIFORM  REAL  ESTATE  CONTRACT  IN  DETERMINING 
THAT  APPELLANT  COULD  EXERCISE  THE  OPTION  TO 
PURCHASE  ONLY  BY  UNCONDITIONALLY  DELIVERING  TO 
APPELLEES  THE  SUM  OF  $1,000.00  ON  OR  BEFORE  DE- 
CEMBER 1,  1960,  AND  THAT  APPELLANT  DID  NOT  PROP- 
ERLY EXERCISE  SAID  OPTION  TO  PURCHASE. 

Pi'elimixLarily,  it  is  to  be  noted  that  inasmuch  as 
the  subject  Lease  was  executed  in  the  State  of  Utah, 
and  relates  to  real  property  situated  in  the  State  of 
Wyoming,  and  the  trial  of  this  matter  occurred  in  the 
State  of  California,  the  subject  of  conflicts  of  law 
arises.  In  order  to  answer  the  questions  here  pre- 
sented, the  substantive  law  of  the  State  of  California 
must  be  looked  to  (Erie  Railroad  Company  v.  Tomp- 
kins, 304  U.S.  64)  including  the  applicable  California 
choice  of  law  rales.  (Klaxon  Co.  v.  Stenfor  Mfg.  Co., 
313  U.S.  487.)  Under  California  law,  questions  affect- 
ing the  title  to  real  property  are  determined  by  the 
lex  loci  rei  sitae.  (Lawson  v.  Blodgetf,  1  C.A.  13;  In 
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Re  Patmore's  Estate,  141  C.A.2d  416.)  Where  there 
is  no  statute  or  case  law  covering  a  case  in  which 
the  law  of  another  state  slioulcl  apply,  then  the  Courts 
of  California  will  assume  that  the  law  of  such  other 
state  is  not  out  of  hannony  with  that  of  California, 
and  the  Coiu't  will  look  to  California  law  for  its  solu- 
tion of  the  problem.  (Gagnon  Co.  Inc.  v.  Nevada 
Desert  Inn,  45  Cal.2d  448,  454;  Aldabe  v.  Aldabe,  209 
C.A.2d  453,  471.) 

No  Wyoming  law  relative  to  the  issues  of  this  case 
have  been  fomid  which  are  incompatible  with  Cali- 
fornia law,  and  accordingly  it  will  be  assumed  that 
the  applicable  substantive  law  is  in  agreement  witli 
that  of  California.  (Wells  v.  Wells,  74  C.A.2d  449.) 

As  previously  stated,  Mr.  Bullock  testified  that  he 
did  not  execute  the  Unifonn  Real  Estate  Contract  and 
Warranty  Deed  presented  to  him  by  the  bank  in  Wy- 
oming subsequent  to  December  1,  1960,  for  the  reason 
that  neither  he  nor  his  wife  had  ever  been  paid  the 
sim  of  $4,000.00.  In  addition,  said  Deed  contained  the 
name  of  Appellant's  wife  as  an  additional  Grantee, 
which  addition  had  never  been  authoiized  by  Appel- 
lees. 

The  law  of  Wyoming  is  that  Options  to  Purchase 
are  to  be  strictly  construed,  and  where  an  option  is 
to  be  exercised  within  a  stated  time  and  in  a  particular 
manner,  that  must  be  done  exactly  as  prescribed. 
(Covey  V.  Coveys  Little  America  Inc.,  378  P.2d  506.) 
It  seems  perfectly  clear  from  a  reading  of  the  herein- 
before quoted  provisions  of  Paragraph  4  of  the  subject 
Lease  (P's  Ex.  1),  that  the  parties  specifically  con- 
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tracted  as  to  the  maimer  in  which  Appellant  was  to 
exercise  said  Option  to  Purchase,  namely,  "by  pay- 
ment to  Lessors  on  or  before  December  1,  1960,  of  the 
smn  of  $4,000.00." 

In  ParagTaph  5  of  said  Lease,  Appellees  agreed 
that  if,  Appellant  exei-cised  his  Option  to  Purchase 
the  leased  premises,  then  and  in  tJmt  event,  Appellees 
agTeed  to  sign  an  Agreement  of  Sale  in  accordance 
with  the  Uniform  Real  Estate  Contract  attached  to 
the  Lease,  which  Uniform  Real  Estate  Contract  shall 
embody  the  terms  of  sale  which  shall  govern  between 
Appellant  and  Appellees,  if  and  when  Appellant  exer- 
cised his  Option  to  Purchase. 

The  law  is  clear  that  the  act  or  acts  which  constitute 
the  acceptance  of  an  offer  tendered  in  an  option  agree- 
ment are  determined  by  the  terms  of  the  contract  it- 
self, and  where  the  acceptance,  or  the  election,  or  the 
exercise  of  the  option  is  by  the  terms  of  the  contract 
to  be  made  in  a  particular  manner,  it  must  be  strictly 
so  made  in  order  to  constitute  a  valid  acceptance. 
{Cdliach  v.  Farnham,  83  C.A.2d  427,  430.) 

Section  1436  of  the  California  Civil  Code  defines 
a  condition  precedent  as  one  which  is  to  be  performed 
before  some  right  dependent  thereon  accrues,  or  some 
act  dependent  thereon  is  perfonned. 

In  Section  1439  of  the  California  Civil  Code,  it  is 
stated  in  part  that  before  any  party  to  an  obligation 
can  require  another  party  to  perform  any  act  under  it, 
he  must  fulfill  all  conditions  precedent  thereto  imposed 
upon  himself  .  .  .  (Italics  ours.) 
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That  payment  to  Appellees  by  Appellant  of  said 
mm  of  $4,000.00  was  a  condition  precedent  to  Appel- 
lees being  required  to  execute  the  documents  described 
in  said  Lease,  seems  so  obvious  as  to  require  no  fur- 
ther discussion. 

Even  though  not  expressly  stated  in  said  Lease,  the 
law  is  that  time  is  of  the  essence  of  an  Option  to 
Purchase  witliin  a  specified  tune,  even  though  not 
expressly  so  made  by  the  contract.  {Rosenaur  v.  Pa- 
celli,  174  C.A.2d  673,  677.)  In  this  regard,  the  evi- 
dence is  uncontradicted  that  Appellant  did  not  pay  to 
Appellees  the  said  sum  of  $4,000.00  on  or  before  De- 
cember 1,  1960. 

Appellant's  contention  that  he  properly  exercised 
the  Option  to  Purchase  by  depositing  said  siun  of 
$4,000.00  in  the  bank  in  Wyoming,  and  was  justified 
m  requiring  Appellees  to  execute  the  Unifonn  Con- 
tract of  Sale  and  Warranty  Deed  before  Appellees 
were  entitled  to  receive  said  sum  of  $4,000.00  is  com- 
pletely untenable.  In  this  regard.  Paragraph  5  of  the 
Lease  states  that  if  Appellant  exercises  his  Option 
to  Purchase,  Appellees  then  agTee  to  sign  an  Agree- 
ment of  Sale  in  accordance  with  the  Uniform  Real 
Estate  Contract  attached  to  the  Lease.  Suffice  to 
say  that,  at  the  time  of  the  execution  of  the  Lease, 
said  Uniform  Real  Estate  Contract  was  not  signed  by 
any  of  the  parties,  but  was  simply  attached  to  the 
Lease  as  an  exhibit  of  the  fonn  of  Contract  of  Sale 
to  be  executed  by  the  parties  if  and  when  Appellant 
exercised  his  Option  to  Purchase. 
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Moreover,  in  Paragraph  3  of  said  Uniform  Real 
Estate  Contract,  it  states  that  Appellees  acknowledged 
receipt  of  the  sum  of  $4,000.00  in  cash,  hence  clearly 
envisioning  the  fact  that  said  sum  of  $4,000.00  was 
to  have  been  paid  to  Apj^ellees  on  or  before  Decem- 
ber 1,  1960,  pursuant  to  the  terms  of  the  Option  to 
Purchase  contained  in  said  Lease,  and  only  the  re- 
maining balance  of  $36,000.00  was  to  be  paid  in  .said 
bank. 

Moreover,  nowhere,  neither  in  the  Lease  nor  in  the 
Uniform  Real  Estate  Contract  is  any  provision  made 
for  an  escrow  arrangement  with  respect  to  the  execu- 
tion of  the  Uniform  Real  Estate  Contract  and  the 
payment  of  the  first  $4,000.00.  Payment  imder  the 
escrow  conditions  set  up  by  tlie  Appellant,  was  neither 
to  Appellees  nor  to  the  bank  as  the  agent  of  Appellees, 
but  rather  to  the  bank  as  an  agent  of  Appellant. 

The  Lease  clearly  contemplates  that  payment  of  the 
$4,000.00  directly  to  Appellees  was  a  condition  prece- 
dent to  Appellees'  obligation  to  execute  the  Unifonn 
Real  Estate  Contract.  There  was  no  provision  con- 
tained in  said  Lease,  that  Appellant's  payment  of  said 
sum  of  $4,000.00  to  Appellees  could  be  made  condi- 
tional upon  Appellees  executing  said  Real  Estate  Con- 
tract and  said  Warranty  Deed. 

The  only  dociunent  that  can  govern  the  conditions 
for  the  exercise  of  the  subject  Option  to  Purchase  is 
the  Lease,  which  document  is  the  only  agreement  that 
contains  the  tenns  of  the  Option  and  the  manner  of 
its  performance,  and  is  the  only  docmnent  ever  exe- 
cuted by  all  of  the  parties. 
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The  deposit  by  Appellant's  attorney  of  said  sum  of 
$4,000.00  in  said  bank  is  of  no  force  or  effect  for  the 
further  reason  that  an  offer  to  pay  extinguishes  an 
obligation  only  if  the  amount  is  deposited  in  a  bank 
in  the  name  of  the  creditor,  unconditionally,  mid  in 
such  manner  that  it  at  once  becomes  the  creditor's 
property.  (Righetti  v.  Righetti,  5  C.A.  249,  251 ;  Ver- 
dier  v.  Verdier,  133  C.A.2d  325,  333.)  Admittedly,  said 
deposit  was  not  made  unconditionally,  but  rather  sub- 
ject to  Appellees  first  executing  the  Unifonn  Real 
Estate  Contract  as  well  as  a  Warranty  Deed  contain- 
ing, as  hereinbefore  mentioned,  the  additional  name  of 
Mrs.  Cummings  as  a  Grantee,  to  which  Appellees  had 
never  agreed. 

The  case  of  Boiirdieu  v.  Baker,  6  C.A.2d  150,  is 
almost  identical  with  the  within  action.  In  that  case 
the  plaintiff  granted  the  defendant  an  Option  to 
Purchase  certain  real  property,  imder  the  tenns  of 
which  the  price  for  the  property  was  $25,000.00,  and 
to  be  paid  as  follows:  "$3,000.00— on  or  before  30 
days  from  date  hereof,  the  balance  to  be  paid  on  or 
before  6  months  from  date  hereof,  or  purchaser  to 
assiune  mortgage  of  $22,000.00 — and  clear  other  prop- 
erty also  included  in  said  mortgage."  Witliin  the 
stated  time,  the  defendant  caused  the  sum  of  $3,000.00 
to  be  placed  with  a  bank  vnth  instructions  to  deliver 
the  same  to  plaintiff,  conditioned  upon  plaintiff, 
amongst  other  things,  first  executing  a  Deed  of  the 
property  to  defendant.  The  Coui't  held  that  the  de- 
fendant did  not  comply  with  the  terms  of  the  Option 
in  that  the  Option  did  not  require  the  plaintiff  to  first 
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■execute  a  Deed  for  said  premises  to  defendant  before 
being-  entitled  to  receive  said  sum  of  $3,000.00.  The 
Court  states  on  page  158  of  the  Opinion  that  the  ac- 
ceptance of  such  an  offer  must  be  mieonditional,  must 
be  in  accordance  with  the  terms  of  the  offer,  and  an 
acceptance  based  upon  terms  varying  from  those 
offered  constitute  a  rejection  of  the  offer.  On  page  161 
of  the  Opinion,  the  Court  held  that  the  deposit  of  said 
smn  of  money  to  be  paid  to  the  plaintiff  only  on  im- 
authorized  conditions,  did  not  comply  Mith  the  terms 
of  the  Option  Agreement,  and  was  not  a  sufficient 
tender  or  offer  of  performance.  (See  also  Fahares  v. 
Benjamin,  180  C.A.2d  264.) 

Appellant  claims  as  being  exactly  in  point  and  in 
his  favor,  the  case  of  Merrion  et  al.  v.  Scorup-Somer- 
ville  Cattle  Co.  et  al,  134  F.2d  473.  With  this  claim. 
Appellees  cannot  agree. 

The  Merrion  case  is  clearly  distinguishable  f i-om  the 
within  action,  in  there  the  Court  simply  held  that  the 
Optionee's  demand  that  payment  would  not  be  made 
pursuant  to  the  exercise  of  the  Option  to  Purchase 
imtil  receij)t  from  the  Optionor  of  the  properly  exe- 
cuted docmnents  of  conveyance  was  not  objectional, 
as  the  Optionee  was  not  simply  tendering  the  first  pay- 
ment called  for  by  the  Optionee,  but  rather  the  full 
purchase  price.  Hence  while  the  exercise  of  the  Option 
to  Purchase  was  conditional,  such  condition  was  per- 
missible because  when  the  Optionee  tenders  the  entire 
purchase  price,  he  is  entitled  to  demand  proper  con- 
veyance of  the  assets  which  he  is  paid. 


14 


Ai^pellant  next  cites  the  case  of  Grey  v.  Nickey 
Bros.,  Inc.,  271  Fed.  249,  as  standing  for  the  proposi- 
tion that  the  exercise  of  an  option  does  not  become 
conditional  by  reason  of  the  option  holder  demanding 
a  deed.  A  reading  of  that  ease,  shows  that  the  Court 
made  no  such  general  statement,  but  rather  that  such 
statement  was  limited  to  the  specific  facts  of  the  case. 

In  Grey  v.  Nickey  Bros.,  Inc.,  supra,  the  facts  show 
that  an  Option  to  P'urchase  was  given  to  be  exercised 
within  30  days ;  that  upon  exercise  of  the  option  within 
the  time  specified,  the  Optionee  was  to  pay  to  the 
Optionor  the  siun  of  $20,000.00  on  accoimt  of  the  pur- 
chase price  of  $50,600.00  upon  the  delivery  to  Optionee 
of  a  valid  fee  simple  deed  with  full  covenants  of 
warranty,  conveying  an  absolutely  unencumbered  fee 
simple  title.  The  Coui't  there  held  that  the  express 
terms  of  the  Option  to  Purchase  unmistakably  re- 
quired, as  a  condition  precedent  to  Optionee  having 
to  pay  the  sum  of  $20,000.00,  the  delivery  by  Optionor 
to  Optionee  of  said  deed. 

Inasmuch  as  Paragraphs  4  and  5  of  said  Lease  (P's 
Ex.  1)  expressly  prescribed  that  if  Appellant  desired 
to  exercise  said  Option  to  Purchase,  he  was  to  do  so 
by  payment  to  Appellees  of  the  sum  of  $4,000.00  on 
or  before  December  1,  1960,  and  that  Appellees  had 
no  obligation  to  sign  a  Uniform  Real  Estate  Contract 
or  Deed  unless  and  imtil  Appellant  exercised  said 
Option  in  the  aforementioned  manner,  it  is  submitted 
that  in  view  of  A])]iell ant's  conditional  deposit  of  said 
sum  of  $4,000.00  in  said  bank,  which  was  to  be  paid  to 
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Appellees  only  after  Appellees  had  executed  the  Uni- 
form Real  Estate  Contract  and  Deed  in  a  form  never 
authorized,  Appellant  failed  to  exercise  said  Option 
in  accordance  with  its  terms. 

As  stated  in  BriJes  v.  Paulson,  170  Cal.  196, 198-199: 
"The  defendant  did  not  convert  the  option  into 
an  agreement  of  sale,  hinding-  upon  the  plaintiff, 
except  by  complying  A\dth  the  conditions  upon 
which  the  plaintiff  had  agreed  to  sell.  Acceptance 
must  be  made  and  conditions  perfoi-med  within 
the  time,  if  any,  limited  by  the  option,  in  order 
to  constitute  a  contract  of  sale,  time  being  of  the 
essence  in  such  contracts.  A  Court  of  Equity 
would  not  be  justified  in  relie\'ing  a  party  from 
the  effect  of  his  failure  to  comply  mth  the  con- 
ditions on  which  he  had  been  granted  the  privilege 
of  buying.  This  would  be  making  a  new  contract 
for  the  parties,  and  compelling  the  owner  to  sell 
when  he  had  not  agreed  to  do  so.  The  assent  or 
act  of  acceptance  .  .  .  whether  by  payment  or  the 
fulfilhnent  of  some  other  condition,  was  neces- 
sarily to  be  made  within  the  time  limited;  other- 
wise, no  contract  could  be  consummated." 


n.  THE  DISTRICT  COURT  PROPERLY  CONCLUDED  THAT  AP- 
PELLANT WAS  NOT  ENTITLED  TO  A  DECREE  TOR  SPECIFIC 
PERFORMANCE. 

An  additional  and  cogent  reason  for  denial  to  Ap- 
pellant of  a  Decree  of  Specific  Perfonnanee  is  that 
Appellant  has  failed  to  allege  and  prove  adequacy 
of  consideration  and  that  the  agreement  is  not  as  to 
the  Appellees  unconscionable  or  inequitable. 
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The  long-establishod  iininterriipted  rule  of  law  in 
the  State  of  California  is  that  in  an  action  for  specific 
performance,  plaintiff  must  allege  in  the  complaint 
and  jn'ove  at  the  trial  that  the  contract  is  su]jpoi-ted 
by  adequate  consideration  and  is  just  and  reasonable 
as  to  the  party  against  whom  specific  performance  is 
sought.  (Civil  Code,  Section  3391,  Sub-Paragraphs  1 
and  2 ;  Milton  Kauffman  Inc.  v.  Smith,  82  C.A.2d  302, 
304-305;  Mayers  v.  Alexander,  73  C.A.  2d  752,  760; 
and  cases  listed  in  Volume  21B  McKinney's  New  Cali- 
fornia Digest,  ''Specific  Performance"  Sections  116 
and  117.) 

Appellant  failed  to  allege  and  prove  adequacy  of 
consideration  and  that  to  enforce  said  Option  to  Pur- 
chase would  be  fair  and  just  to  Appellees.  It  should 
of  course  be  noted  that  Appellant  a  little  over  a  year 
subsequent  to  the  execution  of  said  Lease  had  sold  the 
subject  property  for  the  sum  of  $75,000.00,  $35,000.00 
in  excess  of  what  he  had  agreed  to  pay  for  the  same. 

By  reason  of  the  premises,  it  is  submitted  that  Ap- 
pellant should  be  denied  specific  performance. 


in.  THE  DISTRICT  COURT  PROPERLY  CONCLUDED  THAT 
APPELLANT  WAS  NOT  ENTITLED  TO  ATTORNEY'S 
FEES. 

Appellees  have  found  no  Wyoming  authorities  con- 
cerning the  allowance  of  attorney's  fees. 

The  rule  in  California  is  that  attorney's  fees  are 
not  recoverable  by  a  successful  party  in  an  action 
either  at  law  or  in  equity,  except  in  enumerated  in- 
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stances  where  they  are  expressly  allowed  by  statute. 
(3Iiller  v.  Kehoc,  107  Cal.  340;  Code  of  Civil  Proce- 
dure, Section  1021.) 

In  the  instant  case,  Appellant  re(iuests  attorney's 
fees  on  the  ground  that  Paragraph  21  of  the  Uniform 
Real  Estate  Contract  that  was  attached  to  the  Lease, 
provided  that  if  either  Buyer  or  Seller  defaulted  in 
any  of  the  covenants  or  agreements  contained  in  the 
Uniform  Real  Estate  Contract,  the  defaulting  party 
should  pay  a  reasonable  attorney's  fee  which  might 
arise  or  accrue  from  enforcing  this  agreement  (Uni- 
fonn  Real  Estate  Contract),  when  obtaining  posses- 
sion of  the  premises  covered  by  said  Contract. 

The  answer  to  this  contention  of  Appellant  is  that 
said  UnifoiTn  Real  Estate  Contract  was  never  exe- 
cuted by  Appellees,  and  under  the  above  authorities, 
could  not  possibly  furnish  the  basis  for  an  allowance 
of  attorney's  fees.  It  must  be  remembered  that  the 
only  docmnent  executed  by  the  parties,  was  the  Lease, 
and  said  docmnent  had  no  provision  whatsoever  for 
attorney's  fees. 

In  addition,  Appellant  has  no  basis  for  recovering 
attorney's  fees  due  to  the  fact  that  Appellant  failed 
to  exercise  said  Option  to  Purchase  and  is  not  en- 
titled to  a  Decree  for  Specific  Performance. 
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CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  sulmiitted 
that  the  Judginent  in  this  matter  heretofore  made  on 
the  12th  day  of  March,  1965,  be  affirmed. 

Dated,  Sacramento,  California, 
November  19,  1965. 

Respectfully  submitted, 

Howard  A.  Potts, 

Attorneij  for  Appellees. 
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I. 

STATEMENT  OF  JURISDICTION  AND  PLEADINGS 

A.  Jurisdiction  of  Trial  Court. 

The  Trial  Court  had  original  jurisdiction  of  appellants 
First  cause  of  Action  (R.1-18,  119)  under  the  provisions  of 
15  U.S.C.  §15,  based  upon  their  allegation  of  violations  of 
15  U.S.C.  §§  1  &  2  and  15  U.S.C.  §  13  as  specifically  re- 
reffered  to  in  appellants'  Amendment  to  their  First  Cause 
of  Action  (R.119). 

B .  Jurisdiction  of  this  Court. 

This  Court  has  jurisdiction  under  23  U.S.C.  §  1291  of 
the  Appeal  from  the  Partial  Summary  Judgment  of  the  Trial 
Court  (R. 205-6)  in  favor  of  Appellee  Union  Oil  dismissing 
appellants'  first  cause  of  action.   The  Trial  Court  expressly 
determined  pursuant  to  Rule  54  (b) ,  F.R.  Civ.  P.,  that  there 
was  no  just  reason  for  delay  in  entry  of  Final  Partial 
Summary  Judgment  (R. 201-2) . 

C.  Summary  of  Pleadings. 

Appellants  have  alleged  certain  anti-trust  violations 
in  their  first  cause  of  action  (R.1-18)  as  well  as  allegations 
of  tortious  inter fer'^nce  with  their  property  in  their  second 
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and  third  causes  of  action  (R. 18-21)  against  Appellee 
Union  Oil  Company  of  California.   After  the  conclusion 
of  lengthy  pre-trial  proceedings,  covering  a  period  of 
tv;o  years  and  four  months.  Appellants'  first  cause  of 
action  was  dismissed  by  the  District  Court  (Rj.97-200, 
205-6)  upon  Union  Oil's  Motion  for  Partial  Summary 
Judgment  ('R-187-93).   Appellants'  second  and  third 
causes  of  action  are  not  in  issue  in  this  appeal. 

II. 
COUNTER-STATEI"ENT  OF  THE  CASE 

Appellee  Union  Oil  is  restating  the  Statement  of 
the  Case  pursuant  to  Subparagraph  3  of  Rule  18  of  the 
Amended  Rules  of  the  Ninth  Circuit  because  it  does  not 
feel  that  the  appellants  have  adequately  stated  the  case 
in  their  opening  brief. 

A.   Earlier  Litigation  Between  the  Parties. 

This  action  was  comnienced  by  plaintiff-appell- 
ants Robert  Hoopes  and  Rae  S.  Hoopes  against  defendant- 
appellee  Union  Oil  Company  of  California  on  January  18, 


1963  (R.l)  subsequent  to  and  as  a  direct  outgrowth  of 
earlier  litigation  between  the  sarae  parties  in  the 
Superior  Court  of  the  State  of  Alaska  for  the  Fourth 
Judicial  District. 

In  that  earlier  proceeding,  by  a  Judgment 
entered  April  11,  1962  (R.24) ,  the  Alaska  Superior  Court 
dismissed  Union  Oil's  complaint  against  the  appellants 
in  this  proceeding  wherein  it  sought  leasehold  possess- 
ion of  a  gasoline  service  station  owned  by  Robert  Hoopes 
and  damages.   The  Alaska  Superior  Court  also  dismissed 
Hoopes'  counter-claim  for  damages  against  Union  Oil. 

The  District  Court  below  in  its  Pre-Trial  Order 
(R. 114-18)  determined  that  the  issues  of  fact  and  law  as 
stated  by  the  Alaska  Superior  Court  in  its  Findings  of 
Fact  2  through  31  (R. 26-36) ,  Conclusions  of  Law  2  through 
6  and  13  (R.37-9),  and  the  Memorandum  Opinion  of  Judge 
Rabinowitz  (R. 63-90)  as  incorporated  in  the  Findings  and 
Conclusions,  were  conclusively  established  in  this  pro- 
ceeding. 

B.   Description  of  Parties 

Appellants  are  owners  of  a  gasoline  service  sta- 


tion  site  and  facilities  in  Fairbanks,  Alaska  (R.5). 
During  the  period  relevant  to  this  case,  the  service 
station  v/as  operated  either  by  a  contract  purchaser 
from  appellants  or  by  a  lessee  from  appellants  and  was 
never  operated  by  appellants  themselves  (R.5-9,  12, 
31,  33-4) . 

Appellee  is  a  California  corporation  engaged 
in  the  business  of  producing,  refining  and  marketing 
petroleum  products  in  the  Western  portion  of  the  United 
States  (R.2,  133-4)  and  sold  its  products  in  Fairbanks, 
Alaska  to  the  operators  of  appellants'  service  station 
(R.9-12) .   At  no  time  relevant  to  this  case  did  appell- 
ants purchase  any  of  appellee's  products  (R.215). 

C.   Transactions  between  Appellant  Robert  Hoopes, 
the  Station  Operators  and  Appellee  Union 
Oil  Company 

The  Findings  (R. 25-35)  and  Conclusions  (R.37-9) 

and  the  Memorandum  Opinion  (R. 63-90)  of  Judge  Rabinowitz 
of  the  Alaska  Superior  Court,  along  with  the  allegations 
of  Plaintiff's  Complaint,  (R.l-lS)  describe  in  detail 
certain  transactions  which  form  the  basis  for  appellants' 


anti-trust  claims  as  delineated  in  the  Pre-Trial  Order 
of  the  District  Court  (R. 114-18)  and  which  for  the  pur- 
pose of  this  appeal  are  either  binding  upon  the  parties 
or  must  be  deemed  to  be  true  in  reviewing  the  propriety 
of  the  entry  of  Sumraary  Judgment. 

From  1945  until  March,  1951,  appellants  were 
the  ovvTier-operators  of  the  service  station  in  issue  and 
purchased  gasoline  from  appellee  Union  Oil  (R.66-8) . 
From  March,  1951  to  December  21,  1955,  appellants  leased 
the  service  station  to  Victor  Hart  who  continued  to  pur- 
chase gasoline  from  Union  Oil  (R.28,  68) .   No  claims  are 
made  by  appellants  against  Union  Oil  relating  to  this 
period  from  1945  to  December  21,  1955. 

On  December  21,  1955,  at  the  conclusion  of  var- 
ious discussions  between  Robert  Hoopes,  Victor  Hart  and 
Union  Oil  officials,  a  series  of  documents  was   executed. 
The  appellants  Hoopes  as  owners,  sold  the  service  station 
site  and  facilities  under  contract  to  Victor  Hart  for 
$125,000,  upon  the  down  payment  of  $25,000  and  the  bal- 
ance payable  in  monthly  instalments,  with  title  to  be  re- 
tained in  appellants  until  the  full  purchase  price  was 


paid  (R.6,  31-2  ,  76)  . 

On  that  same  date  Union  Oil  leased  the  prem- 
ises from  Victor  Hart  with  appellants'  consent  for  a 
period  of  fourteen  years  at  a  rental  of  one  and  one- 
half  cents  for  all  gasoline  purchased  by  Hart  from  Union 
Oil  with  a  guaranteed  minimum  rental  of  $217.70  (R.6-7, 
32,  71-2).   Simultaneously,  the  premises  were  leased 
back  by  Union  Oil  to  Hart  for  the  same  period  of  four- 
teen years  for  the  rental  of  one  and  one-half  cents  for 
all  gasoline  purchased  by  Hart  "whether  purchased  from 
Union  oil  or  not"  and  containing  a  provision  authoriz- 
ing Union  Oil  to  terminate  the  lease-back  on  seven  days' 
notice  (R.7,  32,  73) .   Although  there  was  no  express 
written  commitment  by  Union  Oil  to  do  so,  Union  Oil 
verbally  agreed  to  give  Hart  as  the  station  operator  a 
one  cent  per  gallon  discount  (R-7,  32) ,  which  appellants 
had  specifically  requested  on  behalf  of  Hart  {R.29) . 

Appellants  allege  the  discount  was  not  allowed 
to  other  operators  and  was  "arbitrarily  discontinued 
and  not  allowed  to  Victor  Hart's  successors"  at  the  service 
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station  in  issue  (R.8) . 

Hart  then  mortgaged  the  real  property  and 
chattels  to  the  Seattle-First  National  Bank  to  secure 
a  loan  issued  by  the  bank  for  the  $25,000  purchase 
price  down  payment.   The  appellants  received  the  net 
proceeds  from  this  loan.   The  loan  was  to  be  repaid 
by  Hart's  authorizing  Union  Oil  to  pay  the  bank  directly 
the  one  and  one-half  cent  per  gallon  rental  payable  by 
Union  to  Hart  (R.  8  ,  32-3,  74-6). 

Victor  Hart  operated  the  service  station  until 
February  10,  1956,  when  he  subleased  the  premises  with 
Union  Oil's  consent  to  Schroeder  &  Wisel,  who  operated 
the  station  for  approximately  one  year  (R.12,  33-4,  77), 
when  they  together  with  Hart  incorporated  as  Transfare, 
Inc.,  which,  again  with  Union's  consent,  proceeded  to 
operate  the  station  until  May,  1958  (R.34) .   These  successors 
to  Hart  continued  to  purchase  Union  Oil  gasoline  under  the 
contractual  arrangements  executed  by  Victor  Hart  (R.12, 
33-4,  77). 

On  May  18,  1958,  Hart  and  Transfare  quitclaimed 
their  interest  in  the  premises  back  to  appellants  who 
immediately  leased  the  station  to  Transfare  for  a  five 


year  term  for  a  fixed  rental  of  $875  per  month  (R.34, 
77)  . 

Upon  the  protest  of  appellants,  Transfare,  which 
had  deducted  from  its  payment  of  rent  to  appellants  the 
amount  of  rent  payable  to  Union  Oil,  in  July,  195S  dis- 
continued paying  any  further  rent  to  Union  Oil,  whereupon 
Union  Oil  gave  notice  of  default  under  the  leaseback 
agreement  and  of  its  intention  to  claim  possession  of  the 
station  and  to  operate  the  premises  itself  (R.13,  34,77). 
Union  Oil  continued  making  the  monthly  payments  due  the 
Seattle-First  National  Bank  under  Hart's  purchase  loan, 
although  no  rentals  were  paid  Union  Oil  and  it  did  not 
have  possession  of  the  premises  (R.34-5,  77-8). 

Judge  Rabinowitz  in  his  Findings  and  Conclusions 

determined  that  Union  Oil  was  not  entitled  to  possession 

or  damages  for  the  reason  that  by  the  lease  agreement 

between  Victor  Hart  as  owner  (contract  vendee) -operator 

and  Union  Oil,  and  as  consented  to  by  the  appellants  as 

contract  vendors,  - 

"  [Union  Oil]  was  not  at  any  time, 
pertinent  herein,  entitled  to  possession  of 
all  or  a  portion  of  the  subject  premises  and, 
therefore,  defendants  [Hoopes]  did  not  reach 
any  agreement  with  the  plaintiff  [Union  Oil] 


by  their  failure  to  surrender  possession 
when  so  demanded  by  plaintiff,   what  we 
do  find  is  a  requirements  contract  which 
purported  to  bind  Hart  [not  Hoopes] . . . 
to  purchase  Union's  gasoline  for  sale  from 
the  subject  premises."  (r.79,  see  also  R. 
35-6)  . 

Judge  Rabinowitz  further  determined  that  Robert  Hoopes  was 
not  obligated  by  his  consent  to  the  lease-leaseback  agree- 
ment to  pay  rent  when  Hart  defaulted  on  the  leaseback  and 
accordingly  Union  Oil's  claim  for  damages  was  also  denied 
(R.85-6,  88). 

Judge  Rabinowitz  also  considered  the  Hoopes'  af- 
firmative defense  that  the  "requirements  contract"  violated 
§§  1  and  2  of  the  Sherman  Act  and  §  3  of  the  Clayton  Act 
and  was  therefore  unenf orcible,  and  concluded: 

"11.   Defendants  [Hoopes]  have  failed  to 
sustain  their  burden  of  proof  with  regard  to 
allegations  contained  in  their  seventh  affirm- 
ative defense  pertaining  to  violations  of  the 
Sherman  Act  and  of  the  Clayton  Act."  (R.39). 

"...The  Court  concludes  that  defendants 
have  not  established  that  performance  of  [the 
lease-leaseback  and  related  documents]  would 
probably  foreclose  competition  in  a  substan- 
tial line  of  the  commerce  affected  throughout 
the  area  of  effective  competition.   Since  the 
Court  does  not  find  a  violation  of  §  3  of  the 
Clayton  Act,  determination  of  the  issues  raised 
under  §§  1  and  2  of  the  Sherman  Act  become  un- 
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necessary.   (Tampa  Electric  Co.  v.  Nash- 
ville Co.)  [365  U.S.  320  (1951)]  p.  335. 
. . .  There  is  no  issue  as  to  a  Robinson- 
Patman  Act  violation  ...  Further,  note  that 
no  issue  was  raised  as  to  common  law  illegal 
restraint".  (R.90).. 

However,  Judge  Hodge  in  his  Pre-Trial  Order 
ruled  that  the  doctrine  of  collateral  estoppel  does  not 
apply  to  the  anti-trust  Finding  of  Fact  No.  32  (R.36-7) 
and  Conclusion  of  Law  11  (R.39)  of  Judge  Rabinowitz  for 
the  reason  that  they  were  not  essential  to  the  judgment 
dismissing  Union  Oil's  complaint  in  that  proceeding 
(R. 109-111). 

Subsequent  to  the  Alaska  Superior  Court  litiga- 
tion appellants  allege  that  Union  Oil  continued  to  make 
claims  that  the  station  must  be  exclusively  used  for  the 
sale  of  Union  Oil  gasoline,  with  the  alleged  result  that 
it  was  impossible  for  appellants  to  sell  or  lease  the 
station  (R.16) . 

D.   Anti-Trust  Issues  as  Defined  in  Pre-Trial  Order 

The  Pre-Trial  Order  of  Judge  Hodge  (R. 114-18), 
who  initially  conducted  the  pre-trial  proceedings,  states 
that  the  anti-trust  issues  to  be  determined  are:   Whether 
the  so-called  exclusive  requirements  contract  and  the  re- 
lated transactions  constituted  a  contract  in  restraint  of 


rade  under  Section  1  of  the  Sherman  Act,  15  U.S.C. 

;  1,  or  a  monopoly  under  Section  2  of  the  Sherman  Act,  15  U.S.C. 

2  (  R.  116,  117,  56(1)  and  (3));  whether  Union  Oil  was  discrimi- 
ating  in  price,  services  or  facilities  in  violation  of  the 
obinson-Patman  Act,  15  U.S.C.  §  13  (R.  117,  56(2));  when 
id  the  anti-trust  claims  accrue  and  the  statute  of  limitations, 
5  U.S.C.  §  15b,  commence  to  run  (r.  117,  56(4));  and  the  issues 
f  damages  resulting  from  the  claimed  anti-trust  violations 
R.  117,  56(5)  and  (6))  . 

No  allegation  is  made  by  appellants  in  their 
omplaint  of  violation  of  Section  3  of  the  Clayton  Act, 
5  U.S.C.  §  14,  nor  is  it  stated  to  be  in  issue  in  the 
re-Trial  Order  (R.  114-18) .   Appellants  for  the  first 
ime  refer  to  Section  3  of  the  Clayton  Act  in  their 
ppeal  brief;  see  appellants'  brief,  pages  9,  11,  12. 

Upon  entry  of  the  Pre-Trial  Order,  the  case  was 
ransferred  to  Fairbanks  (R.  118) ,  where  further  proceedings 
ere  conducted  before  Judge  Plummer. 

E.   Appellants'  Answers  to  Union  Oil's  Interrogatories 

In  order  to  define  more  precisely  the  scope  of 
ppellants'  anti-trust  allegations  in  light  of  the  Pre- 
'rial  Order,  interrogatories  were  submitted  by  appellee 
R.  139-46).   Appellants'  Answer  to  Union  Oil's  Inter- 


rogatory  No.  1  (R. 147-49),  executed  by  Robert  Hoopes 
under  oath,  reduces  appellants'  claims  to  the  follow- 
ing: 

"The  claim  of  plaintiffs  is  that  Judge 
Rabinowitz  in  Cause  No.  10230  in  the 
Superior  Court  at  Fairbanks  by  his  Memo- 
randum Decision,  Findings  of  Fact,  Con- 
clusions of  Law  and  Judgment,  found  and 
decided  that  Union  Oil  Company,  by  its 
various  leases,  leasebacks  and  discounts, 
kickbacks,  secret  guarantees,  oral  agree- 
ments made  and  extracted,  and  by  a  general 
course  of  action,  established  and  maintained 
an  exclusive  recpjirements  contract  in  connec- 
tion with  the  service  station  on  Cushman 
Street  owned  by  plaintiffs  and  leased  to 
Victor  Hart  and  his  successors,  whereby  the 
operators  of  the  service  station  were  re- 
quired to,  and  did,  over  a  long  period  of 
years,  buy  gasoline  products  exclusively  from 
Union  Oil  Company  and  for  a  portion  of  that 
time,  at  least,  received  secret  discounts 
and  rebates  from  Union  Oil  in  return  for 
acknowledging  and  recognizing  the  exclusive 
-  requirements  agreement,  and  that  these  ac- 
tions, together  with  other  actions  on  the 
part  of  Union  Oil  Company,  conducted  and 
carried  on  down  to  and  including  the  fall 
of  1962,  as  alleged  in  plaintiffs'  Complaint, 
constituted  a  contract  in  restraint  of  trade 
or  commerce  as  a  result  of  which  plaintiffs' 
lessors  were  financially  unable  to  continue 
to  operate  the  service  station,  the  same  was 
closed  and  the  plaintiffs  were  thereby  dam- 
aged by  loss  of  rental  revenue  and  decrease 
in  market  value  of  the  property,  (emphasis 
added)  (R. 147-48) 

*  *  * 
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"while  the  actions  of  Union  Oil  Company 
probably  constituted  both  contract  and  con- 
spiracy in  restraint  of  trade  and  commerce, 
plaintiffs  have  elected  not  to  join  other 
parties  as  conspirators,  but  claim  that 
the  transactions  constituted  a  contract  in 
restraint  of  trade  and  commerce  whereby 
plaintiffs  were  damaged."  (R. 148-49) 

In  their  answer  to  Union  Oil's  Interrogatory  No.  5 

(R.140),  appellants  stated: 

"The  restraints  of  trade  engaged  in 
by  Union  Oil  Company  were  directed  against 
Victor  Hart,  his  successors,  his  competitors 
and  the  public.   Plaintiffs  were  not  in  the 
gasoline  distribution  business  at  the  time 
but  were  lessors  of  Hart  and  his  successors 
and  were  damaged  by  Union  Oil's  unlawful 
actions."   (R.149) 

Appellants  also  admitted  they  were  never  prevented  from 
obtaining  gasoline  by  any  actions  of  Union  Oil  (Inter- 
rogatories 7  and  8,  R. 140-41;  Answers  7  and  8,  R.149; 
Court  Order  re  Answers  to  7  and  8,  R.177). 

F.   Summary  Judgment  of  the  Court  Below; 

Union  Oil  moved  for  summary  judgment  (R.187) 
on  appellants'  anti-trust  allegations  as  follows: 

(a)   Upon  appellants'  Sherman  Act  issues  as  de- 
fined in  subparagraphs  (1)  and  (3)  of  paragraph  (6)  of 
the  Pre-Trial  Order  (R. 116-17)  on  the  grounds  that 
appellants  as  lessors  lacked  standing  to  sue  under  either 


Sections  1  or  2  of  the  Sherman  Act  for  loss  of  rental 
income  and  reduced  market  value  of  their  service  station 
resulting  from  alleged  Sherman  Act  violations  of  Union 
Oil  against  their  lessee  and  for  the  further  reason  under 
subparagraph  (3)  of  paragraph  (6)  of  the  Pre-Trial  Order 
(R.117)  relating  to  Section  2  of  the  Sherman  Act  that 
Union  Oil  could  not  possibly  constitute  a  monopoly  in 
restraint  of  trade  in  the  Fairbanks  or  Alaska  marketing 
areas. 

(b)  Upon  appellants'  Robinson-Patman  Act  claims 
as  defined  in  subparagraph  (2)  of  paragraph  (6)  of  the 
Pre-Trial  Order  (R.117),  on  the  ground  that  appellants 
were  never  purchasers  from  Union  Oil  against  whom  price 
discrimination  was  practiced  (nor  were  they  competitors 
of  Union  Oil  who  could  be  injured  by  any  price  discrim- 
ination by  Union  Oil)  . 

(c)  Upon  the  ground  that  the  four  year  anti-trust 
statute  of  limitations,  15  U.S.C.  §  15b,  commenced  to  run 
in  the  year  1955,  thereby  barring  the  anti-trust  allega- 
tions alleged  in  the  Complaint  which  was  not  filed  until 

1963- 

The  court  below  granted  Summary  Judgment  against 
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appellants  and  in  favor  of  Union  Oil  upon  appellants' 

First  Cause  of  Action  for  anti-trust  violations  (R.205) . 

The  Summary  Judgment  eliminated  all  anti-trust  claims 

of  appellants  — 

"...  for  the  reason  that  plaintiffs 
lacked  standing  to  sue  under  Sections  1  and 
2  of  the  Sherman  Act  (15  USCA  §§1  and  2), 
for  the  reason  that  under  the  facts  of  this 
case  they  are  not  persons  injured  in  their 
business  or  property  by  reason  of  anything 
forbidden  in  the  anti-trust  laws,  within 
the  meaning  of  15  USCA  §15;  and  on  the  further 
ground  that  plaintiffs  lacked  standing  to  sue 
under  Section  2  of  the  Clayton  Act  as  amended 
by  Robinson-Patman  Act  (15  USCA  §13)"  (R. 197-198). 

Since  this  disposed  of  all  of  appellants'  anti- 
trust allegations  (R.198),  the  Court  did  not  rule  on  Union 
Oil's  contentions  that  the  four-year  anti-trust  statute  of 
limitations,  15  U.S.C,  §  15b,  barred  appellants'  anti- 
trust claims  (R.188)  and  that  Union  Oil  could  not  possibly 
constitute  a  monopoly  under  Section  2  of  the  Sherman  Act 
(R.187) . 
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Ill 

QUESTIONS  PRESENTED 

The  following  questions  are  posed  to  this  Court 
on  appeal  from  the  Summary  Judgment  and  related  orders 
of  the  District  Court  (R. 197-202,  205-06): 

1.  Whether  appellants  as  lessors  of  a  service 
station,  receiving  a  fixed  monthly  rental,  have  stand- 
ing to  sue  under  Sections  1  and  2  of  the  Sherman  Act,  15 
U.S.C.  Sections  1  and  2,  for  loss  of  rent  income  and  re- 
duced market  value  of  their  leased  service  station  re- 
sulting when  the  lessee-operator  failed  financially  and 
abandoned  the  station  allegedly  due  to  the  onerous  pro- 
visions of  an  illegal  requirements  contract  in  restraint 
of  trade  between  the  lessee-operator  and  appellee  Union 
Oil,  the  gasoline  supplier. 

2 .  Whether  appellants  as  lessors  of  a  service 
station  state  a  cause  of  action  for  price  discrimination 
under  the  Robinson-Patman  Act,  15  U.S.C.  Section  13,  when 
they  were  not  at  any  time  relevant  to  this  action  operators 
of  the  service  station  and  were  never  either  purchasers 

of  products  from  or  competitors  of  the  alleged  discrimin- 
ator. Union  Oil. 


3,   Whether  an  action  commenced  January  18, 
1963  under  the  anti-trust  laws  by  a  contract  vendor 
and  later  lessor  of  a  service  station  for  damages  aris- 
ing out  of  an  alleged  contract  in  restraint  of  trade  is 
barred  by  the  four  year  anti-trust  statute  of  limita- 
tions, 15  U.S. C,  §  15b,  when  the  last  overt  act  in 
completing  the  alleged  contract  in  restraint  of  trade 
occurred  on  December  21,  1955,  more  than  seven  years 
prior  to  the  date  of  commencement  of  the  action. 

IV. 
SUMMARY  OF  ARGUMENT 

Appellants  as  lessors  of  a  service  station  lack 
standing  to  sue  under  Sections  1  and  2  of  the  Sherman  Act, 
15  U.S.C,  Sections  1  and  2,  for  damages  resulting  to  them 
from  an  alleged  requirements  contract  in  restraint  of 
trade  between  their  lessee,  operator  of  the  station,  and 
appellee  Union  Oil,  the  gasoline  supplier,  for  the  reason 
that  their  alleged  injuries  are  too  remote  to  be  cog- 
nizable under  the  anti-trust  laws. 

Appellants  as  lessors  or  contract  vendors  of  a 
service  station  lack  standing  to  sue  under  the  Robinson- 
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Patman  Act,  15  U.S.C.  Section  13,  for  alleged  price 
discrimination  involving  their  lessee  or  contract 
vendee  and  other  purchasers  of  gasoline  frora  appellee 
Union  Oil  for  the  reason  that  at  no  time  relevant  to 
this  action  were  appellants  either  purchasers  of  pro- 
ducts from  Union  Oil  or  competitors  of  Union  Oil. 

As  an  alternative  ground  for  dismissal  not 
ruled  upon  by  the  District  Court,  appellants'  anti- 
trust allegations  are  barred  by  the  four-year  anti- 
trust statute  of  limitations,  15  U.S.C.  Section  15b, 
because  the  last  overt  act  pertaining  to  the  contract 
in  restraint  of  trade  which  forms  the  basis  for  their 
anti-trust  claims  occurred  December  21,  1955,  more 
than ' seven  years  before  commencement  of  this  litiga- 
tion on  January  18,  1963,  or  in  any  event,  not  later 
than  January  18,  1959. 


\ 


V. 

ARGIT^ENT 
A.   ADpellants  as  lessors  of  a  service  station 


lack  standinq  t 
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Appellants'  anti-trust  damages  are  predicated  upon 
the  effects  of  the  so-called  requirements  contract  which 

they  claim  - 

"...  constituted  a  contract  in  restraint 
of  trade  or  commerce  as  a  result  of  which 
plaintiffs'  lessors  v/ere  financially  unable 
to  continue  to  operate  the  service  station,  the 
same  was  closed,  and  the  plaintiffs  were  thereby 
damaged  by  loss  of  rental  revenue  and  decrease 
in  market  value  of  the  property."  (R. 147-48; 
see  also,  appellants'  brief,  p. 14.) 

Appellants  concede  that  a  conspiracy  is  not  alleged 
which  would  include  either  Transfare  or  Hart  as  co-conspirators 
with  Union  for  the  purpose  of  injuring  appellants  (R.215,  139, 
176) .   Nor  is  there  any  suggestion  of  such  a  conspiracy  any- 
where in  appellants '  lengthy  allegations  and  from  the  pre- 
trial proceedings. 

Accordingly,  the  Sherman  Act  issue  on  this  appeal 
may  be  stated  as  follows:   Vfnether  appellants  as  lessors  of 


a  service  station,  receiving  a  fixed  monthly  rental, 
have  standing  to  sue  under  Sections  1  and  2  of  the  Sher- 
man Act  for  loss  of  rent  income  and  reduced  market  value 
of  their  leased  service  station  resulting  when  the  lessee- 
operator  failed  financially  and  abandoned  the  station 
allegedly  due  to  the  onerous  provisions  of  an  illegal  re- 
quirements contract  in  restraint  of  trade  between  the 
lessee-operator  and  appellee  Union  Oil,  the  gasoline 
supplier. 

There  has  been  considerable  discussion  in  the 
cases  in  recent  years  concerning  the  right  of  a  party  only 
indirectly  injured  to  sue  under  the  anti-trust  laws.   In 
the  group  of  lessor-lessee  and  analogous  cases  which  have 
considered  this  matter,  no  case  has  held  that  a  lessor  may 
recover  for  loss  of  rent  or  decrease  in  market  value  of 
his  property  resulting  when  the  lessee  has  been  the  victim 
of  anti-trust  violations. 

On  the  other  hand,  where  the  lessee  has  been  a 
co-conspirator  with  others  to  injure  the  lessor,  some,  but 
not  all,  of  the  cases  hold  that  the  lessor  is  entitled  to 
sue  the  lessee  and  his  co-conspirators. 


The  first  decision  to  give  the  lessor-lessee 
problem  extended  consideration  is  Harrison  v.  Paranount 
Pictures,  Inc.,  115  F.  Supp.  312  (E.D.Pa.,  1953),  af f ' d 
211  F.  2d  405  (1954),  cert.  den.  348  U.S.  828,  99  L.Ed. 
653,  75  S.Ct.  45  (1954).   There,  an  action  was  brought 
by  a  non-operating  motion  picture  theatre  owner  against 
a  film  producer  and  a  distributor  for  conspiracy  to  re- 
strain trade  by  denying  first-run  pictures  to  the  lessee 
of  plaintiff's  theatre.   The  opinion  of  Judge  Kirkpatrick 
does  not  clearly  state  whether  the  lessee  was  a  conspirator 
or  merely  a  victim  of  the  conspiracy.   Subsequent  decis- 
ions appear  to  have  construed  it  both  ways.   Judge  Kirk- 
patrick  concluded  that  the  lessor  was  not  a  person  "in- 
jured in  his  business  or  property",  within  the  meaning  of 
15  U.S.C.,  Section  15,  the  anti-trust  enforcement  statute. 

The  Harrison  decision  was  subsequently  followed 

by  the  Third  Circuit  in  Melrose  Realty  Co.  v.  Loew's  Inc., 

234  F.  2d  518  (3rd  Cir.1956)  in  which  the  court  declined 

to  permit  an  action  for  conspiracy  by  a  lessor  theatre 

operator  against  the  lessee. 

Accord:  Lieberthal  v.  North  Country  Lanes,  Inc. , 
221  F.  Supp.  585  (1963),  af f ' d  on  other  grounds, 
332  F.  2d  769  (2nd  Cir.  1964). 


The  Harrison  decision  was  distinguished  in 

Steiner  v.  20th  Century  Fox  Film  Corporation,  232  F.2d 

190  (9th  Cir.,  1956).   There,  an  action  was  brought  by  a 

lessor  of  a  motion  picture  theater  alleging  a  conspiracy 

between  a  producer,  a  distributor  and  a  lessee  to  force 

the  lessor  to  receive  less  than  reasonable  rent  for  his 

theater.   In  that  opinion  this  court  very  clearly  states 

the  distinction  between  the  situations  where  the  lessor 

sues  when  the  lessee  is  a  victim  of  a  conspiracy  and  when 

the  lessee  is  a  participant  in  a  conspiracy  against  the 

lessor.   Steiner  involved  the  latter  situation  and  this 

court  concluded  the  lessor  was  entitled  to  sue.   This 

court  apparently  construed  Harrison  to  be  a  case  where 

the  lessee  was  a  victim  of  a  conspiracy,  rather  than  a 

conspirator  when  it  stated: 

"In  Harrison  v.  Paramount  Pictures...  there 
were  no  direct  dealings  between  the  plaintiff 
and  defendant.  Here  the  [lessor]  asserts  the 
[producer  and  distributor]  conspired  with  the 
prime  lessee  to  force  the  [lessor]  to  receive 
less  than  a  reasonable  rent." 

In  the  Seventh  Circuit  the  right  of  a  lessor  to 

sue  was  next  considered  at  length  in  congress  Building  Corp. 

V.  Loew's,  Inc.,  246  F.  2d  587  (7th  Cir.,  1957).   There,  an 


action  was  brought  by  a  non-operating  owner-lessor  of 
a  motion  picture  theatre  alleging  a  conspiracy  of  the 
lessee,  distributors  and  other  exhibitors  to  monopolize 
the  exhibition  of  motion  pictures .   Judge  Swaim  in  his 
opinion  meticulously  analyzes  the  Harrison  case,  supra, 
on  the  assumption  that  Harrison  was  a  case  where  the 
lessee  was  a  conspirator  and  on  that  basis,  declines  to 
follow  it. 

The  Opinion  discusses  much  of  the  case  law  in 
this  area  and  reconciles  most  of  the  decisions  on  the 
lessee-as-victim  and  lessee-as-conspirator  distinction. 
V^Thile  Judge  Swaim 's  decision  is  unquestionably  more  favor- 
able to  appellants  than  some  others,  his  opinion  itself 
differentiates  the  present  circumstances,  when  it  states: 

"It  is  also  true  that  [there]  . . .  may  be 
grounds  for  distinction  in  cases  v;here  the 
lessee  is  also  injured  as  a  result  of  anti- 
trust violations,  and  cases  where  the  lessee 
is  a  party  to  the  anti-trust  violations. 
For  example,  v/ould  the  defendants  be  subject 
to  actions,  one  by  the  lessor  and  one  by  the 
lessee.   Suppose  the  lessee  sues  first  and 
recovers,  should  the  damages  be  apportioned 
between  lessors  and  lessees  and,  if  so,  hov;? 
Another  problem  is  that  of  settlements  by  one 
of  the  parties  without  the  participation  or 
consent  of  the  other.  ...  None  of  these  problems 
is  present  in  the  lessor  situation  where  the 


lessee  is  a  party  to  the  anti-trust 
violations,  and  may  justify  a  different 
result."   (p.  591). 

It  is  conceded  that  Judge  Sv;aim  more  broadly 
interpreted  the  scope  of  15  U.S.C,  Section  15,  than  had 
Judge  Kirkpatrick  in  the  Harrison  case.   Subsequent  case 
discussion,  however,  has  cast  doubt  on  the  validity  of 
this  broader  interpretation  even  in  the  Seventh  Circuit. 

In  Sandidqe  v.  Rogers,  256  F.  2d  269  (7th  Cir., 
1958) ,  a  lessor  of  a  quarry  brought  an  action  against  a 
lessee  and  others  for  conspiracy  in  violation  of  the  anti- 
trust laws.   The  lessor  claimed  that  as  part  of  the  con- 
spiracy the  lessee  halted  production  from  the  quarry  which, 
in  turn,  reduced  her  rent  income  which  was  paid  in  part  on 
a  ton-royalty  basis.   Judge  Hastings  in  a  concurring  opin- 
ion states  at  page  2  78  that  he  has  "grave  concern  that  the 
holding  in  the  Congress  case  goes  too  far".   But  since  the 
trial  court  in  the  Sandidqe  case  had  ruled  against  the  de- 
fendants with  respect  to  the  right  of  the  lessor  to  sue  on 
the  basis  of  Congress  and  no  issue  had  been  raised  on 
appeal  on  this  matter.  Judge  Hastings  indicates  that  the 
matter  was  properly  not  considered  in  the  majority  opinion. 


For  further  critical  comment  of  Congress,  see  also 
Volasco  Products  Co.  v.  Lloyd  A.  Fry  Roofing  Co.,  308 
F.  2d  383  (6th  Cir.,  19^^2),  discussed  below  at  page  27. 

Erone  Corporation  v.  Sltouras  Theatres  Corp. , 
166  F.  Supp.  621  (S.D.N.Y.,  1957)  also  involved  a  lessee- 
conspirator  and  the  plaintiff  lessor  was  found  to  have 
standing  to  sue.   But  the  court  in  so  holding  stated: 

"...  the  Third  Circuit  has  denied  relief 
to  a  non-operating  owner-lessor  [citing 
Harrison  and  Melrose,  supra]  v;hile  the  Ninth 
and  Seventh  Circuits  have  allowed  the  relief, 
at  least  if  the  lessee  of  the  theatre  is  en- 
gaged in  the  conspiracy  [citing  Steiner  and 
Congress,  supra] . " 

On  the  other  hand,  in  all  of  the  decisions  which  • 
have  been  decided  where  the  lessee  (or  party  in  analogous 
circumstances)  has  been  the  victim  of  a  conspiracy,  the 
lessor  (or  the  more  remotely  damaged  party)  has  not  been 
entitled  to  sue. 

The  Second  Circuit  considered  this  problem  in 
Productive  Inventions  v.  Trico  Products,  Corp.  224  F.  2d 
678  (2nd  Cir.,  1955),  cert.  den.  350  U.S.  936,  100  L.Ed. 
818,  76  S.Ct.  301(1956).   There  it  was  held  that  a  licensor 


of  a  patent  is  not  entitled  to  sue  under  the  anti- 
trust laws  for  loss  of  royalties  where  its  licensee 
was  a  victim  of  an  alleged  anti-trust  violation.   In 
this  holding  the  Second  Circuit  followed  the  earlier 
rulings  from  the  Southern  District  of  New  York  in  lessee- 
"victim"  cases  in  Folly  Amusement  Holding  Corp.  v.  Rand- 
force  A.  Corp.,  32  F.Supp.  361  (S.D.N.Y.,  1939);  and 
Westmoreland  Asbestos  Co.  v.  John  Mansville  Corp. ,  30 
F.Supp.  389  (S.D.N.Y.,  1939),  af f ' d  113  F.  2d  114 
(2nd  Cir.,  1940).   In  Productive  Inventions,  the  court 
also  approved  of  the  Harrison  decision. 

The  First  Circuit  in  its  decisions  has  followed 
the  rule  prohibiting  the  indirectly  damaged  party  from 
suing.   In  Snowcrest  Beverages  v.  Recipe  Foods,  147  F. 
Supp.  907  (D.Mass.,  1956),  a  supplier  of  a  corporation 
which  had  been  the  victim  of  anti-trust  violations  was  not 
permitted  to  recover.  Judge  Wyzanski  there  citing  the  Mel- 
rose case  from  the  Third  Circuit  and  the  Productive  Inven- 
tions case  from  the  Second  Circuit. 

In  Miley  v.  John  Hancock  Mutual  Life  Insurance  Co. , 
148  F.Supp.  299  (D.Mass.,  1957),  af f ' d  242  F.  2d  758  (1st 


Cir.,  1957)  an  insurance  agent  who  had  failed  to  re- 
ceive commissions  when  his  corapany  failed  to  obtain  a 
contract  as  a  result  of  a  conspiracy  of  the  defendants 
v/as  not  entitled  to  recover,  the  court  citing  Melrose  and 
Productive  Inventions. 

More  recent  cases  in  the  Sixth  Circuit  have 
followed  the  same  approach.   In  United  Mine  Workers  of 
America  v.  Osborne  Mining  Co.,  279  F.  2d  716  (6th  Cir., 
1960)  it  was  held  a  coal  sales  agency  could  not  recover 
damages  for  loss  of  sales  commissions  resulting  v/hen  the 
business  of  a  mining  company  it  represented  was  destroyed 
by  the  unlawful  activities  of  the  defendants.   While  this 
case  did  not  arise  under  the  anti-trust  laws  the  case  law 
under  discussion  here  was  cited  as  controlling.   The  de- 
fendants cited  Melrose,  Harrison,  Productive  Inventions 
and  Snowcrest  while  the  plaintiff  cited  Congress  and  Steiner, 
The  court  distinguished  the  latter  two  cases  by  stating: 

"In  Congress  Building  and  Steiner,  the  lessees 
were  parties  to  the  conspiracy.  ...  In  the  pres- 
ent case  unlike  the  cited  cases,  [the  mining  com- 
pany] v/as  not  a  party  to  any  conspiracy  nor  is 
there  any  claim  that  [it]  committed  any  wrong 
of  any  kind  against  [plaintiff]."  (pp.  728-29). 


The  Scime  reasoning  was  applied  by  the  Sixth 
Circuit  in  the  recent  case  of  Volasco  Products  Co.  v. 
Lloyd  A.  Fry  Roofing  Company,  308  F.  2d  383  (6th  Cir., 
1962),  cert.  den.  372  U.S.  907,  9  L.Ed.  2d  717,  83  S.Ct. 
721  (1963),  where  a  supplier  was  not  entitled  to  dam- 
ages for  loss  of  sales  it  otherwise  would  have  made  to 
its  customer  injured  as  a  x-esult  of  an  anti-trust  con- 
spiracy.  The  plaintiff  supplier  relied  upon  Congress. 
The  Sixth  Circuit  distinguished  Congress  on  the  ground 
that  "the  lessee  was  one  of  the  co-conspirators"  (page 
39  4)  and  went  on  at  pages  394-95  to  criticize  the 
suggestion  in  Congress  of  a  broader  interpretation  of 
15  U.S.C.,  Section  15. 

In  a  recent  case  arising  in  the  Second  Circuit, 
Skouras  Theatres  Corp.  v.  Radio -Keith-Orpheum  Corp. ,  193 
F.Supp.  401  (S.D.N.Y.,  1951),  a  non-operating  theatre 
o\'mer-lessor  was  held  not  entitled  to  recover  damages  for 
reduced  profits  resulting  from  a  conspiracy  of  producers 
and  distributors  directed  against  the  lessee  of  plaintiff's 
theatre.   The  court  cited  Harrison,  Melrose,  John  Mansville 
and  Productive  Inventions. 


It  should  be  noted  that  typically  in  these  cases 
where  lessors  (or  persons  similarly  situated)  have  sued 
parties  conspiring  against  their  lessees  (or  analogous 
persons) ,  the  plaintiffs  have  suffered  losses  they  other- 
wise would  not  have  incurred  or  failed  to  earn  profits 
they  would  have  earned  but  for  the  conspiracies  complained 
of.   Still,  the  complainants  did  not  have  standing  to  sue. 
Hence,  the  statement  in  the  Harrison  case,  referred  to  in 
appellants'  appeal  brief  at  page  20: 

"This  is  not  a  case  in  v;hich  by  reason  of  the 
unlav;ful  acts  of  the  defendant  a  tenant  has  been 
forced  to  default  in  his  rent.   That  situation 
need  not  be  considered  here." 

is  not  the  basis  for  differentiating  the  cases.   In  Harrison, 

the  lessor  had  a  percentage  lease  with  a  fixed  minimum  rent 

which  was  at  all  times  received.   Judge  Kirkpatrick  probably 

was  merely  emphasizing  that  the  lessor  there  had  not  in  his 

opinion  really  been  dcimaged. 

However,  in  all  the  other  so-called  "victim"  cases 

the  more  remote  complainants  had  been  injured  and  still  v/ere 

not  allowed  to  recover.   Thus,  the  critical  factor  is  not 

the  extent  of  the  loss  but  the  remoteness  of  the  lessor  to 


the  party  injuring  the  lessee-victim. 

In  the  Ninth  Circuit,  the  Steiner  case,  at  most, 
supports  the  position  that  a  lessor  can  sue  where  his 
lessee  is  a  co-conspirator  against  him.   with  this  posi- 
tion Union  does  not  disagree.   Any  suggestion  to  the 
contrary  from  the  Third  Circuit  in  the  Harrison  and  Mel- 
rose cases  cited,  supra,  is  probably  incorrect.   But  the 
Steiner  case  does  not  support  appellants'  position,  since 
appellants  were  in  no  way  the  object  of  a  conspiracy  or 
anti-trust  violation.   They  by  their  own  allegations  were 
injured  only  indirectly  as  a  result  of  the  alleged  injuries 
suffered  by  their  lessee. 

Any  broad  interpretation  of  15  U.S.C.,  Section 
15,  v;hich  may  be  read  into  Judge  Learned  Hand's  opinion 
in  Vines  v.  General  Outdoor  Advertising  Co.,  171  F.2d  487 
(2nd  Cir.,  1948),  cited  by  appellants  at  page  20  of  their 
appeal  brief,  must  be  read  in  light  of  his  more  recent 
opinion  in  Bookout  v.  Schine  Chain  Theatres,  253  F.2d 
292  (2nd  Cir.,  1958),  where  it  was  held  that  a  shareholder 
could  not  recover  for  damages  to  his  shareholdings  because 
of  conduct  v;hich  was  an  injury  to  the  corporation.   Judge 
Hand  stated: 


"As  a  new  question  it  might  perhaps  be 
argued  that  if  a  shareholder,  or  a  creditor, 
or  any  other  person  has  been  injured  by  a 
conspiracy  under  the  anti-trust  acts,  a  claim 
arises  in  his  favor  quite  separate  from  any 
claim  of  the  corporation.   Be  that  as  it  may, 
this  has  not  been  the  course  of  the  decisions, 
which  have  distinguished  between  injuries  aris- 
ing directly  from  a  conspiracy  and  those  that 
are  only  'indirectly'  or  'incidentally'  its 
result.   Such  was  the  situation  in  Loeb  v. 
Eastman  Kodak  Co . ,  supra,  183  F.  704,  709; 
Westmoreland  Asbestos  Co.  v.  John  Mansville 
Co.,  supra,  30  F.  Supp.  289,  affirmed  113  F. 
2d  114;   Peter  v.  Western  Newspaper  Union, 
supra,  200  F.2d  8S7,  872,  873;  Productive  In- 
ventions v.  Trico  Products  Corp.,  2nd  Cir., 
224  F.  2d  678;  and  Gerli  v.  Sil3c  Association  of 
America,  supra,  36  F.2d  959."   (p.295) . 

Appellants  also  quote  from  Karseal  Corp.  v.  Rich- 
field Oil  Corp. ,  221  F.  2d  358  (9th  Cir.,  1955)  at  page  21 
of  their  appeal  brief  as  follows: 

"The  treble  damage  action  is  one  for  a 
tort  and  punitive  and  compensatory  damages  is 
the  relief  granted.   'Under  the  Clayton  Act 
the  right  is  not  confined  to  persons  in  priv- 
ity with  the  wrongdoer,  but  is  given  to  anyone 
who  has  suffered  injury  to  his  business  or 
property  by  reason  of  the  wrongful  acts.'  Clark 
Oil  Co.  V.  Phillips  Petroleum  Co.,  supra,  148 
F.  2d  at  pages  582-583.   Vines  v.  General  outdoor 
Advertising  Co. ,  2d  Cir.,  1948;  171  F.  2d  487, 
491."  (p.  363) . 

However,  immediately  following  this  quotation,  the  opinion 

in  Karseal  goes  on: 


"Turning  now  to  the  cases  concerning 
'target  area'  or   proxiraate  causation,  the 
rule  is  that  one  who  is  incidentally  injured 
by  a  violation  of  the  anti-trust  laws,  — 
the  bystajider  who  was  hit  but  not  aimed  at  — 
cannot  recover  against  the  violator  [citing 
cases] . 

In  accordance  with  the  foregoing  rule, 
directness  of  injury  was  held  lacking  in 
suits  by  (a)  shareholders ,  [citing  cases] ; 

(b)  officers  of  corporations,  [citing  case] ; 

(c)  creditors  [citing  case] ;  and  (d)  Land- 
lords [citing  cases]."  (p.  393). 

The  Karseal  opinion  then  quoted  from  Conference  of  Studio 

Unions  v.  Lowe's,  Inc.,  193  F.  2d  51  (9th  Cir.,  1951): 

"[A]  Plaintiff  ...  must  show  that  he  is 
within  that  area  of  the  economy  which  is  en- 
dangered by  a  breakdov/n  of  competitive  condi- 
tions in  a  particular  industry.   Otherwise, 
he  is  not  injured  'by  reason'  of  anything  for- 
bidden in  the  anti-trust  laws. 

Such  a  construction  is  in  accordance  with 
the  basic  and  underlying  purpose  of  the  anti- 
trust laws  to  preserve  competition  and  to  pro- 
tect the  constuner.   Recovery  of  d£images  under 
the  anti-trust  laws  is  available  to  those  who 
have  been  directly  injured  by  the  lessening  of 
competition  and  withheld  from  those  who  seek  the 
windfall  of  treble  damages  because  of  incidental 
harm."  (page  36^). 

The  Conference  case  was  subsequently  cited  approvingly  in 

Snov;crest  discussed,  supra,  at  page  26,  and  the  recent 

Volasco  case  discussed,  supra,  at  page  28. 


Although  not  cited  by  appellants,  counsel  for 
appellee  feels  obliged  to  call  the  Court's  attention  to 
its  recent  opinion  in  Harraan  v.  Valley  National  Bank  of 
California,  339  F.  2d  554  (9th  Cir.,  1964).   There  an 
action  for  treble  damages  was  brought  by  an  investment 
company  v;hich  alleged  that  the  defendants  had  induced  the 
State  Attorney  General  to  place  a  Savings  and  Loan  Assoc- 
iation in  receivership  where  the  receiver  had  refused  to 
honor  the  contractual  obligations  of  the  plaintiff,  there- 
by causing  plaintiff's  injury.   The  Attorney  General  was 
alleged  to  have  participated  in  the  conspiracy  which  was 
alleged  to  be  part  of  a  larger  scheme  to  restrain  and 
monopolize  the  Arizona  money  market,  all  to  the  direct 
injury  of  the  plaintiff.   The  Trial  Court  granted  a  motion 
to  dismiss  for  failure  to  state  a  claim.   While  Judge  Brown- 
ing ' s  opinion  might  be  int  erpreted  as  narrowing  the  applica- 
tion of  the  Karseal  "target-area"  doctrine,  this  Court 
concluded: 

"There  is  nothing  in  the  allegations  of 
the  Complaint  v;hich  v/ould  preclude  proof  that 
the  alleged  conspiracy  v;as  aimed,  in  part,  di- 
rectly at  the  refinancing  arrangements  between 
[plaintiff]  and  the  Association." 


The  case  was  then  remanded  for  further  clarification  of 

the  vaguely  alleged  issues  without  a  ruling  on  whether 

a  claim  was  in  fact  stated  with  the  following  comment: 

"It  may  be  v/ell  to  repeat,  in  the 
words  of  Judge  Barnes,  that  a  motion  to 
dismiss  is  not  'the  only  effective  pro- 
cedural implement  for  the  expeditious 
haxidling  of  legal  controversies.   Pre- 
trial conference;  the  discovery  procedures; 
and  motions  for  a  more  definite  statement, 
judgment  on  the  pleadings  and  summary  judg- 
ment, all  provide  useful  tools  for  the 
sifting  of  allegations  and  the  determination 
of  the  legal  sufficiency  of  an  asserted 
claim  short  of  trial.   Rennie  &  Laughlin, 
Inc.  v.  Chrysler  Corp.,  242  F.  2d  208,  213 
(9th  Cir.,  1957).   See  also  Shull  v.  Pilot 
Life  Ins.  Co.,  313  F.  2d  445,  447  (5th  Cir., 
1963)." 

In  the  present  case,  lengthy  pre-trial  proceedings  and 
delineation  of  the  issues  in  the  Pre-Trial  Order  preceded 
the  Trial  Court's  entry  of  summary  judgment. 

Thus,  cases  arising  in  the  Ninth  Circuit  do  not 
support  appellants'  position  that  they  as  lessors  are  en- 
titled to  sue  where  their  lessee  was  allegedly  the  victim 
of  appellee's  contract  in  restraint  of  trade.   Nor  do  the 
cases  arising  in  the  other  circuits  support  their  position. 
All  of  the  cases  can  be  reconciled  where  the  lessee  is  a 
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a  claim  was  in  fact  stated  with  the  following  comment: 

"It  may  be  v/ell  to  repeat,  in  the 
words  of  Judge  Barnes,  that  a  motion  to 
dismiss  is  not  'the  only  effective  pro- 
cedural implement  for  the  expeditious 
handling  of  legal  controversies.   Pre- 
trial conference;  the  discovery  procedures; 
and  motions  for  a  more  definite  statement, 
judgment  on  the  pleadings  and  summary  judg- 
ment, all  provide  useful  tools  for  the 
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of  the  legal  sufficiency  of  an  asserted 
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In  the  present  case,  lengthy  pre-trial  proceedings  and 
delineation  of  the  issues  in  the  Pre-Trial  Order  preceded 
the  Trial  Court's  entry  of  summary  judgment. 

Thus,  cases  arising  in  the  Ninth  Circuit  do  not 
support  appellants'  position  that  they  as  lessors  are  en- 
titled to  sue  where  their  lessee  was  allegedly  the  victim 
of  appellee's  contract  in  restraint  of  trade.   Nor  do  the 
cases  arising  in  the  other  circuits  support  their  position. 
All  of  the  cases  can  be  reconciled  where  the  lessee  is  a 


victim  of  the  anti-trust  offense  which,  in  turn,  causes 
injury  to  the  lessor.   In  this  circumstance  —  which  is 
the  circumstance  of  this  case  —  the  lessor  is  not  en- 
titled to  sue.   The  only  conflict  in  the  decisions  arises 
in  circumstances  where  the  lessee  is  a  participant  in  the 
anti-trust  offense  —  which  is  not  the  circumstance  of 
this  case. 

Appellants  in  their  appeal  brief  (pp.34,  3  7) 
cite  and  discuss  Simpson  v.  Union  Oil  Co.,  377  U.S.  13, 
12  L.Ed.  2d  98,  84  S.Ct.  1051  (1954)  reversing  311  F. 
2d  764  (9th  Cir.,  1953)  where  the  Supreme  Court  held,  in 
an  action  by  a  service  station  lessee  against  the  lessor 
Union  Oil,  that  the  use  of  a  consignment  agreement  by  Union 
Oil  in  the  circumstances  of  that  case  was  illegal  under  the 
anti-trust  laws.   Even  assuming  that  the  Simpson  case 
would  be  somehow  relevant  if  the  operator  of  appellants ' 
service  station  had  been  the  plaintiff  in  this  proceeding, 
it  has  no  possible  relevance  where  the  plaintiffs  were  the 
nonoperating  contract  vendors  or  lessors  of  the  station 
who  were  not  parties  to  the  alleged  contract  in  restraint 
of  trade.  " 


Appellants  also  cite  for  the  first  time  in 
their  appeal  brief  (pp.11,  12)  Section  3  of  the  Clayton 
Act,  15  U.S.C.  Section  14,  which  prohibits  exclusive 
dealing  contracts  which  may  substantially  lessen  com- 
petition or  tend  to  create  a  monopoly.   Since  this  stat- 
ute was  neither  alleged  nor  ever  cited  in  the  pre-trial 
proceedings,  appellants  should  not  now  be  allowed  to 
claim  its  application.   But  in  any  event,  appellants 
have  no  better  standing  to  sue  under  its  provisions  than 
under  Sections  1  and  2  of  the  Sherman  Act  since  the  so- 
called  exclusive  requirements  contract  was  between  Union 
Oil  and  the  station  operators.   Accordingly,  the  fore- 
going case  discussion  applies  with  equal  force  to  any 
claim  that  Section  3  of  the  Clayton  Act  is  applicable. 

B.   Appellants  as  lessors  or  contract  vendors  of 
a  service  station  lack  standing  to  sue  under 
the  Robinson-Patman  Act,  15  U.S.C.  §13,  for 
alleged  price  discrimination  between  their 
lessee  or  contract  vendee  and  other  purchasers 
of  gasoline  from  appellee  Union  Oil  for  the 
reasons  that  appellants  at  no  time  relevant  to 
this  case  were  either  purchasers  of  products 
from  Union  Oil  or  competitors  of  Union  Oil. 

1.   Appellants  never  purchased  gasoline  from  Union 

Oil  nor  were  they  competitors  of  Union  Oil. 


In  granting  partial   sunuiiary   judgment   the 

district  court  ruled  that: 

"...  Plaintiffs  lacked  standing  to 
sue  under  §  2  of  the  Clayton  Act  as  amended 
by  the  Robinson-Patman  Act  (15  U.S.C.A.  §13)." 
(R.1987  see  also  R. 170-71). 

Although  the  District  Court  in  its  order  did  not  state 
the  specific  reasons  for  its  conclusion,  from  the  cases 
it  cites  and  the  earlier  briefs  and  argument  it  is 
clear  the  bases  for  the  Court's  conclusion  were  that 
appellants  were  neither  purchasers  from  Union  Oil  nor 
competitors  of  Union  Oil. 

Appellants  concede  they  never  were  purchasers 
(R.215;  Interrogatories  7  and  8,  R. 140-41,  and  appell- 
ants' Answers,  R.149,  177).   And  nowhere  in  the  record 
is  there  any  suggestion  that  appellants  were  competitors 
of  Union  Oil.   As  mere  lessors  or  contract  vendors  of 
the  station  to  the  actual  operators  it  is  patent  that 
appellants  could  not  possibly  be  competitors  of  Union 
Oil  in  the  areas  of  producing,  refining  or  marketing 
of  petroleum  products.  (See  appellants'  Answer  to 
Interrogatory  No.  5,  R.149).   Curiously,  appellants 


claim  Union  Oil  discriminated  in  price  in_  favor  of 
their  lessee  which,  if  true,  should  have  financially 
strengthened,  not  weakened,  their  lessee  (R.7-8,  147). 
The  real  thrust  of  appellants'  price  discrimination 
allegations  is  damage  to  the  public  interest,  as  a 
result  of  which,  somehow,  appellants  consider  them- 
selves to  have  been  injured. 

2 .   To  state  a  claim  for  price  discrimina- 
tion under  the  Robinson-Patman  Act  appellants  must  either 
have  been  purchasers  from  or  competitors  of  Union  Oil, 
the  alleged  discriminator. 

In  order  to  consider  the  several  cases  cited 
by  appellants  in  support  of  their  claim  of  price  dis- 
crimination under  Section  2(a)*,  a  brief  analysis  of 
the  structure  of  that  section  is  necessary. 


*15  U.S.C.  §13(a).   To  avoid  confusion  with 
15  U.S.C.  13a,  the  codification  of  Section  3  of  the 
Robinson-Patman  Act,  references  here  will  be  to  the 
sections  of  the  Clayton  Act  as  amended  by  the  Robinson- 
Patman  Act. 


The  cases  construing  Section  2(a)  normally  relate 
to  price  discrimination  which  results  in  injury  to  competition 
at  two  different  levels  of  competition:   (1)  competition  with 
the  seller  who  grants  the  discrimination  (primary  line 
competition),  and  (2)  competition  with  the  seller's  customer 
purchasing  at  a  lower  price  (secondary  line  competition) .* 
The  typical  situation  involving  competing  sellers  is  local 
price  cutting  by  a  large  seller  having  wide  distribution 
for  the  purpose  of  injuring  a  competing  local  competitor. 
The  typical  situation  involving  competing  purch-sers  is  the 
granting  of  a  price  advantage  by  a  common  seller  to  one  purchas- 
er but  not  to  another  purchaser.   For  a  general  discussion  of 
the  structure  of  Section  2 (a)  and  the  different  levels  of  compe- 
tition to  which  it  applies,  see  Austin,  Price  Discrimination 
and  Related  Problems  Under  the  Robinson-Patman  Act,  June,  1959 
Joint  Committee  on  Continuing  Legal  Education,  American  Law 
Institute,  Pages  40-50;  Thumann,  "Territorial  Discrimination, 
Robinson-Patman,  and  a  Rule  of  Reasonable  Probability",  8 
U.C.L.A.  L.  Rev.  363,  365-66.   See  also.  Federal  Trade  Com. 


*There  is  a  third  level,  competition  with  a  customer 
of  a  customer  purchasing  at  a  lower  price,  which  does  not 
apply  to  the  present  case. 


V.  Annheuser-Busch,  363  U.S.  536,  542-45,  4  L.  Ed.  2d  1385, 
1389-91;  Van  Camp  &  Sons  Co.  v.  American  Can  Co.,  278  U.S. 
245,  73  L.  Ed.  311  (1929) . 

All  of  the  cases  which  appellants  have  cited  to 
support  their  Section  2(a)  claims  either  present  fact 
situations  involving  injury  to  competition  at  the  level  of 
competing  sellers  or  simply  are  not  relevant  in  a  discussion 
of  Section  2(a).   Obviously,  where  a  seller  has  discriminated 
in  price  between  different  purchasers  and  has  thereby  injured 
a  competitor  of  the  seller,  the  competitor  need  not  himself 
be  a  purchaser  to  come  within  the  scope  of  Section  2 (a) . 

The  case  of  Moore  v.  Meads  Fine  Bread  Co.,  348  U.S. 
115,  99  L.  Ed.  145  (1955),  cited  and  discussed  at  Page  32  of 
appellants'  brief,  is  representative  of  this  type  of  primary- 
line  competitive  injury.   In  the  Moore  case  an   interstate 
baking  corporation  and  a  local  baker  were  engaged  in  competi- 
tion for  a  local  market.   The  interstate  baker  sharply  cut 
its  price  in  that  local  market  only  and  kept  its  prices 
high  elsewhere  and  thereby  forced  the  local  baker  out  of 
business.   This  kind  of  competition  by  the  large  interstate 
concern,  involving  the  financing  of  its  local  price  war  by 
profits  made  elsewhere,  is  what  prompted  the  words  of  Justice 


Douglas  quoted  by  appellants: 

"This  type  of  price  cutting  was  held  to  be 
'foreign  to  any  legitimate  commercial  competition' 
even  prior  to  the  Robinson-Patman  Act." 

Karseal  Corporation  v.  Richfield  Oil  Corporation, 
221  F.2d  358  (9th  Cir.,  1955),  discussed  at  page  30  of 
appellants'  brief,  does  not  involved  Section  2(a),  but 
Section  3  of  the  Clayton  Act  (15  U.S.C.  Sec.  14)  which  pertains 
to  exclusive  dealing  arrangements,  and  Sections  1  and  2  of  the 
Sherman  Act.   It  also  again  presents  the  circumstance  of 
primary-level  competition  between  competing  sellers  and  the 
lengthy  quotes  from  the  court's  opinion  must  be  understood 
in  that  context.   The  other  Ninth  circuit  case  cited  by 
plaintiff,  Steiner  v.  Twentieth  Century  Fox  Film  Corporation, 
232  F.2d  190  (9th  Cir.,  1956)  was  limited  to  Sections  1  and 
2  of  the  Sherman  Act  and  is  discussed  supra  at  page  22. 
Appellee  sees  no  relevance  of  Steiner  to  Robinson-Patman 
allegations. 

On  the  other  hand,  the  cases  considering  the  standing 
necessary  to  sue  where  secondary-level  competition  is  involved  - 
the  circumstance  of  the  operators  of  the  service  station 
here  in  issue  -  clearly  require  that  the  complainant 
must  be  a  purchaser  who  has  been  injured  by  failure  to 


receive  as  low  a  price  as  his  competitor  has  received  from 

the  same  seller. 

In  a  case  arising  in  the  Ninth  Circuit,  Bolick- 

Gillman  Company  v.  Continental  Baking  Company,  206  F,  Supp. 

151  (D.Nev.,  1961),  a  wholesale  distributor  of  bread  for 

an  Arizona  baker  sued  a  Utah  baker  under  Section  2 (a)  on  the 

grounds  that  the  Utah  baker  sold  to  a  distributor  competing 

with  the  plaintiff  at  a  lower  price  than  it  sold  to  other 

distributors  elsewhere,  thereby  allegedly  injuring  plaintiff. 

The  Nevada  District  Court  in  a  scholarly  opinion  held  that 

Section  2(a)  does  not  allow  a  cause  of  action  where  the 

complaining  party  was  neither  in  competition  with  the  defendant 

baker  nor  a  purchaser  from  the  defendant.   The  Court  stated: 

"The  question  is  whether  plaintiff  is  within 
the  scope  of  those  statutes  which  make  certain 
types  of  conduct  illegal  and  give  to  certain 
persons  the  right  to  recover  damages  which 
result  from  such  conduct.   We  note,  initially, 
that  although  Section  4  of  the  Clayton  Act 
states,  in  relevant  part,  that  'any  person  who 
shall  be  injured  *  *  *  may  sue, '  the  Courts 
have  not  seen  fit  to  read  that  provision 
literally.   Thus,  even  though  injured  by  reason 
of  violation  of  the  antitrust  laws,  certain 
persons  have  been  held  unable  to  maintain  private 
damage  suits.   Among  such  persons  are  shareholders, 
officers  of  corporations,  creditors  and  landlords. 
See  Karseal  Corp.  v.  Richfield  Oil  Corp.,  221  F.2d 
358,  363  (9th  Cir.,  1955) " 
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"[W]e  are  satisfied...  that  a  plaintiff, 
when  suing  to  enforce  the  Act  on  a  theory  of 
injury  to  primary-line  competition,  must  allege 
and  prove  that  it  was  in  competition  with  the 
defendant.   We  are  aware  of  no  cases,  and  plain- 
tiff has  cited  none,  which  have  allov;ed  a  person 
to  sue  on  a  theory  of  injury  to  primary-line 
competition  who  v;as  not,  himself,  a  competitor 
of  the  alleged  wrongdoer.   This  is  not  to  say, 
however,  that  a  person  v;ho  is  not  a  competitor 
of  the  grantor  of  a  discriminatory  price  has  no 
recourse  against  the  wrongdoer.   Another  purpose 
of  the  Act  is  to  protect  so-called  'secondary- 
line  competition.'   George  Van  Camp  &  Sons  Co., 
V.  American  Can  Co.,  278  U.S.  245,  49  S.  Ct.  112, 
73  L.  Ed.  31  (1929) .   Here,  we  are  typically 
dealing  with  a  case  in  which  one  of  two  buyers  of 
the  same  seller  is  injured  in  the  competition  for 
the  resale  of  goods  because  the  other  buyer 
obtains  his  goods  from  the  seller  at  a  more 
favorable  price.   Thumann,  op. cit. supra,  at  366. 
V7e  have  no  doubt  but  that  the  essence  of  a 
secondary-line  case  is  the  injury  to  competing 
buyers  from  the  same  seller.   See  F.T.C.  v.  Morton 
Salt  Co.,  334  U.S.  37,  45  et  seq.,  68  S.  Ct.  822, 
92  L.  Ed.  1196  (1948) ,  where  there  are  repeated 
phrases  such  as  'competitive  injury  between  a 
seller's  customers.'   Accordingly,  we  are  satis- 
fied that  a  plaintiff,  v;hen  suing  to  enforce  the 
act  on  a  theory  of  injury  to  secondary-line 
competition,  must  allege  and  show  that  he  v;as  a 
purchaser  from  the  defendant  and  that  he  was  in 
competition  with  one  or  all  of  the  favored  dealers. 
See  Youngson  v.  Tidewater  Oil  Co.,  166  F.  Supp. 
146,  147  (D.  Ore.,  1958);  Alexander  v.  Texas  Co., 
149  F.  Supp.  37,  41  (W.D.  La.,  1957);  Bairn  &  Blank, 
Inc.  V.  Philco  Corp.,  148  F.  Supp.  541,  543 
(E.D.N.Y.,  1957).   Compare  Klein  v.  Lionel  Corp., 
237  F.  2d  13,  14-15  (3rd  Cir.,  1956). 

" [W] e  are  of  the  opinion  that,  in  a  primary- 
line  case,  only  a  competitor  of  the  defendant 
is  entitled  to  the  windfall  of  treble  damages, 
and  that,  in  a  secondary-line  case,  only  a 


customer  of  the  defendant  may  bring  suit.  (pp.  152-54, 
emphasis  added.)* 

In  Klein  v.  Lionel  Corp.,  237  F.2d  13  (3rd  Cir.,  1956) 

summary  judgment  of  the  trial  court  was  affirmed  where  a 

retailer  complained  that  the  price  he  paid  to  his  middleman  " 

supplier  was  higher  than  other  large  retailers  paid  who 

purchased  directly  from  the  manufacturer.   The  Third  Circuit 

stated: 

"...an  individual  can  have  no  cause  of  action  under 
Section  2(a)  of  the  Clayton  Act  unless  he  is  an 
actual  purchaser  from  the  person  charged  with  the 
discrimination. "(pp.  14-15) 

In  Ben  B.  Schwartz  &  Sons,  Inc.,  v.  Sunkist  Growers, 

Inc.,  203  F.  Supp.  92  (E.D.  Mich.  S.D.,  1952),  a  wholesaler 

claimed  damages  for  alleged  discrimination  under  Section  2 (e) 

of  the  Clayton  Act  as  amended  by  the  Robinson-Patman  Act 

(15  U.S.C,  Sec.  13(e)),  by  a  marketing  association  for  its 


*   The  Plaintiff  in  Bolick-Gillman  had  earlier  appealed 
from  an  unpublished  opinion  dismissing  the  comprint  which  had 
alleged  violation  of  Section  1  of  the  Sherman  Act  and 
Section  2(a)  of  the  Clayton  Act.   The  Ninth  Circuit  reversed 
in  a  per  curiam  decision,  278  F.  2d  649  (9th  Cir.,  1960). 
Upon  remand,  only  Section  2(a)  was  in  issue  and  a  renewed 
motion  to  dismiss  was  granted.   The  effect  of  the  reversal 
of  the  original  dismissal  is  discussed  by  Judge  Ross  at 
footnote  1,  page  153  of  his  opinion,  where  he  makes  it 
clear  that  the  issue  of  the  Plaintiff's  standing  to  sue 
under  Section  2(a)  had  not  been  decided  by  the  Ninth  Circuit 
in  the  earlier  appeal. 
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refusal  to  provide  equivalent  services  and  facilities 

available  to  other  large  purchasers  and  for  its  refusal  to 

sell  directly  to  the  plaintiff.   The  phrasing  of  Sections 

2(a)  and  2(e)  are  strikingly  similar.   Section  2(a)  provides: 

"It  shall  be  unlawful  for  any  person  ...  to 
discriminate  in  price  between  different  purchasers 
of  commodities..." 

Section  2(e)  provides: 

"It  shall  be  unlawful  for  any  person  to 
discriminate  in  favor  of  one  purchaser  against 
another  purchaser  or  purchasers  of  a  commodity 
. . .  by  furnishing  . . .  any  services  or  facilities 
...not  accorded  to  all  purchasers  on  proportionately 
equal  terms." 

Judge  Thornton  held  that  the  alleged  violation  did 

not  fall  v;ithin  the  scope  of  Section  2(e)  and  stated: 

"How  can  plaintiffs  rely  upon  the  manner  of  dis- 
crimination for  their  cause  of  action  without  pre- 
liminarily establishing  that  they  are  purchasers? 
The  testimony  not  only  fails  to  establish  that 
plaintiffs  are  purchasers  from  defendant  but  establish- 
es positively  that  they  do  not  purchase  from  defendant. 
That  is  one  of  their  complaints  -  that  defendant  refuses 
to  sell  to  them.   Chief  Judge  Biggs  states  unequivocally 
that  one  must  be  a  direct  purchaser  to  be  entitled  to 
protection  under  the  Act.   Klein  v.  Lionel  Corp.,  3  cir., 
195  6,  237  F.2d  13.   This  seems  to  us  to  be  in  accord 
with  the  plain  language  of  this  section  of  the  Act..." 

Because  of  the  similarity  between  Sections  2 (a)  and  2 (e) 

Judge  Thornton's  reasoning  applies  with  equal  force  to 

Section  2 (a) . 
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See  also  Bairn  &  Blank,  Inc.  v.  Philco  Corporation, 

48  F.  Supp.  541  (E.D.N.Y.  1957),  where  secondary-line 

ompetition  was  in  issue  and  the  Court  stated: 

"Plaintiff  does  not  dispute  one  cannot 
have  a  cause  of  action  for  a  violation  under 
Section  2(a)  of  the  Clayton  Act,  *  *  *  unless 
one  is  an  actual  purchaser  from  the  person 
charged  with  the  discrimination.   See  Klein 
V.  Lionel  Corp.  *  *  *."   (Page  543,  emphasis 
added) . 

In  Youngson  v.  Tidev;ater  Oil  Company,  166,  F. 

upp.  146  p.  Ore.,  1958),  cited  in  Bolick-Gillman, 

upra,  and  arising  in  the  District  of  Oregon,  an  action 

as  brought  under  Section  2 (a)  by  a  service  station 

perator  against  a  gasoline  distributor  alleging  the 

istributor  had  discriminated  in  sales  of  gasoline 

o  the  operator.   Judge  Solomon  granted  a  motion  to 

ismiss  where  the  operator  failed  to  allege  he  actually 

ost  business  as  a  result  of  such  discrimination.   The 

ourt  stated: 

"In  my  view,  to  come  within  the  reach  of 
the  provisions  of  the  Robinson-Patman  Act,  one 
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"must  show  lost  profits  resulting  from  the 
necessity  of  meeting  the  prices  of  favored 
competitors  or  lost  sales  to  such  favored 
competitors,  due  to  one's  inability  to 
meet  their  prices,  or  both. 

Thus,  in  Judge  Solomon's  view,  it  was  essential  for 
the  plaintiff  to  allege  he  had  been  injured  as  a  result 
of  discriminatory  sales  to  him,  not  to  some  third  party. 
See  also,  Alexander  v.  Texas  Company,  149  F.  Supp.  37, 
40-41,  (V7.D.  La.,  1957)  to  the  same  effect. 

Since  appellants  were  neither  purchasers  from 
Union  Oil  nor  its  competitors,  the  District  court 
properly  dismissed  their  Robinson-Patman  allegations 
of  discrimination  by  Union  Oil. 


C.   Appellants'  Anti-Trust  Allocrations  are 

barred  by  the  four  year  anti-trust  statute 
of  limitations,  15  U.S.C.,  Section  15b,  be- 
cause the  last  overt  act  OGrtaininq  to  the 
contract  in  restraint  of  trade  occurred  De- 
ceraber  21,  1955,  more  than  seven  years  before 
coriiraenceraent  of  this  litigation  on  January 
13,  19  53. 

The  lease-leaseback  between  Victor  Hart  and  Union 
Oil  and  the  related  financing  arrangements  v/hich  Judge 
Rabinowitz  concluded  constituted  a  requirements  contract 
(R.35-5,  79),  v;ere  executed  Decerober  21,  1955  (R.o-7, 
31-2).*  Hart's  obligations  were  subsequently  assumed  by 
his  successor  station  operators  culminating  in  the  alleged 
financial  failure  of  the  operator  Transfare,  Inc.  (R.12; 
appellants'  brief,  p.  14).   Vvhile  appellants  now  attempt 
to  establish  that  their  injuries  occurred  much  later 
(appellants'  brief,  p.  19),  all  of  their  claims  arise 
from  and  are  a  result  of  the  December  21,  1955,  contracts. 

Even  assuming  Union  Oil's  consent  to  Hart's  sub- 
lease to  Schroeder  and  Wisel  of  February  10,  1S56,  (R.12, 
34,  77)  or  its  subsequent  consent  to  operation  by  Trans- 
fare  Inc.  (R.34) ,  or  the  May  18,  1958  quitclaim  of  the 
premises  back  to  appellants  by  Hart  and  Transfare 
(34,  77)   could  be  "overt  acts"  involving  Union  Oil,  the 


-    There  were  a  few  supplemental  documents  executed 
shortly  after  December  21,  1955  betv/een  Hart  and  the  Bank 

I  tn    n c^\        im-i,^  ^V,:=-(--i-cil  mr^■l-•(-rT=5/-fo  •!-.'-v  <-'ho  T-iranV  -FT-om  'HaT-h  was 


four-year  statute  of  limitations  would  still  bar 

appellants'  claims  since  their  action  was  not  commenced 

until  January  IS,  1963,  (R.l)  more  than  four  years  later. 

15  U.S.C.,  Section  15b  provides: 

"Any  action  to  enforce  any  cause  of 
action  under  [the  anti-trust  lav;s]  shall 
be  forever  barred  unless  commenced  v/ithin 
four  years. " 

This  court  has  stated  v;ith  precision  when  the 
statute  of  limitations  conmaences  to  run  on  an  anti-trust 
claim.   In  Steiner  v.  2  0th  Century-Fox  Film  Corporation, 
232  F.  2d  190  (9th  Cir.,  1956),  discussed,  supra,  with  re- 
gard to  the  merits  of  appellants'  Sherman  Act  claims,  the 
issue  of  when  the  statute  of  limitations  comjnenced  to  run 
was  discussed  at  length.   There  a  theater  lessee  v;as  al- 
leged to  have  conspired  with  others  against  a  lessor  to 
monopolize  the  exhibition  of  motion  pictures.   This  court 
stated: 

"The  question:   \Vhen  does  the  statute 
of  limitations  begin  to  run?  points  to  the 
first  problem  which  must  be  here  resolved. 
Appellant  contends  that  where  dairaages  are 
in  their  nature  continuing  the  statute  runs 
from  the  date  of  the  last  injury.   Under 
this  view  the  statute  of  limitations  would 
not  run  until  all  injury  to  a  claimant  had 
ceased.   V7e  must  disagree.   In  a  civil  con- 
spiracy, the  statute  of  limitations  runs  from 
the  coiim\ission  of  the  last  overt  act  alleged 
to  have  caused  damage.  [Citing  cases]. 


"Appellant  has  interpreted  the  follov/- 
ing  language  in  Suckov;  Borax  Mines  Consol. 
V.  Borax  Consolidated,  185  F.  2d  at  page  208: 

"•*  *  *  private  civil  antitrust  ac- 
tions are  founded,  not  upon  the  mere 
existence  of  a  conspiracy,  but  upon  in- 
juries which  result  from  the  commission 
of  forbidden  'overt  acts'  by  the  con- 
spirators, *  *  *.'" 

to  mean  that  the  statute  of  limitations  runs 
not  from  the  overt  act,  but  from  the  damages 
sustained.   This  quotation  from  Suckow  Borax 
Mines  Consol.  v.  Borax  Consolidated,  supra, 
is  similar  to  statements  in  Foster  &  Kleiser 
Co.  V.  Special  Site  Sign  Co.,  supra,  85  F.2d 
at  page  751,  and  Burnham  Chemical  Co.  v.  Borax 
Consolidated,  supra,  170  F.2d  at  page  577. 
These  statements  are  in  turn  based  upon  language 
in  Bluefields  S.  S.  Co.  v.  United  Fruit  Co., 
supra,  243  F.  at  page  20,  to  the  effect  that 
the  statute  of  limitations  begins  to  run  when 
the  cause  of  action  arises,  and  the  cause  of 
action  arises  when  damage  is  sustained.   V7e 
do  not  construe  these  cases  to  substantiate 
appellant's  contention.  These  decisions  merely 
hold  that  in  order  to  start  the  running  of  the 
statute  of  limitations  there  must  be  damage  oc- 
casioned by  an  overt  act.  In  a  continuing  con- 
spiracy causing  continuing  damage  without  fur- 
ther overt  acts ,  the  statute  of  limitations 
runs,  as  we  have  noted,  from  the  time  the  blow 
which  caused  the  daraage  v;as  struck.  Any  further 
internal  injury  affects  the  problem  of  how  much 
should  be  claimed  in  damages,  not  the  problem 
of  when  the  statute  of  limitations  cor.-u:aences  to 
run.   Otherv/ise,  in  a  continuing  conspiracy,  the 
cause  of  action  of  an  injured  party  would  never 
fully  develop,  nor  v;ould  there  be  any  limitation 
upon  the  right  of  action,  and  the  beneficent  pur- 
pose of  the  statute  to  delimit  the  right  to  sue 
would  be  defeated. "  [Citing  cases],  (pp. 194-95). 


The  lessee-defendant  contended  the  statvite  of 
limitations  began  to  run  upon  execution  of  the  lease 
in  which  event  the  action  would  have  been  barred  v/hile 
the  lessor-plaintiff  claimed  the  statute  of  limitations 
did  not  begin  to  run  until  the  theater  was  closed  by  the 
lessee-conspirator  prior  to  the  expiration  of  the  term  of 
the  lease  on  the  theory  the  closure  was  an  overt  act  in 
furtherance  of  the  conspiracy. 

This  court  concluded  that  whether  the  closure  of 
the  theater  was  part  of  the  conspiracy  had  not  been  de- 
termined.  The  case  V7as  accordingly  remanded  for  determin- 
ation of  this  fact.   But  the  court  made  it  clear  that  any 
damages  recoverable  would  be  limited  to  injury  from  the 
closure  of  the  theater,  since  all  earlier  damages  were 
barred  by  the  statute  of  limitations. 

The  present  facts  have  a  sr.bstantial  similarity 
to  those  of  the  Steiner  case  with  the  critical  difference 
that  in  Steiner  the  lessee  v;ho  closed  the  theater  was  a 
conspirator  and  the  closure  could  be  found  to  be  an  overt 
act  of  the  conspiracy,  whereas  here  neither  the  lessee- 
operator  Transfare  v/ho  ultimately  abandoned  the  station, 
nor  the  preceding  operators  were  part  of  a  conspiracy. 


Hence,  here,  the  last  overt  act  by  Union,  the  alleged 

wrongdoer,  which  caused  appellants'  injuries  could  only 

be  the  execution  of  the  lease-leaseback,  or  requirements 

contract,  with  Victor  Hart  on  December  21,  1955,  more 

than  seven  years  prior  to  commencement  of  the  action. 

Accord:   Suc]<:ow  Borax  Mines  Consolidated  v. 

Borax  Consolidated,  185  F.  2d  196  (Sth  Cir.,  1950) 

cert,  den.,  340  U.S.  943,  71  S.Ct.  506,  95  L.Ed.  680 

(1951),  cited  and  discussed  in  the  Steiner  opinion; 

Momand  v.  Universal  Film  Exchanges,  172  F.  2d  37  (1948) 

cert,  den.,  336  U.S.  967,  69  S.Ct.  939,  93  L.Ed.  1118 

(1949);  and  Farbenf abriken  Bayer,  A.G.  v.  Sterling  Drug., 

153  F.Supp.  589,  (D.N.J.  1957)  aff'd  on  other  grounds 

307  F.  2d  210  (3rd  Cir.,  1962),  cert,  den.,  372  U.S.  929, 

83  S.Ct.  872,  9  L.Ed.  2d  733  (1963).   In  the  latter  case, 

the  district  court  stated: 

"A  civil  action  for  conspiracy  is 
essentially  an  action  in  tort.  It  is  well 
established  that  such  an  action  cannot  be 
maintained  in  the  absence  of:  first,  the 
overt  act  of  one  or  more  of  the  con- 
spirators in  the  furtherance  of  the  con- 
spiracy; and  second,  the  consequential  dam- 
age to  the  rights  of  another  of  which  the 
overt  act  is  the  proximate  cause.   The 
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graveiraen  of  the  action  lies  not  in  the 
conspiracy  but  in  the  overt  act.   A  cause 
of  action  accrues  upon  the  commission  of 
an  overt  act  followed  by  damage  to  another 
of  which  the  overt  act  is  the  proximate 
cause.   The  statute  of  limitations  runs  from 
the  commission  of  the  last  overt  act  alleged 
to  have  caused  damage.   Park-in  Theatres  v. 
Paramount-Richards  Theatres,  D.  C,  90  F. 
Supp.  727,  affirmed  3  Cir.,  185  F.2d  407, 
certiorari  denied  341  U.S.  950,  71  S.  Ct. 
1017,  95  L.Ed.  1373?  see  also:  Northern 
Kentucky  Tel.  Co.  v.  Southern  Bell  T.  &  T. 
Co.,  6  Cir.,  73  F.2d  333,  335,  97  A.L.R. 
133,  certiorari  denied  294  U.S.  719,  55  S. 
Ct.  546,  79  L.Ed.  1251;  Steiner  v.  20th 
Century-Fox  Film  Corporation,  9  Cir.,  232 
F.2d  190,  194-195.   The  victim  of  the  con- 
spiracy may  continue  to  suffer  damage  long 
after  the  last  overt  act  has  been  committed, 
but,  if  he  is  to  preserve  his  cause  of  action, 
he  must  coiTunence  suit  within  the  period  de- 
fined by  the  applicable  statute  of  limita- 
tions. Ibid." (pp.  592-3). 

The  Court  then  quoted  at  length  from  the  opinion  of  this 
court-  in  the  Steiner  case. 

Since  the  gravamen  of  appellants'  claims  is  the 
1955  requirements  contract,  their  subsequent  injuries  are 
not  now  actionable.   For  this  additional,  alternative  reason, 
the  partial  summary  judgment  of  the  court  below  should  be  af- 
firmed. 
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VI. 
CONCLUSION 

Based  upon  the  allegations  of  a  contract  in 
restraint  of  trade  and  price-fixing  arising  out  of  the 
lease-leaseback  or  requirements  contract  of  December  21, 
1955,  between  Victor  Hart  and  Union  Oil,  one  could  per- 
haps conclude  that  had  Victor  Hart  or  his  successors 
been  the  plaintiffs  in  this  action  their  complaints 
v/ould  have  v;ithstood  a  motion  for  summary  judgment. 

But  neither  Victor  Hart  nor  the  successor  station 
operators  are  parties  to  this  action  or  any  other  action 
against  Union  Oil,  nor  are  they  in  any  way  alleged  to 
have  been  participating  conspirators.   If  anti-trust 
allegations  were  to  have  been  timely  made.  Hart  and  his 
successor  station  operators  should  have  made  such  allega- 
tions, not  appellants. 

While  the  summary  judgment  procedure  should 
surely  be  used  with  caution,  in  the  present  case  pre-trial 
discovery  proceedings  and  pre-trial  conferences  extending 
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over  more  than  two  years  before  Judge  Hodge  and  Judge 
Plumraer  were  used  liberally  in  order  to  define  the 
issues  prior  to  the  entry  of  suranary  judgment. 

It  is  respectfully  submitted  that  the  District 
Court  properly  dismissed  appellants'  Sherman  Act  and 
Robinson-Patman  Act  claims  because  of  their  lack  of 
standing  to  sue  under  either  Act.   In  addition,  appellants' 
anti-trust  claims  are  barred  by  the  four-year  anti-trust 
statute  of  liraitations  and  for  this  alternative  reason 
the  dismissal  of  appellants'  anti-trust  claims  by  the 
District  Court  should  be  affirmed. 

DATED  at  Seattle,  Washington,  September  17,  1965. 

LITTLE,    GANDY,    STEPHAN,    PALMER 
&.    SLEIvlMONS 


BY 


:    V       '^>t 


Jderbert   S.    Little 


BY:  I  s^/^m'i!  yAymzf/?f^ 

Richard  \/. '  Hems  tad 


MCNEALY  &  MERDES 


BY: 


Ecv/ard  A.    y.erdes 


Edward  A.    Merdes 


VII. 
CERTIFIGATS  OF  COUNSEL 

I  certify  that  in  connection  with  the  pre- 
paration of  this  brief,  I  have  examined  Rules  IS  and 
19  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  and  that,  in  ray  opinion,  the  foregoing 
brief  is  in  full  compliance  with  those  rules. 


Richard  W.  Hems tad 


APPENDIX  OF  STATUTES 


15  U.S.C.  Sec.  1  (Sherman  Act,  Sec.  1) 

"Every  contract,  combination  in  the  fonn 
of  trust  or  otherv/ise,  or  conspiracy,  in  re- 
straint of  trade  or  coromerce  among  the  sev- 
eral States,  or  v;ith  foreign  nations,  is  de- 
clared to  be  illegal:  *  *  *  Every  person  who 
shall  make  any  contract  or  engage  in   any 
combination  or  conspiracy  declared  by  sections 
1-7  of  this  title  to  be  illegal  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punished  by  fine  not 
exceeding  fifty  thousand  dollars,  or  by  im- 
prisonment not  exceeding  one  year,  or  by  both 
said  punishments,  in  the  discretion  of  the 
court.   July  2,  1S90.  c.  647,  §  1,  26  Stat. 
209;  Aug.  17,  1937,  c.  690,  Title  VIII,  50 
Stat.  693;  July  7,  1955,  c.  281,  69  Stat.  282.' 


15  U.S.C.  Sec.  2  (Sherman  Act,  Sec.  2) 

"Every  person  v/ho  shall  monopolize,  or 
attempt  to  monopolize,  or  combine  or  conspire 
with  any  other  person  or  persons,  to  monopolize 
any  part  of  the  trade  or  commerce  among  the  sev- 
eral States,  or  V7ith  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  convic- 
tion thereof,  shall  be  punished  by  fine  not  ex- 
ceeding fifty  thousand  dollars,  or  by  imprison- 
ment not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court. 
July  2,  1890,  c.  647,  §  2,  26  Stat.  209; 
July  7,  1955,  c.  231,  69  Stat.  282." 


15  U.S.C.  Sec.  13  (Clayton  Act,  Sec.  2,  as  amended  by 

Robinson-Patman  Act) . 

"(a)   It  shall  be  unlawful  for  any  person 
engaged  in  cominerce,  in  the  course  of  such 
commerce,  either  directly  or  indirectly,  to 
discriminate  in  price  between  different  pur- 
chasers of  commodities  of  like  grade  and  qual- 
ity, where  either  or  any  of  the  purchases  in- 
volved in  such  discrimination  are  in  commerce, 
where  such  comjuodities  are  sold  for  use,  con- 
sumption, or  resale  within  the  United  States 
or  any  Territory  thereof  or  the  District  of 
Columbia  or  any  insular  possession  or  other 
place  under  the  jurisdiction  of  the  United 
States,  and  where  the  effect  of  such  discrim- 
ination may  be  substantially  to  lessen  compet- 
ition or  tend  to  create  a  monopoly  in  any  line 
of  commerce,  or  to  injure,  destroy,  or  prevent 
competition  with  any  person  who  either  grants 
or  knov.'ingly  receives  the  benefit  of  such  dis- 
crimination, or  with  customers  of  either  of  them: 
Provided,  That  nothing  herein  contained  shall 
prevent  differentials  which  make  only  due  allow- 
ance for  differences  in  the  cost  of  manufacture, 
sale,  or  delivery  resulting  from  the  differing 
methods  or  quantities  in  which  such  commodities 
are  to  such  purchasers  sold  or  delivered:  Pro- 
vided, however.  That  the  Federal  Trade  Coramission 
may,  after  due  investigation  and  hearing  to  all 
interested  parties,  fix  and  establish  c[uantity 
limits,  and  revise  the  same  as  it  finds  necess- 
ary, as  to  particular  commodities  or  classes  of 
corumodities ,  where  it  finds  that  available  pur- 
■  chasers  in  greater  quantities  are  so  few  as  to 
render  differentials  on  account  thereof  unjustly 
discriminatory  or  promotive  of  monopoly  in  any 
line  of  commerce;  and  the  foregoing  shall  then 
not  be  construed  to  permit  differentials  based 
on  differences  in  quantities  greater  than  those 
so  fixed  and  established:  and  provided  further. 
That  nothing  herein  contained  shall  prevent 
persons  engaged  in  selling  goods,  wares,  or 


merchandise  in  coiumerce  from  selecting  their 
own  customers  in  bona  fide  transactions   and 
not  in  restraint  of  trade:  And  provided  fur- 
ther, Thfit  nothing  herein  contained  shall 
prevent  price  changes  from  time  to  time  where- 
in response  to  changing  conditions  affecting 
the  market  for  or  the  marketability  of  the 
goods  concerned,  such  as  but  not  limited  to 
actual  or  iira'ainent  deterioration  of  perish- 
able goods,  obsolescence  of  seasonal  goods, 
distress  sales  under  court  process,  or  sales 
in  good  faith  in  discontinuance  of  business  in 

the  goods  concerned. " 
*  *  * 

"(e)   It  shall  be  unlawful  for  any  person 
to  discriminate  in  favor  of  one  purchaser 
against  another  purchaser  or  purchasers  of  a 
commodity  bought  for  resale,  with  or  without 
processing,  by  contracting  to  furnish  or  fur- 
nishing, or  by  contributing  to  the  furnishing 
of,  any  services  or  facilities  connected  v/ith 
the  processing,  handling,  sale,  or  offering 
for  sale  of  such  conuuodity  so  purchased  upon 
terms  not  accorded  to  all  purchasers  on  pro- 
portionally equal  terms." 

15  U.S.C.  Sec.  14  (Clayton  Act,  Sec.  3) 

"It  shall  be  unlawful  for  any  person  en- 
gaged in  commerce,  in  the  course  of  such  commerce, 
to  lease  or  make  a  sale  or  contract  for  sale  of 
goods,  wares,  merchandise,  machinery,  supplies, 
or  other  coramodities ,  whether  patented  or  un- 
patented, for  use,  consumption,  or  resale  v/ith- 
in  the  United  States  or  any  Territory  thereof 
or  the  District  of  Columbia  or  any  insular  possess- 
ion or  other  place  under  the  jurisdiction  of  the 
United  States,  or  fix  a  price  charged  therefor,  or 


discount  from,  or  rebate  upon,  such  price,  on 
the  condition,  agreement,  or  understanding  that 
the  lessee  or  purchaser  thereof  shall  not  use 
or  deal  in  the  goods,  wares,  merchandise,  ma- 
chinery, supplies,  or  other  commodities  of  a 
competitor  or  competitors  of  the  lessor  or 
seller,  where  the  effect  of  such  lease,  sale, 
or  contract  for  sale  or  such  condition,  agree- 
ment, or  understanding  may  be  to  substantially 
lessen  competition  or  tend  to  create  a  monop- 
oly in  any  line  of  commerce.   Oct.  15,  1914, 
c.  323,  §  3,  33  Stat.  731." 


15  U.S.C.  Sec.  15  (Clayton  Act,  Sec.  4) 

"Any  person  who  shall  be  injured  in  his 
business  or  property  by  reason  of  anything 
forbidden  in  the  antitrust  laws  may  sue  there- 
for in  any  district  court  of  the  United  States 
in  the  district  in  which  the  defendant  resides 
or  is  found  or  has  an  agent,  without  respect  to 
the  amount  in  controversy,  and  shall  recover 
threefold  the  damages  by  him  sustained,  and  the 
cost  of  suit,  including  a  reasonable  attorney's 
fee.  Oct.  15,  1914,  c.  323,  §  4,  38  Stat.  731." 

15  U.S.C.  Sec.  15b 

"Any  action  to  enforce  any  cause  of  action 
under  sections  15  or  15a  of  this  title  shall  be 
forever  barred  unless  coramenced  within  four  years 
after  the  cause  of  action  accrued.   No  cause  of 
action  barred  under  existing  law  on  the  effective 
date  of  this  section  and  sections  15a  and  16  of 
this  title  shall  be  revived  by  said  sections. 
Oct.  15,  1914,  c.  32  3,  §  4B,  as  added  July  7, 
1955,  c.  2S3,  §  1,  69  Stat.  283." 
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REPLY  BRIEF 
Preface 

This  Reply  Brief  will  be  limited  to  comment  on  a  few 
of  the  points  raised  or  ignored  in  appellee's  Brief.   No  effort 
will  be  made  to  re-argue  matters  set  forth  in  Appellant's 
Opening  Brief.   Positions  taken  there  are  not  waived  but 
relied  on. 

Remoteness  of  Injury 

On  Page  17,  in  its  Summary  of  Argument,  appellee  as- 
serts that  the  injuries  suffered  by  appellants  are  too  remote 
to  be  cognizable  under  the  antitrust  laws.   We  disagree,  but 
nevertheless  feel  that  appellees  for  the  first  time  have  placed 
the  matter  in  proper  legal  perspective. 

The  question  is  not  whether  appellants  were  lessors, 
contract  vendors,  or  service  station  operators,  but  whether 
or  not  the  unlawful  actions  of  appellees  were  the  proximate 
cause  of  appellants'  injuries. 

Appellee,  as  is  customary  in  antitrust  cases,  seeks  to 
set  this  case  off  from  others  by  razor-fine  distinctions.   The 
argument  made  is  that  the  lessor  can  recover  only  when  it  joins 
the  lessee  as  a  defendant  or  conspirator.   It  need  not  keep  the 
lessee  in  the  case  but  only  have  him  in  at  the  beginning. 
This  in  essence  is  the  argument  advanced  on  Page  20  of  appel- 
lee's Brief.   It  is  on  this  basis  that  appellee  seeks  to  avoid 


Iteiner  v.  Twentieth  Century  Fox  Film  Corporation  (9th  Cir.  1956) 
32  F.  2d  190,  cited  and  quoted  from  on  Pages  13,  14  and  15  of 
ur  opening  Brief.   In  Steiner  the  lessee  was  an  original  def en- 
ant,  but  the  case  was  dismissed  as  to  him. 

Appellee,  on  Page  22  of  its  Brief,  in  effect  urges  this 
lourt  to  depart  from  the  doctrine  of  Steiner  in  favor  of  the 
uch  criticized  and  sometimes  repudiated  holding  in  Harrison 
.  Paramount  Pictures,  Inc.,  115  F.  Supp .  312,  affirmed  211 
.  2d  405.   Even  there  the  Court  pointed  out  on  Page  317  that 
he  unlawful  acts  had  not  forced  the  tenant  to  default  on  the 
ent,  which  at  all  times  had  been  paid  in  full;  further,  that 
he  plaintiff  and  defendants  there  had  no  direct  business  deal- 
ngs.   These  statements  alone  make  Harrison   inapplicable  here. 

On  Page  30  of  its  Brief,  appellee  states  that  -- 

"Appellants  were  in  no  way  the  object  of 
a  conspiracy  or  antitrust  violation.   They, 
by  their  own  allegations,  were  injured 
only  indirectly  as  the  result  of  the  al- 
leged injury  suffered  by  their  lessee," 

The  statement  is  inapplicable.   Perhaps  appellants 

•ersonally  were  not  the  object  of  the  antitrust  violation,  but 

:heir  property  was.   The  injury  was  to  appellants'  property,  and 

.t  was  direct.   It  was  appellants'  property  which  was  the  very 

mbject  matter  of  the  involved  transactions  which  Judge 

labinowitz  held  to  constitute  an  exclusive  requirements  contract. 

:t  was  appellants'  property  which  was  the  subject  of  the  lease 

md  the  lease-backs.   The  secret  rebates  and  secret  guarantees 

lad  to  do  with  petroleum  products  sold  on  the  property  and 

jayments  made  to  the  bank  toward  the  purchase  of  it.    The 


it  the  property  and  brought  for  the  purpose  of  enforcing  the 
Illegal  requirements  contract.   It  was  the  acts  of  appellee, 
iirected  to  the  property,  which  forced  Transfare,  Inc„  to 
vacate  the  property  and  which  made  it  impossible  for  appellants 
:o  lease  the  property  and  diminished  its  sale  value.,   Ap- 
jellants  are  not  "the  bystander  who  was  hit  but  not  aimed  at" 
tientioned  in  Karseal  Corp.  v.  Richfield  Oil  Corp.,  221  F.  2d 
358  Oth  Cir.,  1955),  quoted  by  appellee  on  Page  32  of  its 
Brief.   These  injuries  were  inflicted  directly  on  appellants' 
property.   Appellees  cannot  escape  liability  simply  by  con- 
;ending  that  Transfare,  Inc.,  the  one-time  lessee,  was  also 
Injured. 

Section  3  of  Clayton  Act 

Under  II, D,  on  Page  11  of  its  Brief,  appellee 

ittempts  to  avoid  the  impact  of  Section  3  of  the  Clayton  Act, 

L5  USCA,  Section  14,  by  asserting  that  no  allegation  of 

violation  of  Section  3  is  found  in  the  Complaint  nor  stated 

:o  be  an  issue  in  the  Pre-Trial  Order «   The  record  does  not 

sustain  appellee.   Judge  Hodge,  by  Section  8  of  his  Pre-Trial 

Drder  (R.118),  granted  appellants  leave  to  amend  — 

"to  further  clarify  their  position 
with  respect  to  violation  of  the 
antitrust  laws  relied  upon." 

Appellants  amended  in  accordance  with  the  leave 

jranted  (R.119)  and  alleged  violation  of  — 


_   T   _ 


"the  antitrust  laws  of  the  United 
States  as  same  are  defined  in  Sec- 
tion 1  of  the  Clayton  Act,  Title  15, 
Section  12,  USCA.  „  .  ,  ." 

Section  15  of  the  Complaint  (R.IO)  pleads  facts  es- 
ablishing  the  violation.   Nor  did  appellants  at  any  time 
bandon  their  claim  as  to  violation  of  Section  3  of  the  Clayton 
ct;  neither  did  appellees  ever  challenge  the  sufficiency 
f  the  Complaint  in  that  respect  or  make  any  mention  of  Sec- 
ion  3  in  its  various  motions  for  summary  judgment.   The 
Motion  for  Partial  Summary  Judgment  and  for  Supplementary  Pre- 
rial  Order  Further  Limiting  Issues"  (R.187)  was  limited  to 
ections  1  and  2  of  the  Sherman  Act  (R,187)  and  Section  2  of 
he  Clayton  Act  (R.188)  ,   Judge  Plummer  did  not  grant  the 
otion  as  made,  but  by  "Memorandum  to  Counsel  and  Order"  (R.197) 
ound  that  appellants  lacked  standing  to  sue  under  Sections  1 
nd  2  of  the  Sherman  Act  or  Section  2  of  the  Clayton  Act  and  — 

"that  m  so  holding  all  antitrust  claims 
will  be  eliminated."   (R.198) 

Appellants,  believing  the  holding  to  be  in  error, 

ave  prosecuted  this  appeal » 

tatute  of  Limitations 

Triple  damage  actions  are  granted  by  15  USCA,  Sec- 
ion  15,  being  Section  4  of  the  Clayton  Act,  to  "any  person 
njured  in  his  business  or  property,"  and  the  recovery  al- 
owed  is  "threefold  damages  by  him  sustained."   Under  appel- 
ee ' s  theory,  the  action  was  barred  before  it  arose.   Appellee 


-  4  - 


70uld  have  the  four-year  statute  commence  to  run  on  Decem- 

)er  21,  1955.   But  how  could  the  statute  commence  to  run  until 

:he  right  of  action  had  accrued?   What  action  could  appellants 

lave  brought  against  appellee  on  December  21,  1955?   They  had 

luffered  no  damage  to  business  or  property.   This  is  not  an 

iction  by  the  United  States  brought  in  the  public  interest. 

:t  is  an  action  based  on  injury  suffered  by  appellants  and 

lould  not  arise  until  appellants  were  injured.   On  December  21, 

.955,  and  for  years  thereafter,  appellants  were  receiving 

•ayments  under  their  contract  to  sell  the  service  station  to 

lart.   Hart's  assignees  eventually  abandoned  the  contract  and 

[uitclaimed  the  property  to  appellants,  who  retained  all  pay- 

lents  previously  made.   Appellants  leased  the  service  station 

.o  Transfare,  Inc.  and  received  rental  payments  until  April  12, 

.961,  when,  by  reason  of  the  unlawful  acts  of  appellee, 

'ransf are ,  Inc.  discontinued  the  rental  payments  and  vacated 

;he  property.   At  this  point  the  impact  of  the  violation  was 

:elt  by  appellants.   They  lost  the  rental  and  the  value  of  the 

>roperty  was  depressed  by  reason  of  the  action  of  appellee. 

Nor  do  the  authorities  cited  by  appellee  reach  a 

lifferent  conclusion.   In  Steiner  v.  Twentieth  Century  Fox 

'ilm  Corporation  (9th  Cir. ,  1956),  232  F.  2d  190,  cited  and 

[uoted  from  on  Pages  49  and  50  of  appellee's  Brief,  the 

lourt,  in  commenting  on  earlier  cases,  said  -- 

"Those  decisions  merely  hold  that 
in  order  to  start  the  running  of 


the  statute  of  limitations,  there 
must  be  damages  occasioned  by  an 
overt  act , " 

Again,  on  Page  52  of  its  Brief,  appellee  quotes  from 

irbenfabriken  Bayer,  A.G.  v.  Sterling  Drug,  153  F.  Supp .  589 

uC.N.J,  1957),  where  the  Court  points  out  that  the  statute 

immences  to  run  when  the  action  accrues,  and  that  the  action 

icrues  when  two  separate  events  occur  -- 

"first,  the  overt  act  of  one  or  more 
of  the  conspirators  in  the  furtherance 
of  the  conspiracy;" 

and 

"second,  the  consequential  damage  to 
the  rights  of  another  of  which  the 
overt  act  is  the  proximate  cause." 

Furthermore,  this  is  not  a  conspiracy  case.   The 
isis  of  the  action  is  a  contract  in  restraint  of  trade,  whereby 
ipellee  successfully  attempted  to  monopolize  and  did  monopo- 
ze .   It  is  properly  summarized  in  appellant's  answer  to  Union 
.1  Interrogatory  No.  1  (R. 147-149),  which  in  turn  is  quoted  on 
iges  12  and  13  of  appellee's  Brief. 

It  is  not  the  written  agreement  of  December  21,  1955, 
;anding  alone  which  constitutes  the  violation,  but  such  agree- 
mt  together  with  various  leases,  lease-backs,  discounts, 
scret  guarantees,  oral  agreements  made  and  extracted,  and  the 
ineral  course  of  action  followed  by  appellee  which  Judge 
ibmowitz  found  to  constitute  the  exclusive  requirements  con- 
:act  of  long  duration  which  we  contend  violated  the  antitrust 
iws.   The  written  agreement  of  December  21,  1955,  was  the 


2ginning  and  not  the  final  consuinination  of  the  illegal  arrange- 
2nt . 

jpreme  Court 

As  pointed  out,  beginning  on  Page  31  of  appellants' 
rief,  the  rule  narrowly  restricting  the  right  to  sue  for  vio- 
ation  of  the  antitrust  laws  is  not  supported  by  the  Supreme 
Durt.   Safeway  Stores  v.  Vance  (1957)  355  US  389,  78  S.Ct.  358, 
L.  ed.  2d  350,  and  Nashville  Milk  Company  v.  Carnation 
jmpany  (1958)  355  US  373,  78  S.Cto352,  2  L.  ed ,  340,  cited 

1  Page  32,  are  ignored  by  appellee,  and  Moore  v.  Mead's  Fine 
read  Company  (1954),  348  US  115,  75  S.Ct. 148,  99  L,  ed.  145, 
3  given  passing  comment  on  another  point. 

We  submit  that  when  Harrison,  supra,  and  the  authori- 
ies  cited  by  appellee,  are  considered  in  the  light  of  the 
ecent  Supreme  Court  pronouncements,  the  contention  advanced 
y  appellee  cannot  be  sustained. 

ummary  Judgment  for  Appellants 

Appellant,  in  its  opening  Brief,  pointed  out,  begin- 
ing  on  Page  33,  that  on  the  basis  of  the  recent  decrees  in 
impson  v.  Union  Oil  Co,  of  Cal.,  377  US  13,  84  S.Ct. 1051, 

2  L.  ed.  2d  98,  appellants  are  entitled  to  summary  judgment 
n  the  issue  of  liability.   This  point  is  also  ignored  by 
ppellee . 


Dated  October  8th,  1965, 


Respectfully  submitted. 


^ 


W.C.  ARNOLD,  Attorney  for  Appel- 
lants 


CERTIFICATE  OF  COUNSEL 


I  certify  that  in  connection  with  the  preparation  of 
his  Brief  I  have  examined  Rules  18  and  19  of  the  United 
tates  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
y  opinion,  the  foregoing  Brief  is  in  full  compliance  with 
hose  rules. 


W.C,  ARNOLD,  Attorney  ^for  Appel- 
lants 
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'E:   Throughout  this  Brief  transcript  references  apply  to  Vol, 
■  the  transcript  unless  otherwise  indicated,] 


JURISDICTION 

By  the  first  cause  of  action  set  forth  in  their 
•laint  (TR  1-18-119)  Appellants  seek  threefold  damages  for 
ation  of  the  Anti-Trust  laws  as  the  same  are  defined  in 
ion  1  of  the  Clayton  Act,  Title  15,  Sec,  12,  USCA  (TR  119) 
jurisdiction  was  vested  in  the  District  Court  by  Section 

the   Clayton  Act,  Title  15,  Section  15  USCA.   The  juris- 
ion  of  the  Court  to  review  the  Judgment  below  was  granted 
Itle  28,  Section  1291  USCA,   The  second  and  third  causes 
ction  set  forth  in  the  Complaint  are  not  brought  under 
ew  by  this  appeal.   Section  1  of  the  Complaint  was 
.ded  (TR,  119)  , 
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STATEMENT  OF  THE  CASE 

The  controversy  arises  from  transactions  having  to 
/ith  a  service  station  for  the  distribution  of  gasoline  and 
ited  products  located  at  Fairbanks,  Alaska,  and  ovmed  by 
^llants  Robert  Hoopes  and  his  v/ife,  Rae  S.  Hoopes,  and 
1  or  leased  by  them  to  service  station  operators  who,- 
igreeinent  v/itJ-i  Appellee,  purchased  their  requirements  ex- 
>ively  from  Appellee, 

During  the  course  of  discovery  proceedings  Appellee 
jcted  (TR  126)  to  answering  interrogatories  respecting  the 
itence  or  non-existence  of  agreements  with  its  service 
:ion  operators  (TR  122-123)  providing  for  rebates  or  dis- 
its  from  posted  prices  to  such  operators  who  purchased 
.r  requirements  exclusively  from  Appellee.   The  basis  of 
objection  v/as  that  the  interrogatories  involved  alleged 
.ation  of  the  Robinson-Patman  Act  and  appellants  were  not 
.tied  or  had  no  standing  to  sue  for  such  violation, 
126-217) ,   In  aid  of  its  objection,  Appellee  moved  for 
:ial  summary  judgment  (TR  187)  on  the  ground  that  Appell- 
;  lacked  standing  to  sue  and  that  Appellee  could  "not 
sibly"  constitute  a  monopoly  in  violation  of  the  Sherman 
(TR.  187) ,  and  further  that  the  action  was  barred  by  the 
:-year  Statute  of  Limitations.   The  trial  court  (TR  197) 
ited  summary  judgment  on  the  ground  that  Appellants  lacked 
iding  to  sue  for  the  reason  that  they  were  not  persons 

1  -2- 


ired  in  their  business  or  property  by  reason  of  anything 
)idden  in  the  Anti-Trust  laws,  (TR,  197).   No  evidence  was 
;n  and  the  facts  pertinent  to  the  trial  court's  decision 
:he   Motion  for  Summary  Judgment  are  found  in  the  plead- 
>,  exhibits,  affidavits  and  interrogatories  of  record. 
COMPLAINT 

Appellants  by  their  Complaint  allege  that  Appellee 
;he  largest  or  second  largest  factor  in  the  sale,  market- 
and  distribution  of  petroleum  products  in  the  Fairbanks 
•opolitan  Area  (TR,  3)  and  in  Alaska  as  a  whole  (TR,  5) 
that  the  Fairbanks  Metropolitan  Area,  as  a  result  of 
.ation  and  limited  transportation  is  an  economic  and 
)etitive  marketing  region  with  respect  to  petroleum 
iucts,  separate  and  distinct  from  other  parts  of  Alaska 

4)  and   that  Alaska  itself  is  a  similar  separate  and 
:inct  region  (TR=  5) .   These  allegations  are  substantially 
.tted  by  paragraphs  V,  VI,  VII  and  VIII  of  Appellee's 
'er  to  Amended  Complaint  (TR  133-134)  and  the  allegations 
substantiated  by  defendant's  Exhibits  A  &  B  (TR  219-220) 
dng  gasoline  sales  in  millions  of  gallons  in  Alaska 
in  the  Fairbanks  area,  together  with  comparative  sales 
Itandard  Oil  Company  and  Texaco  (TR.  4  of  Vol,  III),  its 
competitors.   It  is  further  alleged  (TR.  9-10)  that 
:llee  by  a  series  of  transactions  herein  generally  des- 
•ed,  and  more  specifically  set  forth  in  paragraphs  10,  11, 
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13,  14  and  15  of  Appellants'  Complaint  (TR.  6-9), 
into  effect  an  over-all  arrangement  and  plan  which 
I  considered  together  with  the  dominent  marketing  pos- 
)n  of  Appellee  was  intended  to  and  did  foreclose  or 
libly  foreclose  competition  in  a  substantial  line  of 
lerce  throughout  an  area  of  competition,  and  constituted 
ixclusive  requirements  contract  of  long  duration  in 
;raint   of  trade  and  a  monopolization  or  an  attempt  to 
)polize  trade  and  commerce  and  a  discrimination  in  prices 
•ged  and  a  contract  or  agreement  for  the  sale  of  gasoline 
iucts   on  condition  that  the  purchaser  should  obtain  all  of 
requirements  from  Appellee  and  not  use  or  deal  in  the 
lodities  of  its  competitors,  all  in  violation  of  the 
.-Trust  laws  of  the  United  States, 

Appellants  in  naragraph  24  (TR.  14) ,  25  (TR.  15) ,  26 
15) ,  27  (TR,  16)  and  28  (TR.  17) ,  allege  that  by  reason 
.itiqation  commenced  by  Appellee  in  the  State  Court  at  Fair- 
is  more  fully  discussed  supra  and  the  claim  of  Appellee 
right  of  possession  of  the  service  station,  threats  of 
:inued  litigation  and  dei'aands  that  Appellee's  products  be 
I  exclusively  on  the  premises  by  lessees  or  purchasers,  made 
I  during  and  after  litigation  and  continuing  until  the  comm- 
iment  of  tiiis  suit,  Traisfare,  Inc.,  the  service  station  oper- 
■  became  financially  involved  and  vacated  the  service  station 
it  was  impossible,  by  reason  of  the  acts  of  Appellee  for 
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ellants  to  sell  or  lease  the  service  station  and  that 
e  remained  idle.   Appellants  allege  (TR<,  17)  they  were 
aged  by  the  wrongful  or  unlawful  actions  of  Appellee  in 
lation  of  the  anti-trust  laws  and  are  entitled  to  three- 
1  damages , 
CASE  IN  THE  STATE  COURT 

As  previously  set  forth,  Appellee   brought  action 
Lnst  Appellants  and  Transfare,  Inc.,  the  operator  of  the 
(/ice  station,  to  recover  possession  and  for  damages, 
Lng  their  suit  on  the  alleged  existence  of  a  lease.   The 
Lgation  was  pending  from  October  27,  1958  until  April  11, 
2,  during  which  time  Transfare,  Inc»,  vacated  and  the 
nises  remained  vacant  throughout  that  litigation  and  until 
ree  quieting  title  in  Appellants  was  entered  in  this  case 
\pril  27,  1963.   Judge  Jay  Rabinowitz,  who  heard  the  case 
lout  a  jury  in  the  State  Court,  found  that  no  lease  ex- 
ad,  but  did  find: 

"A  requirements  contract  wnich  purported 
to  bind  Hart  ***  to  purchase  Union  gasoline 
for  sale  on  the  subject  premises"  (TR^,  79) 

apparent  purpose  of  v^hich  - 

"Was  to  bind  the  owner  operator  to  Union's 
product,  as  well  as  to  impose  a  sanction  in 
order  to  obtain  an  exclusive  outlet  for 
Union's  gasoline"  (TR  79) 

that  - 

;         "It  is  apparent  that  Union  desired  to  tie  up 
1         the  subject  premises  to  maintain  an  exclusive 

outlet  for  the  sale  of  its  gasoline  (TR.  85-86) 

*  *  * 
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"The  consent  clause  is  part  and  parcel  of  Union's 
objective  of  maintaining  its  exclusive  outlet  by 
continued  binding  of  the  owner-operator  or  the 
subject  premises  to  a  requirements  contract o 
Since  the  date  of  the  alleged  breaches  by  defen- 
dants and  the  inception  of  this  litigation  to  the 
date  of  trial,  Union  has  received  of  defendants 
precisely  the  object  of  the  overriding  intent  of 
Union  throughout  this  transaction,  and  that  is 
that  since  the  alleged  breaches  to  the  date  of 
trial.  Union's,  and  only  Union's,  gasoline  has 
been  sold  from  defendants'  premises,"  (TR.  87) 

.ATERAL  ESTOPPEL 

The  above  quotations  are  from  the  opinion  of  Judge  Jay 
.nowitz  dated  October  19,  1961,  and  incorporated  by  ref- 
ice  as  a  part  of  the  Findings  of  Fact  and  Conclusions 
jaw  in  Civil  Action  10,230  in  the  State  Court  at  Fairbanks, 
.tied  "Union  Oil  Company  of  California,  a  corporation, 
.ntiff,  vs.  Robert  Hoopes  and  Rae  So  Hoopes,  defendants", 
)far  as  the  same  are  consistent  with  the  Findings  of 
;  entered  in  said  cause  (TR,  26).   There  are  no  incon- 
:encies  (TR.  26-39)  . 

Judge  Walter  H.  Hodge,  by  his  pre-trial  order  of  May 
1963,  in  this  case  (TRo  114-115)  held  that  under  the 
:rine  of  collateral  estoppel  the  issues  "of  fact  and  law" 
irmined  in  Civil  Action  10,230  at  Fairbanks  and  essential 
:he  judgment  in  that  case  could  not  be  relitigated  here 
on  the  trial  of  this  case  "are  to  the  extent  material, 
)e  deemed  and  considered  as  exclusively  established"  be- 
!n  the  litigants  here.   Appellee  does  not  dispute  the 
.ing  effect  of  the  former  proceedings  (TR,  10,  Vol,  3), 


-6- 


INTERROGATORIES 


Answers  to  interrogatories  propounded  to  Appellant 
2rt  Hoopes  subs^ntiate  the  allegations  of  the  Complaint 
147). 

Answers  to  interrogatories  propounded  to  Appellee 
)far  as  they  were  answered  at  all , established  the  alleg- 
)ns  of  the  Complaint  as  to  Appellee's  position  as  a  major 
iucer ,  refiner,  of  petroleum  products  in  the  Pacific  Coast 
if    a  fact  which  can  hardly  be  disputed.   But  as  previously 
:ioned  (page  2,  supra)  Appellee  failed  to  answer  interrog- 
:ies  No.  11  (TR.  122)  ,  12  and  13  (TR,  123)  having  to  do 
1  rebates  from  posted  prices  given  to  service  station 
rators  who  purchased  their  requirements  exclusively  from 
jllee.   The  amended  interrogatories  were  served  and  filed 
lay  of  1963  and  objections  to  ansv;ering  Nos »  11,  12  and 
nade  by  Appellee  have  completely  dominated  this  case  from 
1   until  now  (TR,  120) . 
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SFLCIFICATIONS  OF  ERROR 
Trial  Court  erred  - 

(1)  By  that  portion  of  its  pre-trial  order  of  May 
1963  (TR,  14)  denying  Appellants'  Motion  for  Summary 

jment  on  the  issue  of  liability; 

(2)  By  its  Memorandum  to  Counsel  of  October  15,  1963 
,  170)  holding  that  Appellants,  not  being  or  having  been 
>etitive  purchasers  of  the  products  of  the  Appellee,  had 
standing  to  sue  for  damages  for  violation  of  Section  2  of 

Clayton  Act  as  amended  by  the  Robinson-Patman  Act 
USCA  Sec,  13),  and  that  Appellee  need  not  ansv/er  interrog- 
ries  seeking  information  respecting  such  violation; 

(3)  By  its  Memorandum  to  Counsel  and  Order  of  April 
.965  (TR^  197)  holding  that  appellants  lacked  standina  to 

under  Sections  1  and  2  of  the  Sherman  Act  (15  USCA  Sec, 
id  2)  for  the  reason  that  not  being  operators  of  the 
rice  station  v/hich  is  the  subject  of  this  suit,  but  owners, 
5ors  or  contract  vendors  thereof,  they  are  not  persons  in 
:d  in  their  business  or  property  by  reason  of  anything 
[jiiden  in  the  Anti-Trust  Laws  within  the  meaning  of  15 
\i   Sec.  15  and  also  lacked  standing  to  sue  under  Section  2 
1:  he  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act 
lusCA  Sec.  13) . 

(4)  By  its  Order  of  April  27,  1965,  directing  Partial 
^ry  Judgment  upon  Less  than  All  Claims,  entered  herein  on 
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pril  27,  1965,  holding  that  Appellants  recover  nothing 
jainst  Anpellee  for  violation  of  Sections  1  and  2  of  the 
nerman  Act  (15  USCA  Sec,  1  and  2)  or  Section  2  of  the  Clayton 
2t    (15  USCA  Sec.  13)  or  any  of  the  other  Federal  Anti-Trust 
aws,  including  Section  3  of  the  Clayton  Act  (15  USCA  Sec,  14) ; 

(5)   By  entertaining  and  granting  Motion  for  Sumir.ary 
jdgment  before  discovery  was  completed  and  while  a  genuine  issue 
5  to  material  facts  existed. 
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oUru"l/ix\l     Or     riKCjurllJiN  j. 

The  Complaint  states  a  cause  of  action  for  violation 
)f  the  Anti-Trust  laws.   The  ansv/er,  interrogatories  and 
idmissions,  together  with  the  Findings  of  Fact,  Conclusions 
>f  Law  and  Judgment  of  the  Alaska  State  Court  at  Fairbanks 
.n  an  action  between  the  same  parties,  and  by  which  Appellee 
.5  bound  under  the  doctrine  of  collateral  estoppel,  establish 
luch  a  violation. 

Appellee  objected  to  answering  interrogatories  con- 
:erning  secret  rebates  and  kickbacks  to  its  independent 
lervice  station  operators  and  contended  that  appellants,  not 
leing  purchasers  of  Appellee's  petroleum  products,  and 
essors  rather  than  operators  of  the  service  station,  had  no 
;tanding  to  sue. 

The  Trial  Court  granted  summary  judgment  on  that  basis 
afore  discovery  was  complete.   Violation  of  the  Anti-Trust 
aws  having  been  established,  and  Appellants  having  been 
ersons  injured  in  their  business  and  property  by  such  violation, 
ummary  judgment  should  have  been  entered  for  Appellants  rather 
han  Appellee.   The  case  should  be  remanded. 
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NOTE:   Sections  of  the  Anti-Trust  Laws  referred  to  in  this 
rief  are  Reproduced  in  full  in  the  appendix) . 


ARGUMENT 
HE  PRESENT  POSTURE  OF  TliE  CASE 

It  can  hardly  be  contended  that  the  Complaint  does 
ot  state  a  violation  by  Appellee  of  Section  1  of  the  Sherman 
ct,  Title  15,  Sec.  1,  USCA,denouncinq  contracts  in  restraint 
f  trade  and  Section  2  of  the  Sherman  Act,  Title  15,  Sec,  2, 
SCA,  making  it  a  crime  to  monopolize  or  attempt  to  monopolize 
ny  part  of  trade  or  commerce,  and  Section  3  of  the  Clayton 
ct,  Title  15,  Sec,  14,  USCA  making  in  unlawful  to  sell, 
ontract  to  sell  or  lease  commodities  on  condition,  aareement 
r   understanding  that  the  lessee  or  purchaser  shall  not  deal 
n  the  commodities  of  competitors  v/hen  the  effect  may  be  to 
ubstantially  lessen  competition  or  tend  to  create  monopoly 
n  any  line  of  commerce. 

These  are  Anti-Trust  laws  and  an  action  for  three-fold 
amages  is  granted  "to  any  person  who  shall  be  injured  in  his 
usiness  or  property  by  reason  of  anything  forbidden  by  the 
nti  -  Trust  Laws"  by  Section  4  of  the  Clayton  Act,  Title  15, 
ec,  15,  USCA, 
NY  PERSON  INJURED 

j      We  come  now  to  the  decisive  point  in  this  appeal, 
adge  Plummer  held  by  his  Memorandum  to  Counsel  and  Order  of 
pril  8,  1965  (TR.  197-200)  that  Appellants  lacked  standing  to 
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ue  for  violations  of  Section  1  and  2  of  the  Sherman  Act, 
Itle  15,  USCA,  Sections  1  and  2,  and  Section  2  of  the  Clayton 
.ct,  as  amended  by  the  Robinson-Patman  Act,  Title  15  USCA, 
ec.  13 o   He  made  no  mention  of  Section  3  of  the  Clayton 
.ct,  Title  15,  Sec.  14  USCA,  although  he  stated  his  belief 
hat  in  so  holding  all  Anti-Trust  claims  were  disposed  of 
TR.  198) .   He  specifically  disclaimed  any  intention  of 
:uling  on  the  issue  of  monopoly  (TR,  198)  , 
HE  ISSUE 

The  issue  then  is  not  whether  Appellee  has  violated 
he  Anti-Trust  Laws.   A  violation  is  well  pleaded  and  as 
aid  in  Simpson  v^  Union  Oil  Company  of  California  (9th  Cir. 
963),  311  F.  Repo  2d  764,  765,  and  in  the  same  case  on 
ppeal,  Simpson  v.  Union  Oil  Company,  12  L„  ed  2d  98  (Dec, 
pr,  20,  1964)  a  violation  will  be  assumed  for  the  purpose 
f  the  Motion  for  Summary  Judgment. 
TANDING  TO  SUE 

Judge  Plummer  found  at  the  urging  of  Appellee,  that 

ppellants  v/ere  not  injured  by  reason  of  the  assumed  violation 

nd  therefore  have  no  standing  to  sue.   Appellee's  contentions 

i 

s  evidenced  by  the  record  are  - 

1       (1)   Appellants  as  Lessors  have  no  standing  to 

.ue  (TR.  7,  Vol.  3)  and 

(2)   Appellants,  not  being  or  having  been  competitive 

purchasers  of  the  products  of  Appellee  are  not  entitled  to 

ue  for  damages  for  alleged  violation  of  the  Robinson-Patman 
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Act.   (Appellee's  objections  to  answering  interrogatories 

(TR.  126-127). 

(1)   LESSORS 

This  Court  pointed  out  in  Simpson  v.  Union  Oil  Company 

(Appellee   here)  311  F,  2d  764,  768  that  a  treble  damage 

action  is  in  tort  and  not  affected  by  privity  of  contract 

or  lack  of  its   The  Supreme  Court  on  appeal  went  further 

and  iield  that  there  is  actionable  wrong  whenever  restraint  of 

trade  or  monopolistic  practice  has  an  impact  on  the  market  - 

"And  it  matters  not  that  complainant  may  be 
only  one  merchant," 

Harrison  v,  Paramount  Pictures,  115  F,  Supp,  312 ^  Aff, 
3rd  Cir:,  211  F,  2d  405,  C.D,  348  U,S.  628,  was  relied  upon 
by  Appellee  in  the  Court  belov;  and  an  effort  v/as  mde  by  App- 
ellants to  distinguish  the  decision  of  this  court  in  Sterner 
v.  Twentieth  Century  Fox  Film  Corporation  (9th  Cir,  1956) 
232  F,  2d  190. 

Application  of  the  holding  of  this  Court  in  Steiner, 

supra,  must  turn  on  the  factual  situation  that  existed  in 

Steiner  when  the  case  was  heard  and  decided  as  compared  v/ith 

the  factual  situation  here  on  the  present  state  of  the  record. 

I 

Appellant  Steiner  was  the  owner  there,  as  are  Appellants  here. 

The  Hansens  were  the  lessees  of  Appellant  there  as  Transfare, 

Inc.,  here,  between  May  19,  1958  and  April  30,  1961,  although 

!that  status  was  denied  by  Appellants.   The  Hansens,  as  lessees 

I 

|there,    were    not   parties    to   the    litigation   and    Transfare  ,Inc ,  , 
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IS  the   Lessee  of  Appellants  during  the  period  above  men- 

;ioned  is  not  a  party  to  the  litigation  here;  the  case  having 

)een  dismissed  as  to  therrio   The  Hansens  were  originally  joined 

is  defendnats  in  Steiner,  but  the  action  was  dismissed  as  to 

;hem  before  the  appeal  which  resulted  v;hen  the  above  decision 

ras  taken.   This  is  clearly  established  on  page  193  of  the 

lecision  where  the  Court  said: 

"After  remand  Appellant  dismissed  her  Complaint 
against  the  Hansens  and  re-appealed,," 

This  Court  in  Steiner  quickly  distinguished  the  factual 

lituation  in  the  Harrison  decision  relied  upon  by  Appellee, 

ly  saying  on  page  193: 

"The  Appellees  assert  that  as  a  matter  of  lav7  the 
Appellants  interest  as  a  landlord  is  too  remote  to 
permit  recovery.   The  cases  cited  by  the  Appellees 
are  not  factually  similar  to  the  case  at  bar.   In 
Harrison  Vo  Paramoount  Pictures,  D.,C.   E^D,  Pa»  115 
F„  Supp=  312,  Aff,  3rd  Cir .  1954;  211  F.  2d  405, 
there  was  no  direct  dealings  between  the  plaintiff 
and  defendant o   Here  the  Appellant  asserts  the 
Appellees  conspired  with  the  prime  lessee  to  force 
Appellant  to  receive  less  than  a  reasonable  rento" 

'hile  no  conspiracy  is  alleged  here,  it  is  alleged  that  the 

.ontracts ,  agreements,  arrangements,  etc,  as  found  by  Judge 

.abinowitz  to  exist  between  Appellee  and  Hart  and  Transfare, 

nc,  his  assignee,  were  in  violation  of  the  anti-trust  laws 

nd  resulted  in  the  financial  failure  of  Transfare,  Inc.,  and 

he  closure  of  the  service  station,  with  a  direct  injury  to 

ppellants  in  the  form  of  lost  rentals  and  depreciated  prop- 

Irty  value.   Further  direct  injury  to  Appellants  v/as  inflicted 

iy  the  action  of  Appellee  in  instituting  proceedings  to 
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•epossess  the  service  station  under  the  terms  of  the  unlawful 

ixclusive  requirements  contract. 

Again  on  page  194  of  Gteiner,  supra,  the  Court  said: 

"However,  the  Complaint  asserts  the  Appellees  in 
concert  with  Hansen  forced  the  Appellees  to  do  the 
acts  detrimental  to  her  reversionary  interest,  such 
as  granting  to  the  Hansens  in  1938  more  favorable 
lease  terms  than  could  have  been  obtained  in  a  free 
competitive  market,  and  gave  options  to  renew  with- 
out adequate  consideration.    This  is  sufficient  to 
state  an  anti-trust  claim  by  a  landlord." 

The  facts  alleged  here  go  far  beyond  those  asserted  in 

Iteiner.   Appellants  not  only  lost  the  rental  from  the  property 

)y  reason  of  the  acts  of  Appellee,  but  Appellee  thereafter, 

)y  harassing  litigation,  threats,  letters,  etc.,  prevented 

appellants  from  finding  a  new  tenant  and  caused  the  value  of 

;he  property  to  deteriorate  (Para,  24  of  the  Complaint,  TR, 

.4,  15),   It  v;as  only  the  judgment  of  the  trial  court  quieting 

.itle  in  Hoopes,  entered  April  17,  1963,  (TR.  114)  that  enabled 

.ppellants  to  offer  the  property  for  rental  or  sale  without 

'.hreat  of  reprisal  from  Appellee  c   The  impact  of  Appellee's 

I 
I 

jrongful   action  was  directly  on  Appellants,   The  recovery 
'ought  is  for  damages  suffered  directly  by  Appellants  and  not 
;hrough  Hart  or  Transf  are  ,  Inc  , 
EST  APPLIED  BY  STEINER 

ij      The  test  applied  by  Steiner  is  not  whether  the  plain- 
liff  joined  the  Lessee  as  a  party  defendant,  or  whether  the 
.essee  is  a  participant  as  distinguished  from  a  victimr.   The 
<aestion  to  be  determined  is  whether  the  wrongful  acts  directly 
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Injured  the  plaintiff.   It  is  the  test  of  remoteness o   The 
Landlord  cannot  recover  for  injury  to  his  tenant  alone,  but 
3nly  when  he  himself  is  injuredo   The  wrongful  acts  of 
\ppellee  were  directed  at  Appellants  md  resulted  in  injury  to 
:hem,  commencing  in  April  of  1961,  when  their  rental  income 
\fas  cut  off„   Further  acts  of  Appellee  caused  the  value  of 
:heir  property  to  deteriorate. 

The  allegations  of  the  Complaint,  Answer,  Memorandum 
)pinion,  Findings  of  Fact  and  Conclusions  of  Law,  Pre-Trial 
)rders ,  Affidavits,  Answers  to  Interrogatories  and  Exhibits 
;hich  constitute  the  present  record  in  this  case  cover  four 
listinct  periods  - 

First  Period;   Between  December  1st,  1955,  when 

appellants  sold  to  Hart  and  May  19,  19  58,  when  Hart  and  Trans- 

'are  quitclaimed  to  Appellants »   Appellants  v;ere  the  Vendor 

;.nd  Hart  the  Vendee  with  Transfare,  Inc,,  as  his  Assignee, 

'here   was  no  suggestion  of  a  lessor-lessee  relationship,  and 
i 
o  injury  was  suffered  by  Appellants „ 

ij      Second  Period;   Second,  between  May  19,  1958,  and 
!uly  11,  1958.  During  this  period  of  about  52  days,  Trans- 
are,  Inc.,  was  in  peaceful  and  undisturbed  possession  and 
o  injury  was  suffered  by  Appellants o  Hoopes  considered 
hemselves  lessors  but  Appellee  did  not. 

Third  Period;   Third,  between  July  11,  1958,  when 
Jppellee  gave  notice  to  Appellants  (TR.  60)  that  Appellee 
•laimed  to  be  lessor  of  the  premises  to  Transfare,  Inc,  and 
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bhat  Transfare,  Inc , ,  was  delinquent  "in  payment  of  his 
rents  to  us"  and  that  if  the  default  v/as  not  remedied  in  fif- 
been  days  Appellee  "will  take  over  the  operation  of  the  prem- 
ises", and  the  surrender  of  the  premises  by  Transfare,  InCo, 
m      April  30,  1961  (TR«  59) o  During  this  entire  period 
Appellee  was  denying  the  relationship  of  landlord  and  tenant 
setween  Appellants  and  Transfare,  InCo ,  and  seeking  to  regain 
jossession  of  the  premises  from  Appellants  and  Transfare,  Inc^, 
Pursuant  to  the  lease  and  lease-back  agreements  with  Harto   On 
October  27,  1958,  Appellee,  in  furtherance  of  its  position 
ibove  stated,  commenced  the  Fairbanks  action  seeking  possession 
ind  a  money  judgment. 

Judge  Rabinowitz  found,  as  stated  supra,  that  no  rel- 

I  _ 

jitionship  of  landlord  and  tenant  or  lessor  and  lessee  existed 
iimong  any  of  the  parties  during  any  time  prior  to  the  con- 
illusion  of  the  trial  on  July  12,  1961,  He  found  a  "require- 
ments  contract  divorced  from  any  landlord-tenant  implications" 
TRo  17-A) 

Fourth  Period;   Fourth,  between  the  conclusion  of  the 
rial  before  Judge  Rabinowitz  on  July  12,  1961,  and  April  17, 
963,  v/hen  Judgment  quieting  title  in  Appellee  was  entered  in  this 
ase {Tr,l- 4) During  this  period  Mr,  Merdes,  attorney  for 
,'ppellee,  threatened  that  Appellee  would  enjoin  any  efforts  by 
.ppellants  to  lease  the  station  (TRo  152)  and  in  October,  1962, 
fcott  and  Merdes,  attorneys  for  Appellee  wrote  threatening 
,stters  (TRo  49,  50)=,   Officers  and  agents  of  Appellee  informed 
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prospective  lessees  and  their  agents  that  Appellants  had 

no  authority  to  lease  the  premises  (TR.  152  -  containing 

answer  of  Appellant  Hoopes  to  Appellee's  interrogatory  No, 

32 >  TR,  145)  .      No  suggestion  of  a  Lessor-Lessee  relationship; 

Only  an  effort  to  prevent  one. 

INJURY 

The  first  injury  suffered  directly  by  Appellants  was 
in   April  1961,  when  Transfaref  Inc.,  vacated  the  premises 
under  pressure  from  Appellee »   As  a  result,  Appellants 
suffered  a  loss  of  i en  .al  income ,   This  occurred  during  the 
third  period  above  mentioned,.   Further  damage  was  suffered 
by  Appellants  by  reason  of  the  continued  acts  and  actions 
of  Appellee  throughout  the  remainder  of  the  third  period  and 
all  of  the  fourth  period.   The  relationship  of  landlord  and 
tenant  did  not  and  could  not  exist  between  Appellee  and 
Transfare,  Inc=,  after  April  1961,   /appellants  v/ere  in  poss- 
ession.  The  actions  of  Appellee  injured  Appellants  directlyc 

Furthermore,  the  contention  of  Appellee  was  that  at 
all  times   after  December  1st,  1955,  Appellee  was  the  Lessee 
of  Appellants,  pursuant  to  the  lease  and  lease-back  with 
Hart,  and  that  Hart  and  Transfare,  InCc,  held  under  Appellee 
and  not  under  appellants  ^   If  this  contention  v;as  true,  then 
Appellants  as  the  landlords  have  joined  Aopellee,  the  lessee, 
Ijas  a  defendant  in  this  action  and  has  alleged  a  cause  of 
'kction  and   resultant  damage  directly  against  Appellee  as 
>euch  lessee.   However,  Judge  Rabinowitz  did  not  agree  with 
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Appellee,   He  found  an  exclusive  requirements  contract  and 
lot  a  leaseo 
WRONGFUL  ACTS 

The  wrongful  acts  of  Appellee  from  which  Appellants 
suffered  direct  damage  were  - 

(a)  Surrender  and  vacation  of  the  premises  in 
\pril  1961  as  a  result  of  the  suit  filed  October  27,  1958 
pursuant   to  its  Notice  of  July  11,  1958,  and  other  pressures 
3y  Appellee  (TR,  58) ; 

(b)  The  threat  of  Mr,  Merdes,  attorney  for  Appellee 
:o  obtain  an  injunction  against  Appellants  in  the  event 
appellants   endeavored  to  lease  the  premises  to  someone 
)ther  than  Appellants  (TR-.  152)  ; 

(c)  The  actions  of  officers  and  agents  of  Appellee 
fter  the  judgment  in  the  Fairbanks  case  became  final  on 
une  12,  1962,  in  informing  prospective  lessees  and  their 
gents  that  Appellants  had  no  autiiority  to  lease  the 
remises  (TR,  15,  16,  152); 

(d)  Letters  of  Scott  and  Merdes,  attorneys  for 
ppellee  (TR,  49,  50) ; 

(e)  The  resulting  cloud  on  Title  (TR.  57)= 
Under  the  test  applied  by  Steiner,  the  injury  is 

ndirect  and  not  remote e   This  is  especially  true  since  the 
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actual  injury  and  damage  suffered  by  Appellants  was  after 

April  of  1961,  while  Appellants  were  in  possession  and  looking 

for  a  tenant  or  purchaser, 

THE  HARRISON  CASE 

The  Harrison  decision  (Harrison  v.  Paramount  Pictures, 

115  F.  Suppc  312,  aff,  3rd  Cir.  211  F,  2d  405,  c,d,  348  U„S, 

828)  relied  upon  by  Appellee  specifically  distinguishes  itself 

from  the  case  at  bar  as  follov/s: 

"This  is  not  a  case  in  which  by  reason  of  the  un- 
lav/ful  acts  of  the  defendant  a  tenant  has  been  forced 
to  default  in  his  rent.   That  situation  need  not  be 
considered  here»" 

The  District  Court  decision  in  Harrison  was  affirmed  in 

1  per  curiam  opinion  by  the  Third  Circuit  and  apparently  is 

jtill  the  lav/  in  that  circuit  in  factual  situations  to  which  it 

ipplies,,   However,  the  Third  Circuit  has  not  been  overly  vigorous 

.n  its  supports   Chief  Justice  Biggs  of  the  Third  Circuit  was 

'jpenly  critical  of  the  Harrison  decision  in  his  dissent  in 

lelrose   Realty  Company  Vo  Lowe's  Inc,  234  F,  2d  518,  and  ad- 

j'ocated  reconsideration  of  the  rule  laid  down  in  Harrison,   He 

distinguished  Harrison  from  Steiner  and  approved  the  holding  in 

teiner.   He  agrees  that  the  question  is  one  of  "remoteness", 

nd  cites  the  decision  of  Judge  Learned  Hand  of  the  Second 

ircuit  in  Vines  v.  General  Outdoor  Advertising  Co.,  171  F.  2d 

1 

87  where  Judge  Hand  pointed  out  on  page  491  that  the  anti-trust 
aws  give  a  right  of  action  to  "any  person  who  shall  be  injured 
n  his  business   or  property  by  reason  of  anything  forbidden  in 
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;he  anti-trust  laws",  and  that  such  action  accrues  to  those 

0  injured   "though  they  have  no  contract  v/ith  the  wrongdoer 
lut  only  an  expectation  of  future  dealing  with  him,  *  *  * 
'he  absence  of  any  contract  obligation  gave  the  defendant  no 
lore  immunity  from  that  tort  than  from  any  other  tort,"   This 
ecision  by  Judge  Learned  Hand  was  previously  cited  v;ith  approv- 

1  by  this  Court,  in  Karseal  Corporation  Vo  Richfield  Oil  Corp- 

ration   (9th  Circ)  221  r,  2d  358,  363  where  it  is  said: 

"The  treble  damage  action  is  one  for  a  tort  and 
punitive  and  compensatory  damages  is  the  relief 
granted,   'Under  the  Clayton  Act  the  right  is  not 
confined  to  persons  in  privity  with  the  wrongdoer, 
but  is  given  to  anyone  who  has  suffered  injury  to 
his  business  or  property  by  reason  of  the  v/rongful 
acts,"  Clark  Oil  Co-  v,  Phillips  Petroleum  Co.-, 
supra,  148  F.-,  2d  at  paaes  582-583  c   Vinces  v.    General 
Outdoor  Advertising  Co,,  2nd  Cir,,  19  48,  171  F,  2d 
487,  491," 

T'he  Court  in  Harrison  v/ent  on  to  say  that  if  an  injury 

juld  be  traced  to  the  acts  of  the  defendant,  the  "question 

remoteness  remains"  and  "it  is  not  possible  to  formulate 

ly  general  rule  by  which  to  determine  what  injuries  are  too 

jmoteto  bring  a  plaintiff  within  the  scope  of  the  Act  and  I 

lall  not  attempt  to  do  so.   Each  case  must  be  dealt  with  on 

s  own  facts," 

In  other  words,  the  Court  bottomed  its  decision  in 

rrison  on  remoteness  of  the  injury  and  not  on  the  legal 


lationship  between  plaintiff  and  defendant  or  whether  or  not 
e   lessee  if  there  was  a  lessee,  was  a  violator  or  a  victim, 
Harrison,  received  rough  treatment  by  the  7th  Circuit 
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n  Congress  Building  Corporation  Vo  Lowe's  Inc,  (7th  Cir, 

957)  246  F.  2d  587,   The  Seventh  Circuit,  after  dissecting 

he  Opinion  and  the  reasoning  upon  which  it  was  based,  said 

n  page  595: 

"We  therefor  decline  to  follov;  the  rule  laid  dov/n 
by  the  Third  Circuit  in  Harrison  and  Melrose  de- 
cisions ,  " 

The  Seventh  Circuit  pointed  out  on  page  589  of  its 
2cision  in  Congress,  this  Court  had  distinguished  Harrison 
1  its  decision  in  the  Steiner  case. 

The  decision  in  Congress  analyzes  the  cases  in  which 
irrison  has  been  follov/edo   None  of  those  mentioned  involved 

I 

|ie  Lessor-Lessee  or  Landlord-Tenant  relationship,  but  con- 

'Xned  patent  holders,  insurance  brokers  and  suppliers „ 

Furthermore,  as  Congress  points  out  on  page  592  the 

preme  Court  of  the  United  States  in  1957,  after  the  Harrison 

cision  and  others  like  it  restricting  the  remedies  of 

ivate  litigants  under  the  ant i- trust  laws,  admonished  the 

ieral  Courts  that  they  should  nott 

"Add  requirements  to  burden  the  private  litigant 
beyond  what  is  specifically  set  forth  by  Congress 
in  those  laws  [Anti-Trust]  Radovich  v»  National 
Football  League,  352  U.S.  445,  453,  454,  77  S,  Ct= 
390,  395,  1  Lc  ed,  2d  456,  462, 

Radovich  is  quoted  in  the  same  vein  in  Simpson  v, 

ion  Oil  Co.  (Dec,  Apr.  20,  1965)  12  L.  ed,  2d  98,  102. 


Productive  Inventions,  Inc.,  vs.  Trico  Product^  Corp., 
|id  Cir.  1955)  224  F.  2d  678,  has  been  urged  but  like 
rrison  it  did  not  involve  the  landlord-tenant  lessee-lessor 
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lationship,but  that  of  a  patent  holder  and  his  licensee, 

e  licensee  was  injured  by  the  Anti-Trust  violation.   The 

urt  held  the  injury  to  the  patent  holder  to  be  indirect 

d  too  remote »   The  Court,  hov;ever,  said: 

"No  hard  and  fast  rule  can  be  laid  down  in  these 
situations  as  the  line  betv/een  direct  and  incidental 
damage  is  not  a]v;ays  c  ef inable  with  clarityo   All  we 
have  determined  is  that  under  the  facts  pleaded 
appe  llant  has  no  right  to  recover  treble  damage," 

NALLY 

Appellee  is  estopped  from  asserting  a  landlord-tenant 

lessor-lessee  relationship  between  Appellants  and  Hart 

his  Assignee,  Transfare,  InCc ,  or  Appellee  itself.   Judge 

binowitz  found  that  the  documents  and  transactions  betv/een 

e  parties  xvere  not  leases,  but  an  exclusive  requirements 

ntract  extracted  from  Hart  by  Appellee   at  the  time  Hart 

s  a  contract  purchaser  of  the  service  station  property ^ 

at  finding  is  not  open  to  question  here^   Furthermore, 

2n  the  decision  by  Judge  Rabinowitz  was  announced.  Appellee 

nediately  abandoned  any  pretense  of  lessor-lessee  relation- 

Lp  and  claimed  on  the  basis  of  that  decision  to  be  holder 

an  exclusive  requirements  contract  binding  Appellants  to 

jpense  only  Appellee's  products  from  the  premises  until 

'0  (TR„  4,  50) 

iPETITIVE  PURCHASERS 


The  contention  that  Appellants,  not  being  purchasers 
m  Appellee  have  no  standing  to  sue  for  damages  suffered 
reason  of  the  price  discrimination  pleaded  in  violation  of 
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Sec,  2(a)  of  the  Clayton  Act  as  amended  by  the  Robinson- 
Patman  Act,  Title  15  USCA  Sec,  13(a),   This  was  the  trial 
court's  ruling  (TR,  197-198).   It  also  assumed  that  the 
rulina  bars  all  actions  for  violation  of  the  anti- trust  laws. 
This  v;as  the  contention  of  Appellee  belov;,, 

1       It  is  submitted  that  even  if  the  right  to  maintain 
treble  damage  actions  for  violation  of  Section  2(a)  of  the 
Clayton  Act  was  limited  to  purchasers  from  the  violator, 
still  the  limitation  would  not  apply  to  actions  for  violation 
)f  other  anti-trust  laws^   But  the  entire  premise   is  wrong r 
?he  status  of  purchaser  is  not  a  prerequisite  to  suit  for 
iolation  of  Section  2(a)  of  the  Clayton  Act^  Title  15, 
tec,  13(a)  USCA, 
UTHORITIES  CITED  BELQV/ 

Two  cases  were  cited  below  in  support  of  Appellee's 
ositiono   The  principal  one  being  Klein  v,  Lionel  Corporation 
3rd  C  ir,  1956)  237  F,  2d  13,  15.,   It  must  be  admitted  *  hat 
le  decision  appears  to  support  Appellee's  contention.   The 
burt  may  have  attempted  to  announce  such  a  rule,  but  it  did 
pt  attempt  to  apply  it  in  the  case  under  decisiono   It  not 
tily  found  that  the  plaintiff  Klein  was  not  a  purchaser,  but 
iLso  found  that  he  failed  to  show  that  there  had  been  two   pur- 
Uasers  from  defendant,  one  of  whom  v;as  discriminated  against 
v.thin  the  meaning  of  the  Actc,   This  is  apparent  from  the  care- 
il  reading  of  the  decision  and  that  of  the  trial  court  v/here 
ie  case  originated  (See  Klein  Vo  Lionel,  D^Co  Dela^  1956, 
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L38  F,  Supp.  560)  and  of  the  authorities  cited  by  the  Cir- 

::uit  Court  in  support  of  its  holding. 

The  entire  language  of  the  Circuit  Court  in  the  Klein 

opinion  pertinent  to  the  question  of  standing  to  sue  is 

round  on  page  14  and  15  and  reads  as  follows: 

I       "[1,2]   The  decisions  of  innay  cases  have  crystal- 
lized the  rule  that  an  individual  can  have  no  cause 
of  action  under  Section  2(a)  of  the  Clayton  Act  un- 
less he  is  an  actual  purchaser  from  the  person 
charged  with  the  discrimination ^   In  Shaw's  Inc,^ 
V.  Wilson-jones  Co  ,  3rd  Cir.-  1939,  105  F,  2d  331, 
333,  we  stated:  'The  discrimination  in  price  referred 
to  must  be  practiced  between  different  purchasers". 
Therefore,  at  least  tv;o  purchases  must  have  taken 
place.  The  term  purchasers  means  simply  one  v7ho 
purchases,  a  buyer,  a  vendee:   Klein  did  purchase 
Lionel  products,  but  not  from  Lionel,   It  follov/s 
that  the  necessary  requisite  of  two  purchasers  from 
the  same  vendor  is  not  met  and  Klein  therefore  can 
claim  no  protection  under  the  Act  as  a  direct  pur- 
chaser, " 

The  case  fell  because  there  v/as  no  shov/ing  of  "tv;o 
prchasers   from  the  same  vendor"  and  not  because  plaintiff 
us  not  a  purchaser  from  defendant. 

Any  other  construction  makes  the  decision  contrary 
t)  the  authorities  cited  by  the  Judge  who  wrote  it  as  v/ill 
;;  demonstrated  later.   Furthermore,  and  just  as  important, 
.e  case  has  never  been  cited  in  support  of  the  proposition 
: at  standing  to  sue  for  violation  of  Section  2(a)  of  the 
:ayton  Act,  Title  15,  Sec,  13(a)  USCA,  is  dependent  upon 
)aintiff  being  one  of  the  direct  purchasers ^ 

All  of  the  cases  cited  in  Klein,  supra,  except  FTC  v- 
Irton  Salt  Co»  (1948)  334  U.S,  37,  45,  68  S.  Ct=  822;  92  L. 
!«,  1196,  lay  down  the  same  rule.   That  rule  is  that  there 
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mst  be  tv/o  purchasers  from  the  same  seller  in  order  to 
upport  an  action  for  treble  damages  under  Title  15,  Section 
3(a)  USCA.   Not  a  single  case  holds  that  only  an  actual  pur- 
haser  has  standing  to  sue »   In  the  MOrton  Salt  Co , ^  supra, 
ase,  the  Supreme  Court  held  that  FTC  "need  only  prove  that  a 
ieller  had  charged  one  purchaser  a  higher  price  for  like  goods 
!ian  he  had  charged  one  or  more  of  the  purchaser's  competit- 
ics,      FTC  v/as  the  plaintiff  and  nothing  v/as  said  about  stand- 
;ag  to  sue  in  a  treble  damage  actions 
^iCOND  CASE   CITED  IN  SUPPORT 

The  decision  in  Schwartz  &  Sons,  InCc,  v^  Sunkist 
Growers,  Inc.  ,  (D.Cc  Mich.  1962)  203  F,  Supp,  92,  the  second 
=ithority  cited  below  by  Appellee  treats  v;ith  a  different  set 
:'  facts  and  a  different  subsection  of  the  Clayton  Act  than  is 
iivolved  here.   As  the  Court  stated  on  page  95  of  the  decision, 
?,.aintiff  based  its  action  exlcusively  on  sub-section  ( e)  of 
5'ction  13,  Title  15,  USCA,  which  prohibits  discrimination: 

"In  favor  of  one  purchaser  against  another  purchaser" 

J  furnishing  services  or  facilities  not  accorded  to  all 

)rchasers„   The  Court  on  page  99  of  the  decision  said: 

"We  conclude  that  the  alleged  violators  of  15 
USCA,  Section  13  (e)  are  not  within  the  purview  of 
said  statute »   The  prohibition  contained  in  the 
statute  is  therein  stated  to  be  discrimination  'in 
favor  of  one  purchaser  against  another  purchaser 
of  a  commodity  bought  for  resale  ***=  ***  How  can 
plaintiffs  rely  upon  the  matter  of  discrimriiation 
for   their  cause  of  action  without  preliminarily 
establishing  that  they  are  purchasers?  ***  Chief 
Judge  Biggs  stated  unequivocably  that  one  must  be 
a  direct  purchaser  to  be  entitled  to  protection  under 
the  Act  (Title  15  USCA  Sec,  13(e)  ***  We  conclude 
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"that  plaintiffs  are  not  purchasers  within  the 
meaning  of  15  USCA  Section  13  (e)  c " 

Section  13(e)  ot  Title  Id  pi ohibits  the  furnishing  of  adver- 

i 

Lisinq  matter >  showcases,  display  material,  free  delivery, 

{itc,  to  one  purchaser  of  products  bought  for  resale  and 

ot  to  another =   The  violation  is  "to  discriminate  in 

avor  of  one  purchaser  against  another  purchaser".   No  such 

anguage  is  found  in  Section  13(a),  and  no  such  facts  are 

resent  here^ 

The  reference  to  Chief  Judge  Biggs  is  to  the  language 
^  Kl^i">  supra.   The  Michigan  District  Court  apparently 
nought  the  language  in  Klein  referred  only  to  Section 
A  (e.)  or  at  least  that  it  was  correct  only  with  respect  to 
tiat  subdivision. 
CHER  DECISIONS 

The  same  is  true  of  every  other  decision  cited 
ether  in  Klein  or  in  which  Klein  is  cited  as  support, 
feipellants  cannot  find  where  any  other  Court  has  stated  or 
applied  a  rule  limiting  treble  damage  recoveries  under  SeCo 
2a)  of  the  Clayton  Act,  as  amended  by  the  Robinson-Patman 
\t,    15  USCA  Sec,  13(a)  to  cases  where  the  plaintiff  purch- 
i|ed  from  defendants   Several  have  placed  that  limitation 
)  actions  founded  on  Sec »  13(e)  of  Title  15c 
aPREME  COURT  AND  OTHER  CIRCUITS 

In  any  event  the  rule  which  Appellee  contends  vi/as 
lipounced  by  the  Third  Circuit  in  Klein  supra,  has  not  been 
ijproved  by  the  Supreme  Court  and  has  never  been  follov/ed  in 
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'iny   other   Circuit, 
jiECOND   CIRCUIT 

The  Second  Circuit  is  not  in  aqreement  with  the 
:ontention  of  Appellee „   There  the  rule  announced  in  Midland 

'il  V;  Sinclair^  infra ^  has  been  cited  with  approval.   In 
package   Closure  Corporation  Vc  Sealright  Company  (2nd  Cir^ 

944)  141  F,  2d  972,  980,  Circuit  Judge  Frank,  speaking  with 
^espect  to  standing  to  sue  under  the  price  discrinxnation 

revisions  of  Section  2(a)  of  the  Clayton  Act^  as  amended 

y  the  Robinson-Patman  Act;,  15  USCA,  Sec  c    13(a)  said; 

"It  is  not  necessary  that  plaintiff  show  that 

it  was  a  purchaser  against  whom  defendant  discrim- 

inated;"  (Citing  Midland  Oil  Vc  Sinclair^  infra> 

Since  Judge  Frank  disagreed  in  part  with  the  other 

ifo    judges,  it  might  be  contended  that  the  above  quotation 

presents  the  minority  view^   We  do  not  think  so^   Judge 

rank  spoke  for  the  entire  Courts   There  is  nothing  which 

idicates  the  others  were  in  disagreement  on  this  point, 

aXTH  CIRCUIT 

In  Ludwig  Vo  American  Greeting  Corporation  (6th 

C.ro  1959)  264  Fc  2d  286,  289,  the  Sixth  Circuit  Court  in 

liversing  the  trial  court  said: 

" [5]   The  opinion  of  the  District  Judqe  indicates 
that  the  principal  reason  for  his  ruling  v/as  because 
this  action  was  on  behalf  of  a  competitor  of  the 
Appellant  rather  than  by  a  customer  claiming  dis- 
crimination between  himself  and  another  customer, 
***   The  Act  has  been  construed  as  giving  a  right  of 
action  to  a  competitor  who  is  injured  in  his  business 
as  well  as  to  a  customer  who  has  been  discriminated 
against,   Moore  v.  Mead's  Fine  Bread  Co.,  348  US  115, 
118,  75  So  Ct.  148,  99  L,  ed .  145;  Mandeville  Island 


"Farms,  Inc.,  v,  American  Crystal  Huaar  Cc : ,  334 
U.S_-  2  19,  23G,  68  G.  Ct  o  996;  92  L.  ed.  1320; 
Central  Ice  Cream  Co,,  v,  .lolden  Rod  Ice  Cream  Co,, 
7  Cir.  2  57  F,  2d  417,  418;  Kentucky  Tennessee  Light 
&  Pov;er  Co.  v=  Nashville  Coal  Co,,  D,C=   v;,D,  Ky :  , 
37  F.  Supp.  ''28,  735;  Aff,  Fitch  v/ ,  Kentucky  Tennessee 
Light  &  Power  Co = ,  etc-,  6  Cir   136  F,  2d  12,  14  9 
A.L,R   o50,  otreiffer  v.  Seafarers  Sea  Chest 
Corp,,  D.C,  E.,D«  La.,  162  F.  Supp.  602,  607." 

SEVENTH  CIRCUIT 

No  Circuit  Court  decision  has  been  found  in  the  Seventh 

Circuit  touching  on  the  rtuestion  of  standing  to  sue  =   But  a 

District  Coiart  of  that  Circuit  has  passed  directly  on  the 

question.   Midland  Oil  Company  v.  Sinclair  Refining  Company, 

(D,C.  111.  1941)  41  Fc  Supp..  436,  \/as  an  action  for  treble 

iamages  sustained  by  plaintiff,  a  gasoline  distributor,  by 

sales  of  gasoline  at  discriminatory  prices  by  Sinclair  Oil 

rompany  to  two  of  its  own  customers,  neither  of  which  was 

)laintiff     The  Court  said  on  page  438: 

"Section  15  of  Title  15  of  the  United  States  Code 
Annotated  provides  that  'Any  person  v/ho  shall  be 
injured  in  his  business  or  property  by  reason  of 
anything  forbidden  in  the  antitrust  laws  may  sue' 
etc.  Section  13(a)  of  Title  15  USCA  (being  one 
of  the  anti-trust  laws  referred  to  in  Section  15) 
provides  tb'-it  "It  shall  be  unlawfull  ***  to  dis- 
criminate in  price  between  different  purchasers  of 
commodities  of  like  grade  and  quality,  ***' 

"The  plaintiff's  second  amended  complaint  re- 
cites that  the  defendant  has  discriminated  between 
certain  of  its  customers  and  that  as  a  result  of 
that  discrimination  by  the  defendant  between  its 
customers,  the  plaintiff  engaged  in  a  similar  line 
of  business  to  that  operated  by  the  defendant  was 
injured  in  his  business  and  property.   Thus  it  will  be 
seen  that  the  plaintiff  sets  up  a  cause  of  action  sub- 
stantially in  the  language  of  the  Statute.  *** 

"Section  15  gives  the  righf  to  an  individual  to 
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"sue  for  daiuaqe  that  he  has  sustained  -v/hether  or 
not  the  public  interest  is  affected  thereby.   Mor  is 
it   nece'sary  for  the  party  injured  to  be  operating 
a  business  in  interstate  commerce  or  to  have  been  a 
purchaser  discriminated  against  by  the  defendant „   The 
requirements  of  the  Act  are  met  if  the  defendant  is 
engaged  in  interstate  commerce  and  has  discriminated 
between  some  of  its  purchasers  and  the  plaintiff 
damaged  theiebyo" 

'his  is  the  case  cited  v/ith  approval  by  the  Second  Circuit  in 

ackage  Closure  Corporation  v,  Sealriaht  Company,  supra. 


Finally  v/e  com.e  to  consideration  of  the  rule  in  this 
ircuitt   We  submit  that  the  decision   of  this  Circuit  Court 
n  Karseal  Corporation  v,  Richfield  Oil  Corporation  (9th  Cir,- 
955)  221  F,  2d  358,  is  conclusive  on  the  point. 

It  is  true  that  the  precise  section  of  the  statute 

ivolved  here  was  not  relied  on  in  Karseal,  supra.   The  actxcn 

lere  v/as  for  violation  of  Section  3  of  the  Clayton  Act 

iL5  USCA  14)  and  not  Section  2»   Nevertheless,  the  Court  said 

1  page  363 : 

"Under  the  Clayton  Act  the  right  is  not  conf.'ned 
to  persons  in  privity  with  the  wrongdoer,  but  is 
given  to  anyone  who  has  suffered  injury  m  his 
business  or  property  by  reason  of  the  wrongful  actSc" 

Again  on  page  364  the  Court  in  rejecting  the  argument 

\   Richfield  there  (and  Appellee  here)  that  plaintiff  distribu- 

r  (there)  and  Appellants'  lessee  (here)  might  have  a  cause  of 

tion,  but  their  principal  v;ould  not,  said: 

"But  it  would  appear  that  both  the  manufacturer 

and  the  independent  distributor  have  such  a  cause 

of  action." 

l| 

lain  on  page  365  and  on  the  same  subject,  the  Court  said: 
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"An  interpretation  which  v/ould  read  into  the 
statute  an  unjustifiable  restriction  as  to  persons 
authorized  to  bring  the  action,  might  call  for 
invalidation  of  the  statute «   The  language  of  the 
statute  does  not  warrant  such  a  restrictive  inter- 
pretation„   The  Congress  in  the  Clayton  Act,  stated 
in  Section  4,  'Any  person  who  shall  be  injured  *** 
may  sue  ***'"  (emphasis  supplied  by  the  Court) 

This  court  pointed  out  on  page  365  that  the  right  of 

'iction  for  treble  damages  was  part  of  the  over-all  plans  of 

•he  Clayton  Act  and  the  - 

"Right  of  the  injured  party  to  recover  damages  was 
intended  to  promote  a  greater  respect  for  the  Acto" 

nd  that  - 

"The  treble  damage  action  was  intended  not  merely 
to  redress  injury  to  an  individual  through  the  pro- 
hibited practices,  but  to  aid  in  achieving  the  broad 
social  object  of  the  statute." 

ther  statements  to  the  same  effect  are  found  in  the  decision. 

In  Steiner  Vo  Twentieth  Century  Fox  Film  Corporation 

9th  Cir,  1956)  232  F.  2d  190,  the  action  v/as  for  treble  damages 

ased  on  violation  of  Sections  1  and  2  of  the  Sherman  Actc   It 

vlas  asserted  by  defendant  on  appeal  that  plaintiff,  as  land- 

^)rd,  could  not  recover  for  loss  of  income  from  and  value  of 

i\is    theatre  property  by  reason  of  monopolistic  acts  of  defend- 

£it  and  lessee.   This  Court  held  that  the  landlord  had  standing 

t)  sue,  even  though  privity  v;as  lacking, 

SIPREME  COURT 

Appellee's  argument  for  a  rule  narrowly  restricting  the 

rght  to  sue  receives  no  support  from  the  Supreme  Court o   Two 

rllatively  recent  far-reaching,  hard-fought  decisions  involved 
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treble  damage  actions  for  price  discrimination  by  plain- 
biffs  who  were  not  purchasers  from  defendant.   In  both 
:ases  the  Court  held  without  hesitation  that  the  action 
/as  well  founded.   The  precise  question  of  plaintiff's 
standing  to  sue  was  not  commented  upon  directly  by  the 
:ourt.   However,  standing  to  sue  existed  in  the  cases  or 
.hey  could  not  have  been  maintained. 

In  Moore  v.  Mead's  Fine  Bread  Company  (1954)  348  U.S. 
15,  75  S.  Ct.  148,  99  Lo  ed  145,  the  Court  in  referring  to 
he  act  of  defendant  in  cutting  bread  prices  to  its  distrib- 
tors  in  one  area,  but  not  in  another  (price  discrimination) 
hereby  damaging  plaintiff  who  produced  his  own  bread  and 
Bs  not  a  purchaser  from  the  defendant,  said: 

"This  type  of  price-cutting  was  held  to  be  'foreign 
to  any  legitimate  commercial  competition  even  prior 
to  the  Robinson-Patman  Acto" 

'le  action  for  treble  damages  was  sustained. 

In  Safeway  Stores  v.  Vance  (1957)  355  U.S.  389,  78 

l  Cto  358,  2  Lo  ed  2d  350,  the  action  was  for  selling  at 

I 

treasonably  low  prices  and  price  discrimination  and  was 
f.eaded  under  Section  3  of  the  Robinson-Patman  Act.   The 
Qiurt  on  the  basis  of  its  decision  in  Nashville  Milk  Company 
V      Carnation  Company  (1958)  355  U.S.  373,  78  S.  Ct.  352, 
2Il,  ed  2d  340,  dismissed  the  action  insofar  as  it  rested  on 
aleged  unlawful  selling  at  low  prices  in  violation  of  Section 
J'of  the  Robinson-Patman  Act,  but  held  that  plaintiff  was 
5 titled  to  a  trial  on  the  charge  of  unlawful  price  discrim- 
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summary  judgment  for  Appellants  and  should  do  sOo   Other 
Circuits  have  so  acted  under  similar  circumstances,   Inter- 
national  Longshoremen's  Association  Vo  Seatrain  Lines,  Inc., 
(2nd  Cir,    1964)  326  F,  916;  Proctor  &  Gamble  Ind,  Union  Vp 
Proctor  and  Gamble  Manufacturing  Co„  (2nd  Cir»  1962)  312 
F,  2d  181,  190. 

The  Supreme  Court  took  similar  action  under  similar 
circumstances  in  Simpson  v^  Union  Oil,  12  L,  ed  2d  98,  where 
summary  judgment  had  been  granted  Union  Oil  Company  below, 

|The  Court  found  that  the  record  established  a  violation  of 

I 

|the  Anti-Trust  laws  and  a  right  of  action  in  Simpsonc   As 

the  Court  said  on  page  106  of  the  decision: 

"Hence  on  the  issue  of  resale  price  maintenance 
under  the  Sherman  Act  there  is  nothing  left  to  be 
tried o" 

The  case  was  remanded  for  assessment  of  damages,,   The 

[uestion  then  is  whether  or  not  the  Findings  of  Fact  and 

Conclusions  of  Law  and  Judgment  in  Civil  Action  10,230  to- 

'rether  with  other  acts  and  admission  of  Appellee  show  a 

'iolation  of  the  anti-trust  lav/s,   V^e  submit  that  they  do. 

Important  and  perhaps  decisive  on  this  question  is  the 

rtcent  decision  of  the  Supreme  Court  in  Simpson  vs »  Union 

lUpra ,  where  Appellee  here  was  found  in  violation  there  on  a 

ecord  much  less  persuasive  than  this  one.   The  violation 

as  price  maintenance.   Here  it  is  a  series  of  actions, 

greements ,  threats  and  coercion  whereby  Appellee  attempted 

o  and  did  monopolize  a  part  of  trade  and  commerce o 
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SECTIONS  1  and  2  OF  THE  SHERMAN  ACT 

Actions  and  agreements  perhaps  different  in  form,  but 
so  similar  in  substance  and  effect  as  not  to  be  distinguished 
were  denounced  by  Judge  Yankwitz  in  the  Standard  and  Richfield 
cases,  as  violative  of  the  Sherman  Act  and  the  decisions  were 
affirmed  by  the  Supreme  Court  in  U,S.  vs ^  Standard  Oil  Company 
(S.Do  Calif.  1948)  78  F.  Supp«  850,  Aff,  Standard  Oil  Company 
of  California  Vo  U.So  (1949)  337  U,S„  293,  U.S,  Vs.  Richfield 
lOil  Corporation  (S,D=  Calif,  1951)  99  F,    Supp«  280  Aff, 
jRichfield  Oil  Corporation  v,  U.S„  (1952)  343  U^So  922, 

In  the  recent  decision  of  this  Court  in  Lessig  Vp  Tide- 

Uater  Oil  Company  (9th  Cir„  1964)  327  Fo  2d  459,  the  Court  said 

on   page  474  of  its  decision  - 

"We  rejected  the  premise  that  probability  of  actual 
monopoly  is  an  essential  element  of  proof  or  attempt 
to  monopolize^" 

*** 

"When  the  charge  is  attempt  (or  conspiracy)  to 
monopolize  rather  than  monopoly,  the  relevant  market 
is  ' not  an  issue' " 

Fudge  Rabinowitz  found  that  "the  overriding  intent  of 
ippellee  was  to  see  that  Appellee,  and  only  Appellee's  gas- 
oline was  sold  on  the  premises  (TR.,  24)  ,   He  went  further 
nd  held  that  Appellee  v/as  successful  in  its  efforts,  (TR.  24), 
But  this  was  not  all.   Appellee  intended  and  attempted 
lo  oust  the  operators  of  the  service  station  and  take  over 
ts  operation  to  further  insure  that  only  Appellee's  products 
•;ould  be  sold  there  (TR,  60)  .   Through  its  attorney  it  attempted 


to  impose  the  requirement  that  only  Appellee's  products 
be  dispensed  on  the  premises  (TR^  49,  50)  for  8  or  more 
years  after  trial. 

I      We  talk  here  of  something  more  than  just  an  aqree- 
ment  not  to  purchase  the  commodities  of  a  competitor 

jin  violation  of  Section  3  of  the  Clayton  Acto   Appellee  from 

jl958  to  1963;  a  period  of  five  years,  made  a  concerted  and 
successful  effort  to  insure  to  themselves  a  monopoly  in 
the  distribution  of  petroleum  products  at  the  service 
station  which  was  one  of  the  six  (TR^  134)  ,  through  which 
\ppellee  distributed  approximately  25%  of  the  petroleum 
requirements  of  the  areao   Appellee  has  successfully  con- 
:ealed  v/hat  happened  at  the  other  five  stations,,   They 
joldly  and  publicly  asserted  the  right  to  continue  for  the 

|>alance  of  the  fourteen  year  contract „ 

SECTION  3  OF  THE  CLAYTON  ACT 

In  Standard  Oil,  supra,  Judge  Frankfurter,  after 

[escribing  the  exclusive  dealing  contracts  put  into  effect 

y  Standard  said  on  page  298  of  337  UoSo  - 

"Obviously  the  contracts  here  at  issue  would 
be  proscribed  if  Section  3  stopped  short  of 
the  qualifying  clause  ***" 

ustice  Frankfurter  had  reference  to  Section  3  of  the  Clay- 
on  Act  and  the  qualifying  clause,  which  reads  - 

"Where  the  effect  of  such  lease,  sale  or  contract 
for  sale,  or  such  conditions,  agreement  or  under- 
standing may  be  to  substantially  lessen  competition 
j     or  tend  to  create  a  monopoly  in  any  line  of  commerce," 
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Applied  here  the  holding  in  Standard^  supra ^  reduces 
the  question  of  a  violation  of  Section  3  of  the  Clayton 
Act,  to  whether  or  not  the  actions  of  Appellee  "may  be  to 
substantially  lessen  competition  or  tend  to  create  a  mon- 
opoly in  any  line  of  commerce" „   In  the  Standard,  Richfield 
and  Simpson  v.  Union  Oil  cases  there  vv-as  proof  of  many  offend- 
ing contracts  or  agreements.   Here  there  is  but  one »   This 
is  necessarily  so  because  Appellee  successfully  resisted 
answers  to  interrogatories  respecting  the  existence  of  others „ 
There  is  an  additional  one  that  can  be  judicially  noticed. 
That  is  the  arrangement  found  to  exist  and  commented  upon  by 
Judge  Folta  in  City  of  Ketchikan  v^  Lot  5,  etCo^  (Alaska 
1954)  126  F„  Supp,  461,  15  Alaska  287,  wherein  the  Court 
said  - 

"It  appears  to  be  a  v/ell  established  policy  of  the 
Company  [Union  Oil]  to  obtain  exclusive  outlets  for 
the  sale  of  its  products," 

LESSIG  V„  TIDEVJATER  OIL  COMPANY 

In  Lessig,  supra,  this  Court  on  page  473  said  - 

"The  Clayton  Act's  prohibition  of  agreements 
which  tend  to  create  a  monopoly"  is  violated 
though  the  tendency  is  a  creeping  one  rather 
than  one  at  full  gallop;  nor  does  the  lav;  av/ait 
at  the  goal  before  condemning  the  direction  of 
the  movement," 

SECTION  2(a)  OF  THE  CLAYTON  ACT  -  APPELLEE'S  DILEMA 

Unlike  the  other  violations  pleaded,  there  is  no  proof 

iin  the  present  record  of  price  discrimination  in  violation 

i 

Df  Section  2(a)  of  the  Clayton  Act,  Title  15,  SeCc  13 (a). 
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The  proof  is  of  restraint  and  imposition  of  an  exclusive 

,;  requirements  contract  of  long  duration o   There  can  be  no 

li 

proof  of  price  discrimination  or  lack  of  it  until  Appellee 
answers  the  interrogatories.   These  answers  must  in- 
evitably  show  that  Appellee  granted  secret  rebates  to  all 
of  its  independent  outlets  or  only  to  some  of  them.   If  a 

'kickback  was  given  to  some  and  not  all,  a  price  discrim- 
ination results.   If  it  was  given  to  all  under  circumstances 

j similar  to  the  arrangement  with  Hart  and  Transfare,  Inc.,  the 

{restraint  and  impact  on  competition  is  further  agaravated. 
It  is  for  this  reason  that  Appellees  fought  hard  and 

ilsuccessfully  in  the  lower  court  to  conceal  their  activities, 

,,  SUMMARY 


"Defendant's  counsel  was  pursuing  the  customary 
practice  in  anti-trust  cases  of  segmenting  the  case 
into  parts  as  small  and  precise  as  possible  and  then 
attempting  to  demonstrate  there  was  nothing  of  merit 
in  each  particular  part  or  segment," 

iThe  above  language  was  used  by  this  Court  in  Simpson  Vo 

Union  Oil  Company  of  California  (9th  Cir,  1963)  311  FR  2d 


764-767,   It  applies  equally  to  this  case. 

Appellee,  always  protesting  innocence,  raised  one 
obstacle  after  another  to  the  answering  of  the  interrogatories, 
Being  confronted  with  a  violation  alleged  by  Appellants  and 
established  by  the  Findings  in  the  Fairbanks  case.  Appellee 
retreated  to  the  position  that  Appellants  lacked  standing  to 
sue. 

This  is  the  only  question  in  the  case  and  it  is  without 
Tierit.   There  is  some  authority  in  the  Third  Circuit  for  the 
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proposition  that  the  status  of  purchaser  is  a  pre-requisite 
to  the  right  to  maintain  a  treble  damage  action  for  violation 
of  Section  2(e)  of  the  Clayton  Act,  Title  15,  Sec.  13(e) 
USCA.   By  loose  language  the  holding  was  applied  in  actions 
for  violation  of  Sections  2(a)  of  the  Clayton  Act  as  amended 
by  the  Robinson-Patman  Act,  Title  15,  Section  13(a)  USCA. 
The  rule  is  not  persuasive  and  is  definitely  not  the  law 
of  this  Circuit.   The  action  here  is  for  violation  of  all  of 
the  anti-trust  laws  with  particular  emphasis  on  Sections  1 
and  2  of  the  Sherman  Act  and  Section  3  of  the  Clayton  Act. 
Appellee  also  contends  that  Appellants  v/ere  lessors  and  as 
such  lack  standing  to  sue  for  violation  of  Section  3  of  the 
Clayton  Acto   This  contention  is  also  without  merit. 

There  is  no  authority  anyv/here  for  the  proposition 
that  plaintiffs  must  be  purchasers  and  that  lessors  are 
disqualified  to  maintain  actions  for  violations  of  Sections 
|l  and  2  of  the  Sherman  Act.   But  Appellee  is  not  without  a 
position  here.   It  asserts,  without  authority,  that  the  all- 
aged  but  non-existent  disqualification  to  sue  for  violation 
Df  the  Clayton  Act  operates  in  some  way  not  disclosed  to 
lisqualify  appellants  from  maintaining  any  action  under  the 
inti-trust  lav;s  where  the  facts  alleged  show  a  violation  of 
)oth  the  Sherman  Act  and  the  Clayton  Act.   The  contention 
rails  of  its  ov/n  v;eight. 
PHE  AIIERICAN  CAN  COMPANY  CASE 


This  inquiry  v/ould  not  be  complete  without  considering 

-39- 


'united  States  v,  American  Can  Company  (N.D.  Calif,  1949) 

87  Fo  Supp.  18 o   By  his  decision  there  Judge  Harris  held  - 

(1)   The  five  years  exclusive  requirements  contract 
placed  in  effect  by  American  Can  Company  was  not 
violative  of  Section  3  of  the  Clayton  Act  (page  32) . 

(2)  Exclusive  requirements  contracts  are  not  per  se 
in  violation  of  Sections  1  and  2  of  the  Sherman  Act, 
but  a  five  years  exclusive  requirements  contract  when 
examined  in  the  light  of  its  possible  effect  upon 
trade  and  commerce  creates  an  unreasonable  restraint 
in  violation  of  Sections  1  and  2  of  the  Sherman  Act 
(page  32)" 

(3)  A  similar  contract  for  one  year  would  not  be 
unreasonable  and  would  permit  competitive  influence 
to  operate  at  the  expiration  of  the  period,  thus 
removing  the  vice  of  the  five-years  contracts   The 
user  consumer  would  be  guaranteed  and  assured  supply 
and  protected  by  the  obligation  on  the  part  of  the 
supplier  to  meet  his  total  needs  for  the  limited 
one-year  periods 

In  other  words,  exclusive  requirements  contracts  are  not 
necessarily  in  violation  of  Section  3  of  the  Clayton  Act  and 
if  reasonable  in  duration  are  not  in  violation  of  the 
Sherman  Acto   But  such  a  contract  with  a  term  of  five  years 
creates  an  unreasonable  restraint  because  of  its  possible 
affect  on  trade  and  commerce. 

What  is  the  result  of  the  application  of  that  rule 
lere?   The  contract  was  of  fourteen  years  duration.   The 
\ppellee  by  its  actions  as  found  by  Judge  Rabinowitz  fully 
Unforced  in  every  day  of  its  existence  until  the  conclusion 
)f  the  trial  at  Fairbanks  and  thereafter  until  stopped  by 
;he  Decree  in  the  District  Court  in  this  case  quieting  title 
'In  Appellants,   Appellee  exercised  complete  restraint  on  the 
service  station  operators  and  they  were  compelled  to  and  did 
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dispense  only  Appellee "s  products, 

j       It  will  be  argued  that  the  market  restrained  was 

I  small  -  only  a  single  outleto   Size  of  the  market  controlled 

and  the  extent  of  the  competition  restrained  is  not  the 

test,  rather  it  is  the  extent  of  the  control  and  restraint. 

The  control  and  restraint  here  were  100%.   it  was  not  only 

probable,  but  real,, 

A  similar  argument  was  made  and  rejected  in  United 

States  V.  National  City  Lines  (7th  Giro  1951)  186  F^  2d 

562,  567  where  it  v;as  contended  that  since  only  a  single 

user  in  each  of  several  cities  v/as  induced  to  enter  into 

the  restraining  contract  that  the  Sherman  Act  was  not 

violated.   The  Court  said  on  page  567  - 

"The  Anti-Trust  lav7S  forbid  practices  through 
which  competition  or  competitors  are  shut  out 
of  the  market  by  provisions  that  limits  it  [a 
product]  not  in  terras  of  quantity,  but  in  terms 
of  a  particular  venture o" 

In  Union  Carbide  and  Carbon  Corporation  v»  Nisely 

(10th  Ciro  1962)  300  F„  2d  561,  565  the  Circuit  Court 

said  - 

"But  Sec  a  1  of  the  Sherman  Act  condemns  un- 
reasonable restraints,  irrespective  of  the  amount 
of  trade  or  commerce  involved;  and  Section  2  con- 
dems  monopoly  or  attempt  to  monopolize  either  in 
concert  or  individually  -  any  part  of  the  trade 
or  commerce," 

CHE  STATUTE  OF  LIMITATIONS 

Appellee  argued  below  that  the  action  is  barred  by 

che  four-years  statute  of  limitations.  Title  15,  Sec„  15(b) 

i 

'JSCAo   Judge  Hodge  disposed  of  this  contention  by  his 
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pre-trial  order  of  May  17,  1963,  where  he  said  that  the 
issue  as  to  violation  of  the  Anti-Trust  laws  was  - 


"To  be  determined  in  this  case  subject  to  the 
four  year  statute  of  limitations  as  set  forth  in 
Title  15,  Seco  15(b)  USCA  vjhich  shall  be  considered 
controlling  as  to  the  accrual  of  the  cause  of 
action  herein,  but  shall  be  considered  to  commence 
to  run  from  the  time  of  each  successive  injury  to 
the  plaintiffs  ***" 


He  would  hardly  have  held  otherwise  in  viev^;  of  the 
decisions  of  this  court  in  Foster  &  Kleiser  Vo  Special  Site 
Sign  Company  (9th  Giro  1936)?  85  Fo  2d  742,  750  and  Sukow 
JBorax  Mines  Consolidated^  Ltdo,  v.  Borax  Consolidated,  Ltd,, 


(9th  C  iro  1950)  185  F,  2d  196-203,  v;herein  the  rule  is  laid 
down  that  a  cause  of  action  for  treble  damages  arises  when 
the  damaae  is  realized  and  the  plaintiff's  interest  invaded^ 
That  occurred  in  this  case  April  30,  1961,  when  Transfare, 
Inc=,  was  forced  by  unlawful  actions  of  Appellee  to  vacate 
the  service  station  to  the  damage  of  Appellants,  See  also 
:rummer  Company  Vo  Dupont  (5th  Cir.  1955)  223  F,  2d  238,  247 


and  the  very  recent  case  of  Highland  Supply  Corporation  v, 
Reynond  Metals  Company,  327  Fo  2d  725. 
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CONCLUSION 


The  case  should  be  remanded = 

n      ^ 
Respectfully  submitted  this  28   ^^Y  of  July^  1965. 


IV, C,  ARNOLD,  Attorney  for  Appellants 


CERTIFICATE  OF  COUNSEL 

I  Certify  that  in  connection  with  the  preparation  of 
his  Brief  I  have  examined  Rules  18  and  19  of  the  United 
states  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
ny  opinion,  the  foregoing  brief  is  in  full  compliance  v;ith  those 
rules  o 


W.Co  ARNOLD,  Attorney  for  Appellants 
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APPENDIX 


EXHIBITS 


Identified,  offered 
and  received 


A  -    Taxable 

Gallonage  -  Alaska  (TR.  219)        TR  4,  Vole  III 

B  -  Taxable  Sale  (TR.  220)  TR.  4,  Vol-.  Ill 


ANTI-TRUST  LAWS 


Section  1  of  Sherman  Act,  Title  15  USCA,  SeCo  1 


"£lo  Trust,  etCo,  in  restraint  of  trade  illegal^ 

exception  of  resale  price  agreements?  penalty 

Every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy  in  restraint  of  trade  or 
commerce  among  the  several  States,  or  with  foreign 
nations,  is  declared  to  be  illegal:  PROVIDED,  That 
nothing  contained  in  Sections  1-7  of  this  title  shall 
render  illegal,  contracts  or  agreements  prescribing 
minimum  prices  for  the  resaJe  of  a  commodity  which 
bears,  or  the  label  or  container  of  v;hich  bears,  the 
trademark ^brand ,  or  name  of  tne  producer  or  dis- 
tributor of  such  commodity  and  iN/hich  is  in  free  and 
open  competition  v/ith  commodities  of  the  same  general 
class  produced  or   distributed  by  others,  when  contracts 
or  agreements  of  that  description  are  lav/ful  as  applied 
to  intrastate  transactions,  under  any  statute,  law,  or 
public  policy  now  or  hereafter  in  effect  in  any  State, 
Territory  or  the  District  of  Columbia  in  v;hich  such 
resale,  and  the  making  of  such  contracts  or  agreements 
shall  not  be  an  unfair  method  of  competition  under 
section  45  of  this  title:  PROVIDED  FURTHER,  That 
the  preceding  proviso  shall  not  make  lawful  any  con- 
tract or  agreement,  providing  for  the  establishment 
or  maintenance  of  minimum  resale  prices  on  any  comm- 
odity herein  involved  ^  betv/een  manufacturers,  or 
between  producers,  or  between  v;holesalers ,  or  between 
brokers,  or  between  factors,  or  betv;een  retailers  ^  or 
between  persons,  firms,  or  corporations  in  competition 
with  each  other o   Every  person  who  shall  make  any 
contract  or  engage  in  any  combination  or  conspiracy 
declared  by  Sections  1-7  of  this  title  to  be  illegal 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  fine  not 
exceeding  fifty  thousand  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both  said  punishments, 
in  the  discretion  of  the  Court o  July  2,  1890,  Co  647 
§    1,  26  Stat.  209;  Augo  17,  1937,  c.  690,  Title  VIII 
50  Stato  693;  July  7,  1955,  c.  281,  69  State  282o" 


Section  2(a)  of  the  Clayton  Act  as  amended  by  the 
ROblnson-Patman  Act  rTiTIe'l^  UtiCK,    6ec  ,  2  (ar"" 

"Discrimination  in  prxce^  services,  or  facilities  - 
Price;  selection  of  customers 

(a)   It  shall  be  unlawful  for  any  person  engaged 
in  commerce,  in  the  course  of  such  commerce,  either 
directly  or  indirectly,  to  discriminate  in  price 
between  different  purchasers  of  commodities"  of  like 
grade  and  quality,  where  either  or  any  of  the 
purchases  involved  in  such  discrimination  are  in 
commerce y  where  such  commodities  are  sold  for  use, 
consumption,  or  resale  within  the  United  States  or 
any  Territory  thereof  or  the  District  of  Columbia  or 
any  insular  possession  or  other  place  under  the  juris- 
diction of  the  United  States,  and  where  the  effect  of 
such  discrimination  may  be  subs1 antially  to  lessen 
competition  or  tend  to  create  a  monopoly  in  any  line 
of  commerce^  or  to  injure,  destroy^  or  prevent 
competition  with  any  person  who  either  grants  or 
knowingly  receives  the  benefit  of  such  discrimin- 
ation, or  with  customers  of  either  of  them^ 
PROVIDED,  That  nothing  herein  contained  shall 
prevent  differentials   -hich  make  only  due  allowance 
for  differences  in  the  cost  of  manufacture ^^  sale, 
or  delivery  resulting  from  the  differing  methods  or 
quantities  in  which  such  coramodties  are  to  such 
sold  or  delivered  ***" 

gection  2(e)  of  the  Clayton  Act  as  .Amended  by  the  Robmson- 
•:^atman  Act,  Title  15  USCA,  Sec,  2(e) 


"Furnishing  services  or  facilities  for  processing, 
handling,  etc^ 

(e)   It  shall  be  unlawful  for  any  person  to 
discriminate  in  favor  of  one  purchaser  against  another 
purchaser  or  purchasers  of  a  commodity  bought  for 
resale,  with  or  without  processing,  by  contracting 
to  furnish  or  furnishing,  or  by  contributing  to  the 
furnishing  of,  any  services  or  facilities  connected  with 
the  processing,  handling,  sale  or  offering  for  sale  of 
such  commodity  so  purchased  upon  terms  not  accorded 
to  all  purchasers  on  proportionally  equal  terms c 


Section  2  of  Sherman  Act,  Title  15,  USCA,  Sec,  2 


"£2^      Monopolizing  trade  a  misdemeanor;  penalty 

Every  person  who  shall  monopolize  or  attempt 
to  monopolize,  or  combine  or  conspire  with  other 
person  or  persons,  to  monopolize  any  part  of  the 
trade  or  commerce  among  the  several  states,  or  with 
foreign  nations,  shall  be  deemed  guilty  of  a  miL- 
demeanor,  and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  fifty  thousand 
dollars,  or  by  imprisonment  not  exceeding  one  year, 
or  by  both  said  punishments,  in  the  discretion  of 
the  Courto  July  2,  1890,  c,  647,  i2,  26  State  209; 
July  7,  1955,  C,281,  69  Stat„  282 


ection  3  of  Clayton  Act,  Title  15  USCA„  SeCo  14 


"£14 3  Sale^  etCo  on  agreement  not  to  use  goods  of 

It  shall  be  unlawful  for  any  person  engaged  in 
oininerce,  in  the  course  of  such  commerce ^  to  lease  or  make  a 
ale  or  contract  for  sale  of  goods,  wares,  merchandise^ 
achinery,  supplies,  or  otuer  commodities,  whether  patented 
r  unpatented,  for  use,  consumption  or  resale  within  the 
nited  States  or  any  Territory  thereof  or  the  District  of 
olumbia,  or  any  insular  possession  or  other  place  under 
he  jurisdiction  of  the  United  States,  or  fix  a  price 
harged  therefor^  or  discount  from,  or  rebate  upon,  such 
ricef  on  the  condition ,  agreement  or  understanding 
hat  the  lessee  or  purchaser  thereof  shall  not  use  of  deal 
n  the  goods  ^  wares,  merchandise,  machinery,,  supplies  or 
ther  commodities  of  a  competitor  or  competitors  of  the 
essor  or  seller,  where  the  effect  of  such  lease,  sale, 
r  contract  for  sale  or  such  condition,  agreement,  or 
nderstanding  may  be  to  substantially  lessen  competition 
r  tend   to  create  a  monopoly  in  any  line  of  commerce. 
ct.  15,  1914,  Co  323,  §    3.  38  Stato  731o 

action  4  of  the  Clayton  Act,  Title  15  USCA,  Sec.  15, 


Any  person  who  shall  be  injured  in  his  business 
r  property  by  reason  of  anything  forbidden  in  the  anti- 
rust  lav/s  may  sue  therefor  in  any  district  court  of  the 
nited  States  in  the  district  in  which  the  defendant 
ssides  or  is  found  or  has  an  c  gent  without  respect  to 
le  amount  in  controversy,  and  shall  recover  threefold 
ne  damages  by  him  sustained^  and  the  cost  of  suit,  in- 
luding  a  reasonable  attorney's  f ee ^   Octo  15,  1914,  Co 
23,  £4,  38  Stato  731» 
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No.  20183 
In  the 


United  States  Court  of  Appeals 

for  the  Ninth  Circuit 


The  Travelers  Insurance  Company 

and 
The  Travelers  Indemnity  Company, 

Aiyfellant, 

vs. 

Rean  William  McElroy,  Jr., 

Appellee. 


Reply  Brief  for  the  Travelers  Insurance  Company 

and 
The  Travelers  Indemnity  Company 


PRELIMINARY  ARGUMENT 

Appellee  correctly  states  that  a  judgment  [by  defatdt] 
was  taken  in  the  Superior  Court  of  the  State  of  Arizona 
against  Trujeque  in  the  amount  of  $105,000.00,  together 
with  interest,  on  May  20,  1963. 

Further,  it  is  undisputed  that  Appellee,  on  December  5, 
1963  filed  in  the  District  Court  for  the  District  of  Arizona 
a  complaint  in  Cause  No.  4961  against  Travelers  Insurance 
Company.  That  complaint  alleged  inter  alia,  as  follows : 
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"That  the  aforesaid  insurance  policy  specifically  by  its 
terms,  permits  the  plaintiff  to  bring  this  action  based 
on  the  judgment  of  the  Superior  Court  of  Maricopa 
County,  and  enforce  the  payment  to  the  plaintiff  from 
the  named  defendants."  (Emphasis  ours.) 

Without  question  the  above  complaint  in  the  instant  case  is 
an  action  based  only  upon  the  final  default  judgment  ren- 
dered by  the  Superior  Court  of  the  State  of  Arizona  in 
Cause  No.  147641   (T.R.  33). 

In  view  of  the  above,  Appellant's  replication  will  be 
directed  initially  to  that  sound  legal  principle  set  forth 
in  Appellant's  opening  brief  which  Appellee  refused  to 
respond  or  refer  to  in  his  answering  brief. 

ARGUMENT 

As  set  forth  at  page  7  of  Appellant's  opening  brief,  it 
cannot  be  disputed  that  Jacobs  was  the  owner  of  the  truck- 
tractor  in  question.  Wlien  Appellee  (plaintiff  below)  ob- 
tained his  default  judgment  against  Trujeque,  which  is  the 
basis  of  this  present  action,  plaintiff  alleged  in  his  com- 
plaint as  follows:  (T.R.  34) 

"That  on  or  about  the  23rd  day  of  December,  1962,  at  ap- 
proximately 8 :40  P.M.,  defendant  MIKE  E.  TRUJE- 
QUE, was  driving  a  1957  Freight-Way  truck-tractor 
in  a  Northerly  direction  on  North  51st  Avenue  in  the 
City  of  Phoenix,  Arizona ;  that  said  truck-tractor  was, 
at  said  time,  owned  hy  Defendant,  DON  JACOBS,  and 
that  defendant,  MIKE  E.  TRUJEQUE,  was  tlien  and 
there  operating  said  truck-tractor  as  the  agent  on  be- 
half and  with  the  consent,  permission  and  authority 
of  the  owner,  defendant  DON  JACOBS."  (Emphasis 
ours.) 

As  was  set  forth  at  page  7  of  Appellant's  (Travelers') 
opening  brief : 
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"The  above  allegations  by  plaintiff  in  his  Complaint 
filed  in  the  Superior  Court  of  the  State  of  Arizona  was 
the  theory  under  which  a  judgment  in  the  amount  of 
$105,000.00  was  rendered.  The  fact  of  ownership 
became  merged  in  the  judgment  rendered  against 
Trujeque." 

Oivnersliip,  Appellee  states,  must  be  decided  upon  the  theory 
of  conflict  of  laws.  It  seems  all  to  apparent  that  Appellee 
wishes  to  obscure  the  fact  that  ownership  in  this  case  has 
already  been  determined  as  a  matter  of  law  by  their  own 
action  in  obtaining  the  default  judgment  against  Trujeque. 
Appellee's  brief  is  conspicuously  silent  as  to  any  argument 
which  w^ould  avoid  the  fact  that  the  default  judgment  ob- 
tained by  Appellee  determined  ownership. 

Appellee  ymist  take  this  inconsistent  and  untenable  posi- 
tion to  bring  this  case  within  the  purview  of  Jenkins  v. 
Mayfloiver  Insurance  Exchange,  93  Ariz.  287,  380  P.2d  145. 
Their  analysis  is  incorrect  for  they  have  ignored  basic 
fundamental  precepts. 

1.  A  Default  Judgment  Conclusively  Establishes  So  Far  as  Sub- 
sequent Proceedings  on  the  Judgment  Are  Concerned,  the 
Truth  of  All  Material  Allegations  Contained  in  the  Complaint 
in  the  First  Action  and  Every  Fact  Necessary  to  Uphold  the 
Default  Judgment. 

A  judgment  entered  by  default  is  just  as  conclusive  upon 
the  issues  tendered  by  the  complaint  as  if  rendered  after 
answer  filed  and  a  trial.  O'Brien  v.  Appling,  283  P. 2d  289 
(1955) ;  Fitzgerald  v.  Herzer,  177  P.2d  364  (1947) ;  Brown 
V.  Brown,  147  P.  1168  (1915);  Maryland  Casualty  Co.  v. 
O'Meara,  3  P.2d  46  (1931);  Garcia  v.  Garcia,  306  P.2d 
80  (1957).  Further,  it  is  basic  that  all  well  pleaded  facts  in 
a  complaint  are  admitted  by  a  default  judgment.  Postal  Ben. 
Ins.  Co.  V.  Johnson,  165  P.2d  173  (1946). 
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In  Arizona  there  is  found  a  leading  case  in  point,  Collister 

V.  Inter-State  Fidelity  Building  S  Loan  Assn.,  38  P.2d  626, 

wherein  the  Court  stated  at  page  G29 : 

"That  the  judgment  was  rendered  by  default  does  not 
affect  its  validity,  for  such  a  judgment  admits  as  true 
all  the  material  allegations  properly  set  forth  in  the 
complaint  and  is  just  as  binding  and  conclusive  as  to 
them  as  though  it  had  been  rendered  after  answer  and 
contest."  (Emphasis  ours.) 

And,  further  (at  page  629) : 

".  .  .  all  matters  in  issue,  or  which  could  have  been  put 
in  issue  .  .  .  were  settled  by  the  judgment  in  that  cause." 

The  courts  have  expressed  the  rule  in  various  ways  but 
the  basic  rule  is  that  a  default  judgment  is  just  as  conclu- 
sive an  adjudication  of  the  facts  and  issues  that  are  essential 
to  support  the  judgment  as  one  entered  after  actual  litiga- 
tion. Morris  v.  Jones,  329  U.S.  545  (1947) ;  Glasser  v.  Wessel, 
152  F.2d  428  (1945) ;  Re  Mercury  Engineering,  Inc.,  68  F. 
Supp.  376  (1946  D.C.  Cal.) ;  Rogers  v.  Tapo,  230  P.2d  522 
(1951). 

It  cannot  be  seriously  alleged  that  a  default  judgment  is 
not  conclusive  as  to  all  issues  tendered  by  and  properly 
pleaded  in  the  complaint  and  as  to  every  issue  which  prop- 
erly belonged  in  the  controversy  O'Brien  v.  Appling,  supra; 
Adamik  v.  Adamik,  75  N.Y.S.  2d  824  (1948);  Freeze  v. 
Salot,  266  P.2d  140  (1954) ;  Fitzgerald  v.  Herzer,  supra. 

Appellee's  original  allegation  of  ownership  of  the  vehicle 
in  Jacobs  was  essential  to  the  default  judgment  rendered 
against  Trujeciue.  The  fact  of  ownership  in  Jacobs  was 
fully  adjudicated  and  determined.  The  instant  case  is  one 
based  on  that  default  judgment.  To  i^ermit  Aj^pellee  to 
assert  ownership  in  another,  in  truth  impeaches  his  own 
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default  judgment.  Appellee  in  ignoring  the  obvious,  is  on 
the  "horns  of  a  dilemma"  for  he  in  effect  argues  that  he  can 
obtain  a  judgment  by  default  against  Trujeque  alleging 
ownership  in  Jacobs;  sue  to  collect  on  that  default  judgment 
against  Travelers  Insurance  Company  and  allege  and  vigor- 
ously maintain  that  C  &  P  is  now  the  owner  of  tluit  same 
vehicle.  A  perusal  of  Appellee's  complaint  against  Trujeque 
(T.R.  34-36)  alleges  ownership  iii  Jacobs  without  equivoca- 
tion and  at  no  time  is  C  &  P  mentioned  either  as  owner, 
bailee  or  lessee  of  the  vehicle  in  question.  Appellee  seeks  to 
accomplish  the  impossible.  He  seeks  on  one  hand  to  col- 
lect a  default  judgment  from  an  insurer  who  entered  into 
a  contract  with  C  &  P  and  issued  a  non-owners  policy  of 
insurance  [which  is  permissible  in  Arizona]  for  a  truck  or 
vehicle  actually  owned  by  Jacobs  and  on  the  other  hand  in 
obtaining  that  same  default  judgment  he  alleged  and  proved 
that  Jacobs  was  the  actual  owner  of  that  veliicle  to  the  exclu- 
sion of  any  other  entity.  This  the  Appellee  cannot  do  be- 
cause the  fact  of  ownership  of  necessity  is  merged  in  the 
default  judgment  obtained. 

Appellant  is  astonished  that  Appellee  has  taken  lightly 
the  doctrines  of  res  judicata  and  collateral  attack.  In  the 
trial  court  on  motion  for  summary  judgment  Appellee 
argued  and  re-argued  the  theory  of  i^ermissive  use  of  the 
vehicle  in  question  by  Trujeque.  Appellant  replied  to  those 
arguments.  Appellee  avoided  and  sidestepped  the  true  area 
of  dispute  and  continues  to  do  so.  [Appellee  seeks  to  have 
this  Court  adopt  a  hybrid  rule  to  enforce  a  default  judgment 
conceived  and  authored  by  Appellee  alone.]  That  the  doc- 
trine of  res  judicata  applies  is  fundamental.  At  no  time  in 
any  proceeding  has  a  determination  been  made  that  C  &  P 
is  the  owner  of  the  vehicle  in  question.  In  this  action  for  the 
first  time,  when  C  &  P  is  not  a  party,  when  the  issue  of 
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ownership  has  been  determined  in  Cause  No.  147641,  [Mari- 
copa County]  on  a  suit  to  collect  a  default  judgment  does 
Appellee  seek  to  introduce  his  new  concept  of  res  judicata. 
He  in  effect  argues  that  ownership  conclusively  adjudicated 
in  Jacobs  is  now  by  some  unknown  alchemy  ownership  in 
C  &  P.  Or  more  devastatingly  he  argues  that  he  can  obtain 
a  default  judgment  against  Trujeque  for  $105,000.00  based 
on  one  set  of  facts  and  collect  on  that  same  judgment  under 
another  incompatible  set  of  facts.  The  doctrine  of  res 
judicata  precludes  the  relitigation  in  the  instant  case  of  the 
issue  of  ownership  because  that  issue  was  adjudicated  and 
conclusively  determined  by  the  judgment  rendered  in  the 
Superior  Court  of  Arizona.  Garcia  v.  Garcia,  supra;  Bern- 
hard  V.  Bank  of  America  Nat.  Trust  S  Sav.  Assn.,  122  P.2d 
892  (1942) ;  Datj  v.  Wiswall's  Estate,  381  P.2d  217  (1963). 

2.    Appellee  is  Attacking  His  Own  Judgment  by  Alleging  Owner- 
ship in  C  &  P. 

In  the  instant  case,  the  issues  determined  in  the  prior 
action  precludes  Appellee  from  arguing  the  ownership  of 
the  truck-tractor  in  someone  other  than  Jacobs.  Appellee 
by  attempting  to  do  so  is  collaterally  attacking  his  OAvn 
judgment.  An  action  such  as  the  instant  one  is  an  action  to 
obtain  a  new  judgment  destroying  the  judicial  findings 
which  resulted  in  the  former  judgment.  Without  question 
this  is  a  collateral  attack  and  cannot  be  done.  Cox  v.  Mac- 
Kenzie,  70  Ariz.  308,  219  P.2d  1048  (1950) ;  Tuba  City  Min. 
(&  Mill  Co.  V.  Otterson,  16  Ariz.  305,  146  P.  203  (1915); 
Shattuck  V.  Shattuck,  67  Ariz.  122,  192  P.2d  229  (1948); 
Hersliey  v.  Banta,  55  Ariz.  93,  99  P.2d  81  followed  in  Hershey 
V.  RepnUic  Life  Ins.  Co.,  55  Ariz.  104,  99  P.2d  85  (1940). 

The  Arizona  Supreme  Court  has  had  fretiuent  occasion 
to  determine  what  constitutes  a  collateral  attack  and  invari- 
ably has  found  that  an  attempt  to  obtain  a  judgment  such 
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as  is  sought  in  this  case  constitutes  a  collateral  attack  upon 
the  prior  judgment.  In  Tube  City  Mining  £  M.  Co.  v.  Otter- 
son,  supra,  the  Court  said  of  the  attack : 

"It  is  not  an  attempt  to  avoid  or  correct  the  former 
judgment  in  some  manner  prescribed  by  the  law,  Inif 
it  is  an  effort  to  obtain  another  and  indepe)ide)it  judg- 
ment which  will  destroy  the  effect  of  the  former  judg- 
ment. As  the  present  action  is  a  collateral  attack  on  the 
former  judgment,  it  must  be  made  to  appear  that  such 
judgment  was  rendered  without  jurisdiction  and  is 
void."  (Emphasis  ours.) 

Later,  in  Henderson  v.  Towle,  23  Ariz.  377,  382,  203  P. 

1085  (1922)  the  Court  clarified  the  subject  further: 

"As  the  action  is  not  brought  for  the  sole  purpose  of 
impeaching  or  overturning  the  former  judgment,  but 
has  also  for  its  ol)ject  an  independent  relief  or  result, 
the  attack  made  herein  upon  the  former  judgment  is 
a  collateral  one." 

Under  the  principle  of  collateral  estoppel  a  judgment 
precludes  the  relitigation  in  another  action  of  a  specific 
question  litigated  and  determined  by  and  essential  to  the 
first  action.  This  is  not  a  new  theory  but  is  well  founded 
in  the  law.  Cromwell  v.  Sac  Comity,  94  U.S.  351  (1877). 

3.    Conditional  Vendee  Jacobs  Is  Owner  under  Any  interpretation. 

Appellee  finds  solace  in  the  conflict  of  law  theory  that 
the  question  of  ownership  must  be  determined  l)y  the  law 
of  the  State  of  Arizona  and  even  if  determined  by  the  law 
of  the  State  of  Iowa,  ownership  in  this  particular  instance 
is  in  C  &  P.  This  argument  is  completely  superfluous  be- 
cause the  fact  of  ownership  at  this  point  is  undisputed  as 
Appellant  has  maintained  in  their  opening  brief  and  in  this 
reply  brief.  Assuming  arguendo  that  the  question  of  owner- 
ship can  be  litigated  in  this  action  (whicli  Appellant  vehe- 


mently  denies)  then  Apiiellee  again  is  out  of  step.  In  Ap- 
pellant's opening  brief  we  directed  the  Court's  attention 
to  Ruhy  V.  United  Sugar  Co.  8.A.,  46  Ariz.  535,  109  P.2d 
845  (1941)  and  to  the  various  code  sections  of  Iowa  and 
again  to  Hartman  v.  Norman,  253  Iowa  694,  112  N.W.2d 
374  (1962)  which  case  construes  the  Iowa  conditional  sale 
statute  and  the  purpose  of  its  enactment. 

Api^ellee  should  be  well  aware  that  public  policy  would 
dictate  that  a  conditional  vendor  retains  title  only  as  se- 
curity for  the  purchase  price  and  they  should  have  been 
well  acquainted  with  the  recent  holding  in  Herman  v. 
Anacostia  Chrysler-Plymouth,  Inc.,  350  F.2d  781  (1965) 
(Circuit  Court  of  Appeals  for  the  District  of  Columbia). 
In  Herman  the  defendant  was  the  seller  of  a  vehicle  under 
a  conditional  sale  contract  with  the  usual  reservation  of 
title  clause.  It  was,  therefore,  alleged  in  the  complaint  that 
this  defendant  seller  was  the  "owner"  at  the  time  of  the 
accident.  The  Circuit  Court  of  Appeals  for  the  District 
of  Columbia  quickly  disposed  of  that  issue  as  follows  (at 
page  783) : 

"To  the  extent  reliance  is  now  placed  upon  a  clause  in 
the  conditional  sales  contract  which  reserved  title  to 
the  seller,  we  read  the  instrument  as  providing  only  a 
typical  means  of  achieving  security  for  the  unpaid 
balance  of  the  agreed  purcJiase  price.''  (Emphasis 
ours.) 

To  contend,  as  Appellee  does,  that  this  conditional  sales 
contract  places  ownership  in  C  &  P  is  to  comijletely  ignore 
the  obvious,  recognized,  common  everyday  business  method 
of  "achieving  security  for  the  unpaid  balance  of  the  agreed 
purchase  price."  Plaintiff  in  the  instant  case  attempts  to 
use  the  conditional  sales  contract  as  a  shield  when  in  the 
normal  course  of  events  public  policy  dictates  that  the 


9 
conditional  sales  contract  should  not  shield  the  person  who 
has  the  actual  control  of  the  automobile  in  question  even 
though  the  seller  holds  title  as  security  for  the  pajanent 
of  the  purchase  price.  Herman  also  disposes  of  Appellee's 
other  contention  when  he  quotes  §  28-130,  Arizona  Revised 
Statutes,  that  statute  defines  "owner".  By  some  verbal 
gymnastics  Appellee  tries  to  construe  §  28-130,  Arizona 
Revised  Statutes,  in  favor  of  Appellee.  This  code  section 
is  identical  with  the  code  provision  found  in  Herman,  supra, 
and  does  not  by  any  stretch  of  the  imagination  impute 
ownership  in  C  &  P.  To  the  contrary  the  statute  is  un- 
ambiguous and  should  be  read  in  its  entirety  for  it  gives 
the  conditional  vendee  (Jacobs)  the  right  to  immediate 
possession  and  although  C  &  P  may  have  a  right  to  use  it 
under  a  lease  agreement  the  lease  agreement  does  not  con- 
trol §  28-130,  A.R.S.  It  is  but  a  collateral  agreement  be- 
tween C  &  P  and  Jacobs. 

4.  The  Jenkins  Decision  Is  Limited  to  on  Owners  Poiicy  Because 
A.R.S.  §28-11706,  the  Arizona  Financial  Responsibility  Act, 
Directs  Itself  Only  to  an  Owners  Policy. 

Appellant  feels  that  its  argument  in  its  opening  brief 
(pp.  14-19)  clearly  establishes  this  principle  and  will  not 
argue  additionally  herein.  However,  Appellant  will  point 
out  that  Jenkins  'V.  Mayflower,  supra,  and  the  additional 
ease  cited  by  Appellee  in  its  brief  at  page  19,  Wildman  v. 
Government  Employees'  Ins.  Co.,  48  Cal.2d  31,  307  P.2d 
359  are  both  eases  concerned  with  "Owners"  insurance 
policies. 

Appellee  requests  this  Court  to  "rewrite"  the  insurance 
policy  in  the  instant  case  (Appellee's  brief  p.  19).  What 
it  is  actually  asking  this  Court  to  do  is  to  judicially  rewrite 
the  Financial  Responsiljility  Law  of  Arizona  (A.R.S.  §  28- 
1170).  This  request,  of  course,  should  not  be  granted. 
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CONCLUSIONS 

In  a  collateral  proceeding  Appellee  has  attempted  (and 
in  the  trial  court  succeeded)  to  convince  this  Court  that  the 
complaint  in  the  instant  case  comes  within  the  purview  of 
Jenkins  v.  Mayflower,  supra.  In  this  regard  Appellee  con- 
tends (a)  that  the  policy  issued  by  the  Appellant  Travelers 
Insurance  Company  to  its  insured  Colonial  &  Pacific  Frigid- 
ways  is  or  as  Appellee  would  like  to  have  it  read  an  "owner's 
policy"  and  (b)  even  though  it  is  a  "non-owner's  type  policy" 
Appellee  suggests  that  this  Court  rewrite  the  contract 
between  the  parties  and  if  all  that  fails  then  Appellee 
contends  (c)  that  it  can  re-litigate  the  issue  of  ownership 
in  this  case  when  that  issue  has  already  been  determined 
and  adjudicated  in  Cause  No.  147641,  McElroy  v.  Trujeque 
and  Jacobs,  Maricopa  County  Superior  Court,  Arizona. 
Appellee  contended  to  the  trial  Judge  that  this  was  another 
Jenkins  situation.  When  the  trial  court  rendered  judgment 
in  favor  of  Apijellee  it  must  have  been  persuaded  by  Ap- 
pellee's reference  to  Jenkins. 

It  is  respectfully  submitted  for  the  reasons  set  forth  in 
the  opening  brief  of  Appellant  supplemented  by  this  reply 
brief  that  this  Court  should  reverse  the  judgment  of  the 
trial  court  and  direct  the  granting  of  Travelers'  motion  for 
summary  judgment. 

ResjDectfully  submitted, 

Keamer,  Roche,  Burch  &  Streich 
By    Daniel  Cracchiolo 

567  First  National  Bank  Bldg. 
Phoenix,  Arizona 

Attorneys  for  Appellant 
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CERTIFICATE 

I  certify  that,  in  connection  witli  the  preparation  of  this 
Itrief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my 
opinion,  the  foregoing  brief  is  in  full  compliance  with  those 
rules. 

Daniel  Cracchiolo 
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OPINION  BELOW 

There  is  no  opinion  reported  below. 

BASIS  FOR  JURISDICTION 

Jurisdiction  of  the  District  Court  Avas  based  upon  Section 
1332  of  Title  2S,  U.S.C.  (78  Stat.  44.")).  Appellant  (defend- 
ant below)  is  a  cori)orate  citizen  of  the  State  of  Connecticut. 
Appellee  is  a  citizen  of  the  State  of  Arizona.  The  amount  in 
controversy  is  One  Hundred  and  Five  Thousand  Dollars 
($105,000.00),  exclusive  of  interest  and  costs  (T.R.  p.  2). 

The  Court  of  Appeals  has  jurisdiction  to  review  the  .judg- 
ment of  the  District  Court  under  Section  1291  of  Title 
28,  U.S.C.  (72  Stat.  348). 


2 
STATEMENT  OF  THE  CASE 

On  September  10,  1962,  Colonial  and  Pacific  Frigidways, 
Inc.,  (hereinafter  referred  to  as  C  &  P)  as  seller,  and 
Donald  L.  Jacobs,  (hereinafter  referred  to  as  Jacobs)  as 
buyer,  executed  in  the  State  of  Iowa  a  conditional  sales 
contract  for  the  sale  of  a  White  Freightline  Tractor  (p.  5 — 
Jacobs'  deposition;  p.  7  Jacobs'  deposition — marked  as 
Exhibit  No.  1  for  identification). 

On  the  same  date  Jacobs  and  C  &  P  entered  into  a  lease 
agreement  whereby  Jacobs  leased  his  newly  acquired  tractor 
to  C  &  P  (p.  8  Jacobs'  deposition — marked  as  Exhibit  No.  2 
for  identification).  The  relationshiii  was  then  as  follows: 
Jacobs  was  lessor  and  C  &  P  was  lessee.  C  &  P,  as  lessee  of 
the  tractor,  agreed  to  pay  Jacobs,  the  lessor,  for  the  C  &  P 
business  use  of  his  tractor  72%  of  the  gross  receipts  on 
westbound  loads  and  85%  of  the  gross  receipts  on  east- 
bound  produce  loads  (Paragraph  4  of  Lease  Agreement). 
It  should  be  pointed  out  at  this  juncture  that  C  &  P  is  a 
transportation  company  handling  frozen  and  refrigerated 
products.  Meat  products  were  picked  up  in  the  midwest  and 
transported  to  the  west  coast.  On  return  trijjs  produce  was 
hauled  to  the  midwest  (ps.  11-12  Jacobs'  deposition).  All 
expenses  incidental  to  the  operation  of  said  motor  vehicle, 
including  the  purchase  of  collision  insurance,  was  a  cost  to 
be  borne  by  the  lessor  Jacobs  (Paragraph  6  of  Lease  Agree- 
ment). In  addition,  the  lessor  agreed  to  hire  certain  per- 
sonnel, subject  to  C  &  P's  approval,  to  assist  the  lessor  in 
driving  said  motor  vehicle. 

Simultaneously  with  the  execution  of  said  Lease  Agree- 
ment, defendant  Travelers  Insurance  Company  (herein- 
after referred  to  as  Travelers)  issued  its  comprehensive 
automobile  liability  policy  No.  RSLA  4325488  to  C  &  P,  the 
lessee,  for  a  policy  period  commencing  on  September  10, 
1962,  and  terminating  on  September  10,  1963  (T.R.  46-63). 
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The  policy  was  written  on  defendant's  Form  C-9444  Ed. 
April,  1955,  and  Form  4()50-A  entitled  Eeceii)ts  Basis — 
Truckmen  (Form  A)  (T.E.  58-59).  The  pertinent  provi- 
sions of  the  Receipts  Basis — Truckmen  policy  provided, 
amon.i;-  (itlici-  thini^'s,  as  follows: 

"It  is  agreed  that  such  insurance  as  is  afforded  by  the 
]wlicy  for  Bodily  Injury  Liability,  for  Automobile 
Medical  Payments  and  for  Pi'operty  Damage  Liability 
applies  with  respect  to  all  owned  automobiles  and  hired 
automobiles,  and  the  use,  in  the  business  of  the  named 
insured,  of  non-owned  automobiles,  subject  to  the  fol- 
lowing provisions : 

1.  Definition  of  Insured.  As  respects  such  insur- 
ance. Insuring  Agreement  III,  Definition  of  Insured, 
is  replaced  by  the  following: 

With  resi)ect  to  the  insurance  for  Bodily  Injury 
Liability  and  for  Property  Damage  Liability  the 
uncjualitied  word  'insured'  includes  the  named  in- 
sured and  also  includes  any  person  while  using  an 
owned  automobile  or  a  hired  automobile  and  any 
person  or  organization  legally  responsible  for  the 
use  thereof,  provided  the  actual  use  of  the  automo- 
bile is  by  the  named  insured  or  with  his  permission, 
and  any  executive  officer  of  the  named  insured  with 
respect  to  the  use  of  a  non-owned  automobile.  The 
insurance  with  respect  to  any  person  or  organization 
other  than  the  named  insured  does  not  ajDply:  .  .  . 

"(d)  with  respect  to  any  hired  automobile,  to  the 
owner  or  any  lessee  of  such  automoliile,  or  to  any 
agent  or  employee  of  such  oAvner  or  lessee,  if  the 
accident  occurs  (1)  while  such  automobile  is  not 
being  used  exclusively  in  the  business  of  the  named 
insured  and  over  a  route  the  named  insured  is 
authorized  to  serve  by  federal  or  public  authority, 
or  (2)  after  arrival  of  the  automobile  at  its  destina- 
tion under  a  single-trip  contract  which  does  not  pro- 
vide in  writing  for  the  return  trip  of  the  automobile ; 
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(e)  with  respect  to  any  non-owned  automobile,  to 
any  executive  officer  if  such  automobile  is  owned  by 
him  or  a  member  of  his  household;  .  .  ." 

Thereafter  Jacobs,  the  lessor,  employed  Donald  Trujeque 
as  his  employee  to  assist  him  in  driving  the  tractor  and 
paid  him  a  sum  certain  per  trip  plus  expenses  while  in 
route  (P.  9  Jacobs'  deposition;  p.  26  Trujeque's  deposition). 

On  December  22,  1962,  Jacobs,  the  lessor,  and  Trujeque, 
his  employee,  had  come  to  Phoenix,  Arizona,  in  order  to 
spend  the  Christmas  holidays  with  their  respective  fami- 
lies. The  tractor  and  trailer  were  empty  of  merchandise 
during  this  period.  Jacobs  had  previously  delivered  a  load 
of  merchandise  to  the  west  coast  and  was  between  trips 
(P.  23  Jacobs'  deposition). 

On  December  22, 1962,  Trujeque  was  permitted  by  Jacobs 
to  take  the  tractor,  M'ithout  the  trailer  attached  thereto, 
to  his  house  to  clean  it  up  (P.  20  Jacobs'  deposition). 
Trujeque  took  the  tractor  to  his  home  and  washed  it  the 
following  morning  which  was  December  23,  1962,  and  in 
addition  to  washing  it  had  it  serviced  (P.  13  Trujeque's 
deposition).  On  the  night  of  December  23,  1962  Trujeque 
and  the  plaintiff  McElroy,  an  acquaintance  of  Trujeque, 
went  in  the  tractor  to  pick  up  Trujeque's  brother  (P.  15 
Trujeque's  deposition).  As  they  were  returning  to  Tru- 
jeque's house,  an  accident  occurred  in  which  the  plaintiff 
was  injured.  The  plaintiff,  McElroy,  was  not  known  by 
Jacobs  nor  was  he  employed  by  Jacobs  in  any  capacity 
(P.  16  Trujeque's  deposition;  P.  20  Jacobs'  deposition). 
Thereafter,  plaintiff  filed  an  action  (Cause  No.  147641)  in 
the  Superior  Court  of  Maricopa  County,  Arizona,  naming 
as  defendants  Trujeque  and  Jacobs  (T.R.  34-36).  Travelers 
insured  C  &  P  was  not  a  party  to  that  lawsuit  (T.R.  34-36). 
The  Complaint  alleged,  among  other  things,  as  follows : 


"That  on  or  about  tlie  23rd  day  of  December,  1962,  at 
approximately  S  :40  P.]\I.,  defendant,  MIKE  E.  TRU- 
JEQTTE,  was  driving  a  1957  Freight-Way  truck-tractor 
in  a  northerly  direction  on  Nortli  51st  Avenue  in  the 
vicinity  of  the  3600  block  in  the  City  of  Phoenix, 
Arizona;  that  said  truck-tractor  was,  at  said  time, 
owned  hii  Defendant,  DON  JACOBS,  and  tliat  de- 
fendant, MIKE  E.  TRUJEQUE,  was  then  and  there 
operating  said  truck-tractor  as  the  agent  on  behalf 
and  with  the  consent,  permission  and  autliority  of  the 
oivner,  defendant  DON  JACOBS."  (Emphasis  ours.) 

Plaintiff's  theory  in  Cause  No.  147641  as  against  Jacobs 
was  pursuant  to  the  doctrine  of  respondeat  superior  in 
tliat  Trujeque  was  the  agent  of  the  owner  Jacobs  at  the 
time  of  the  accident  in  question.  Trujeque  failed  to  file  an 
appearance  in  plaintitT's  action,  and  a  default  judgment  in 
the  sum  of  $105,000.00  was  entered  on  May  20,  1963,  against 
Trujeque  (T.R.  p.  33).  That  action  is  still  pending  against 
Jacobs,  and  no  judgment  has  ever  been  taken  as  against 
Jacobs  as  of  the  date  of  this  brief. 

On  December  5,  1963,  Cause  No.  4961  was  filed  liy  plain- 
tiff against  Travelers  Insurance  Company  in  the  District 
Court  of  the  United  States  in  and  for  the  District  of  Ari- 
zona. That  Complaint  (T.R.  1  and  2),  inter  alia,  alleged 
as  follows : 

"That  prior  to  the  23rd  day  of  December,  1962,  the 
defendants  had  issued  to  Colonial  &  Pacific  Frigid- 
ways,  Inc.,  a  policy  of  insurance  in  which  the  defend- 
ants agreed  to  insure  the  said  i\Iike  E.  Trujeque 
against  any  liability  for  bodily  injuries  Avhich  should 
arise  out  of  the  ownership,  maintenance  or  use  of  the 
aforementioned  1957  Freight-way  truck;  said  policy 
was  in  full  force  and  effect  and  covered  the  use  of 
said  vehicle  by  Mike  E.  Trujeque  on  the  23rd  day  of 
December,  1962." 


Travelers  answered  said  Complaint  on  January  28,  19(54 
(T.R.  5)  denying  all  material  allegations  thereto.  There- 
after depositions  were  taken;  and  on  December  16,  1964, 
Travelers  filed  a  Motion  for  Smnmary  Judgment  (T.R. 
15-16).  Plaintiff  McElroy  replied  to  defendants'  Motion 
for  Summary  Judgment  and  filed  a  cross-motion  for  sum- 
mary judgment  on  January  7,  1965.  Oral  argument  was 
had  thereon;  and  the  lower  court  issued  an  order  on 
March  2,  1965,  granting  plaintiff's  cross-motion  for  sum- 
mary judgment  (T.R.  38).  Thereafter  and  on  March  5, 
1965  defendants  filed  a  Motion  for  Reconsideration  (T.R. 
39).  The  court  denied  the  Motion  for  Reconsideration  and 
entered  formal  judgment  against  Travelers  on  March  29, 
1965  in  the  amount  of  $10,000.00  plus  interest  (T.R.  40). 
This  appeal  followed. 

QUESTION  PRESENTED 

Whether  the  Traveler's  policy  issued  to  the  insured  pro- 
vides coverage,  either  by  the  policy  provisions  therein  or 
by  operation  of  law,  when  the  vehicle  leased  to  the  insured 
is  not  being  used  by  the  insured  or  in  the  business  of  the 
insured? 

SUMMARY  OF  THE  ARGUMENT 

Traveler's  insurance  policy  issued  to  Colonial  &  Pacific 
by  its  very  terms  did  not  afford  coverage  to  Trujeque  at 
the  time  of  the  accident  in  question.  The  Arizona  Financial 
Responsibility  Act  does  not  nor  was  it  intended  to  apply 
to  a  policy  of  insurance  issued  to  a  non-owner. 
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ARGUMENT 

1.  The  poiicy  of  insurance  issued  to  C  &  P  by  its  very  terms  is 
not  oppEicoble  ?o  Truieque  and  616  not  afford  him  coverage 
at  the  time  of  the  accident  in  question. 

THE  VEHICLE:  WAS  NOT  OWNED  BY  C  &  P  AT  THE  TIME  OF  THE  ACCIDENT. 

It  i.s  undisputed  tliat  tliLs  motor  vehicle  was  not  owned 
by  C-  &  P  at  the  time  of  the  accident.  When  plaintiff  ob- 
tained his  default  judgment  against  Tru,ie(iue  in  Cause 
No.  147641  he  alleged  (T.R.  34)  as  follows: 

"That  on  or  about  the  23rd  day  of  December,  1962,  at 
approximately  8:40  P.M.,  defendant  MIKE  E.  TRT^- 
JEQUE,  was  driving  a  1957  Freight-Way  truck-tractor 
in  a  northerly  direction  on  North  51st  Avenue  in  the 
City  of  Phoenix,  Arizona ;  that  said  truck-tractor  was, 
at  said  time,  oivned  by  Defendant,  DON  JACOBS,  and 
that  defendant,  MIKE  E.  TRUJEQUE,  was  then  and 
there  operating  said  truck-tractor  as  the  agent  on  be- 
half and  with  the  consent,  permission  and  authority 
of  the  owner,  defendant  DON  JACOBS."  (Emphasis 
ours.) 

The  above  allegation  by  plaintiff  in  his  Complaint  filed 
in  the  Superior  Court  of  the  State  of  Arizona  was  the 
theory  under  which  a  judgment  in  the  amount  of  $105,()()0.0() 
was  rendered.  Tlie  fact  of  ownership  became  merged  in 
the  judgment  rendered  against  Trujeque. 

On  September  10,  1962  Jacobs  purchased  from  C  &  P 
a  tractor  truck'  for  a  total  price  of  $14,309.17.  He  paid 
$3,500.00  to  C  &  P  as  down  payment  and  obligated  himself 
by  contract  to  pay  the  balance  in  certain  montldy  install- 
ments until  the  full  purchase  price  was  jiaid. 


1.  C  &  P,  as  seller  and  .Jacobs,  as  buyer  executed  in  Iowa  a 
conditional  sale  contract  wherein  .Tacobs  was  pin-chaser  and  C  &  P 
was  seller.  See  Jacol)s'  deposition,  page  7  and  Exhibit  No.  1 
marked  for  identification. 
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As  to  the  date  of  purchase  Jacobs  testified  as  follows : 
(P.  5  Jacobs'  deposition) 

"When  did  you  buy  this  truck  from  Colonial  &  Pacific 
Frigidways  ? 

A.     Do  you  want  the  exact  date  on  this! 
Q.     As  near  as  you  can  recall,  yes. 
A.     The  10th  day  of  September,  1962." 

In  obtaining  the  default  judgment  against  Trujeque, 
plaintiff  at  all  times  asserted  ownership  of  the  truck  in 
Jacobs.  In  their  argument  to  the  court  on  their  cross- 
motion  for  summary  judgment  they  contended  that  C  «&  P 
was  the  owner  of  the  truck  in  question. 

The  parties  having  executed  a  contract  in  the  State  of 
Iowa  for  the  purchase  and  sale  of  said  truck  are  thereby 
bound  by  Iowa  law.  Ruhy  v.  United  Sugar  Co.  8.A.,  56 
Ariz.  535,  109  P.2d  845  (1941). 

Applying  the  Arizona  rule  regarding  conflict  of  laws, 
the  question  of  ownership  must  be  resolved  by  the  rule  of 
lex  loci  contractus  which  is  the  State  of  Iowa  in  the  instant 
case.  Ruhy  v.  United  Sugar  Co.  S.A.,  supra.  Since  October 
1,  1953,  Iowa  has  had  in  effect  a  Certificate  of  Title  Law. 
Material  hereto,  subsection  2  of  section  321.45,  Code  of 
low^a,  1962  provides : 

"Except  as  provided  in  section  321.50  and  except  for 
the  purpose  of  section  321.493  no  person  shall  acquire 
any  right,  title,  claim  or  interest  in  or  to  any  vehicle 
subject  to  registration  under  this  chapter  from  the 
owner  thereof  except  by  virtue  of  a  certificate  of  title 
issued  or  assigned  to  him  for  such  vehicle  or  by  virtue 
of  a  manufacturer's  or  importer's  certificate  delivered 
to  him  for  such  vehicle ;  nor  shall  any  waiver  or  estop- 
pel operate  in  favor  of  any  person  claiming  title  to  or 
interest  in  any  vehicle  against  a  person  having  posses- 
sion of  the  certificate  of  title  or  manufacturer's  or  im- 
porter's  certificate   for   such  vehicle   for  a  valuable 
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consideration.  Except  as  provided  in  section  o^l.nO 
and  except  for  tlie  purpose  of  section  321.493  no  court 
in  any  case  at  law  or  e([uity  shall  recognize  the  right, 
title,  claim  or  interest  of  any  person  in  or  to  any 
vehicle  subject  to  registration  sold  or  dis]iosed  of,  or 
mortgaged  or  encumbered,  unless  evidenced  by  a  cer- 
tificate of  title  or  manufacturer's  or  importer's  cer- 
tificate duly  issued  or  assigned  in  accordance  with  the 
provisions  of  tliis  chapter." 

Section  321.493  Code  of  Iowa,  1962,  commonly  called  the 
consent  statute,  or  the  Owner's  Responsibility  Law,  })ro- 
vides : 

"In  all  cases  where  damage  is  done  by  any  motor 
vehicle  by  reason  of  negligence  of  the  driver,  and 
driven  with  the  consent  of  the  owner,  the  owner  of 
the  motor  vehicle  shall  be  liable  for  such  damage. 

''A  person  who  has  made  a  bona  fide  sale  or  transfer 
of  his  right,  title,  or  interest  in  or  to  a  motor  veMcJe 
and  who  has  delivered  possession  of  such  motor 
vehicle  to  the  imrcliaser  or  transferee  shall  not  he 
liable  for  any  damage  thereafter  resulting  from  negli- 
gent operation  of  such  motor  vehicle  by  another,  but 
the  purchaser  or  transferee  to  whom  possession  was 
delivered  shall  be  deemed  the  oivner.  The  provisions 
of  subsection  2  of  section  321.45  shall  not  apply  in 
determining,  for  the  purpose  of  fixing  liability  here- 
under, whether  such  sale  or  transfer  was  made."  (Em- 
phasis ours.) 

The  first  paragraph  of  the  consent  statute  has  been  a  part 
of  the  Iowa  statutory  law  in  substantially  its  present  form 
since  1919.  The  second  paragraph  in  its  present  form  was 
added  to  this  statute  in  1955  by  section  8,  Chapter  157, 
Acts  of  the  Fifty-sixth  General  Assembly. 

Cases  decided  before  the  second  paragraph  in  section 
321.493  was  enacted  held  that  proof  of  vehicle  registration 
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made  a  prima  facie  case  of  ownership  in  the  registrant. 
The  registration  created  an  inference  of  ownership.  Never- 
theless, the  same  cases  declared  the  inference  could  be  re- 
butted by  evidence.  Accordingly,  registration  did  not  con- 
clusively establish  ownership.  Sexton  v.  Lamnan,  244  Iowa 
570,  57  N.W.2d  200  (1953);  Basil  v.  Hade,  245  Iowa  322, 
62  N.W.2d  180;  Craddock  v.  Bickelhanpt,  227  Iowa  202, 
288  N.W.  109(1939). 

Hartman  v.  Norman,  253  Iowa  694,  112  N.W.  2d  374 
(1962)  which  was  decided  since  the  amendment  to  section 
321.493  construes  the  amendment  so  as  to  leave  no  doubt 
that  it  was  designed  to  relieve  a  bona  fide  seller  from  lia- 
bility from  the  negligence  of  his  transferee  occurring  sub- 
sequent to  the  transfer.  In  Hartman  an  automobile  driven 
by  one  defendant  was  at  the  time  of  the  accident  of  record 
in  the  name  of  the  other  defendant.  The  plaintiff  sued  the 
owner  of  record  as  well  as  the  driver.  The  owner  of  record 
urged  as  a  defense  that  prior  to  the  collision  it  had  made  a 
bona  fide  sale  and  delivery  of  possession  of  the  vehicle  to 
the  driver.  The  owner  of  record  was  a  licensed  motor  vehicle 
dealer.  The  accident  occurred  seven  days  after  the  pur- 
ported sale  and  delivery.  The  court  stated: 

"We  can  think  of  no  purj^ose  in  the  enactment  of  what 
is  now  the  second  paragraph  of  section  321.493  other 
than  to  cover  situations  such  as  we  have  in  the  case 
before  us.  The  statute  is  definite  and  specific.  It  pro- 
vides that  a  person  who  has  made  a  bona  fide  sale  and 
who  has  delivered  possession  to  the  purchaser  shall 
not  be  liable  for  any  damage  thereafter  resulting  from 
negligent  operation  by  another.  It  also  provides  that 
subsection  2  of  section  321.45  (the  provision  for  proof 
of  ownership  by  certificate  of  title)  shall  not  apply  in 
determining,  for  the  purjjose  of  fixing  liability,  whether 
such  sale  was  made.  The  question  under  this  statute  is 
not  who  may  own  the  vehicle  or  have  a  lien  according 
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to  tlie  county  records.  It  is  not  who  may  owe  for  the 
purchase  price  or  liow  tlie  indel)tedness  is  evidenced. 
If  there  was  a  bona  fide  sale  and  delivery  of  posses- 
sion, the  statute  relieves  the  seller  from  liability  for 
subsequent  negligence  of  the  operator  .  .  .  In  the  case 
before  us  the  iDicoiitradicted  evidence  shoivs  that  de- 
fendant Coy  by  icritfen  mstrument  agreed  to  purchase 
the  car  in  question-.  There  was  a  bona  fide  sale.  The 
down  payment  was  made.  Possession  was  delivered. 
Coy  took  and  retained  possession.  Under  the  statute 
he  was  the  owner  for  the  purpose  of  determining  lia- 
bility. Under  the  statute  defendants  ivere  not  liable." 
(Emphasis  ours.) 

Likewise,  in  the  instant  case  Jacobs  agreed  to  purchase  the 
tractor  by  executing  a  written  contract.  He  paid  $3,500.00 
down  and  took  and  retained  possession  of  the  tractor. 

Judge  Graven  of  the  United  States  District  Court  for 
the  Northern  District  of  Iowa  in  Federated  Mutual  Imple- 
ynent  &  Hardware  Insurance  Co.  v.  Rouse,  1.33  F.  Supp.  226 
(195.3)  held  that  an  automobile  dealer  who  had  purchased 
a  used  car  and  resold  it  under  a  conditional  sales  contract 
was  not  an  owner  within  Iowa's  Owners'  Kesponsibility 
Law,  even  though  he  had  failed  to  comply  with  Iowa  Motor 
Vehicle  Certificates  of  Title  Act  and  had  failed  to  provide 
for  a  new  certificate. 

It  is  respectfully  asserted  that  the  facts,  the  law  and  the 
documentary  evidence  in  the  record  establish  beyond  any 
doubt  that  C  &  P  was  not  the  owner  of  the  tractor  at  the 
time  of  the  accident. 

TRAVELER'S    POLICY    ISSUED    TO    C    &    P    BY    ITS    VERY    TERMS    EXCLUDES 
COVERAGE  TO   TRUJEQUE   IN   THIS  CASE. 

Travelers'  liability  policy  issued  to  C  &  P  (T.R.  58-59) 
provides,  inter  alia,  as  follows: 
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"It  is  agreed  tliat  sucli  insurance  as  is  afforded  by  the 
policy  for  Bodily  Injury  Lia])ility,  for  Automobile 
Medical  Payments  and  foi'  Property  Damage  Liability 
applies  with  respect  to  all  owned  automobiles  and 
hired  automobiles,  and  the  use,  in  the  business  of  the 
named  insured,  of  non-owned  automobiles,  subject  to 
the  following  provisions: 

".  .  .  The  insurance  witli  respect  to  any  person  or 
organization  other  than  the  named  insured  does  not 
apply:  .  .  . 

"(d)  with  respect  to  any  hired  automobile,  to  the 
owner  or  any  lessee  of  such  automobile,  or  to  any 
agent  or  employee  of  such  owner  or  lessee,  if  the  acci- 
dent occurs  (1)  while  such  automobile  is  not  being 
used  exclusively  in  the  business  of  the  named  ifir- 
sured  .  .  . 

"(e)  with  respect  to  any  non-owned  automobile,  to 
any  executive  officer  if  such  automobile  is  owned  by 
him  or  a  member  of  his  household;  .  .  ."  (Emphasis 
ours.) 

A  court  cannot  and  should  not  do  violence  to  the  plain 
terms  of  a  contract.  However,  the  lower  court  by  granting 
plaintiff's  cross-motion  for  summary  judgment  in  effect 
either  disregarded  entirely  the  provisions  of  the  policy  or 
rewrote  the  contract  for  the  parties.  This  it  cannot  do.  In 
situations  in  which  reasonable  interpretation  favors  the 
insurer  and  any  other  would  be  strained  and  tenuous,  no 
compulsion  exists  to  torture  or  twist  the  language  of  the 
contract.  As  stated  by  the  California  Supreme  Court  in 
Continental  Casualty  Co.  v.  Phoenix  Constru-ction  Co.,  296 
P.2d  801,  806,  46  Cal.  2d  423  (1956) : 

"An  insurance  company  has  the  right  to  limit  the  cov- 
erage of  a  policy  issued  by  it  and  when  it  has  done  so, 
the  plain  language  of  the  limitation  must  be  re- 
spected." 


13 

The  Arizona  Supremo  Court  lias  decided  tliat  an  unam- 
biguous contract  muat  be  interpreted  according  to  the  terms 
set  forth  therein.  Citi/  of  Phoenix  v.  Tanner,  161  P.2d  923, 
63  Ariz.  27S  (1945);  Galbraith  v.  Johnston,  373  P.2d  587, 
92  Ariz.  77  (19(52). 

It  is  well  established  in  Arizona  tliat  an  employee  wlio 
has  abandoned  his  employment  and  is  engaged  in  personal 
and  private  affairs  at  the  time  of  the  accident  is  not  acting 
within  the  scope  of  his  employment.  Peters  v.  Pima  Mer- 
cantile Co.,  Inc.,  42  Ariz.  454,  27  P.2d  143  (1933) ;  Otero  v. 
Soto,  34  Ariz.  87,  267  P.  947  (1928) ;  Johnston  v.  Hare,  30 
Ariz.  253,  241  P.  541!  (1926).  Trujeque  was  not  acting 
within  the  scope  of  his  employment  by  Jacobs  at  the  time 
of  this  accident  so  as  to  bring  him  within  the  plain  terms 
of  the  policy.  The  undisputed  facts  show  that  Trujeque 
was  using  the  tractor-truck  solely  for  his  own  personal  use 
at  the  time  of  the  accident  in  that  he  had  picked  up  his 
brother  [who  was  not  employed  liy  Jacobs  or  C  &  P]  and 
was  taking  him  to  his  home.  (P.  15  Tru.jeque's  deposition).  Tn 
no  wise  could  this  be  construed  to  be  operation  of  the  truck- 
tractor  "in  the  business  of  tlie  named  insured"  C  &  P 
which  contractually  dictates  coverage  under  the  policy. 

As  evidenced  by  the  above  insurance  policy,  C  &  P  full// 
insured  its  interest  in  the  vehicle  when  it  was  operating 
for  and  in  the  biisiness  of  C  &  P.  As  is  obvious,  C  &  P's 
insurance  coverage  was  entirely  and  completely  commen- 
surate with  its  obligation  to  compensate  the  owner  for  the 
business  use  thereof  by  C  &  P.  In  other  words,  C  &  P  fully 
insured  the  tractor-truck  when  it  was  being  used  in  the 
business  of  C  &  P.  A  policy  provision  requiring  that  a 
vehicle  be  used  "in  the  business  of  the  named  insured",  is 
not  a  restriction  because  it  offers  full  coverage  to  all  per- 
sons driving  said  vehicle  while  said  vehicle  is  being  used 
for  the  benefit  of  the  named  insured.  If  the  vehicle  is  being 
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used  for  any  other  purpose  tlien  coverage  is  not  afforded 
to  the  driver  under  this  ty^ie  of  policy  Avhether  that  driver 
be  Jacobs,  Trujec^ue  or  any  other  person. 

2.  A  non-owner  lessee  does  not  come  within  the  purview  of  the 
Arizona  Financial  Responsibility  Act  when  the  leased  vehicle 
is  not  being  used  in  the  business  of  the  insured  lessee. 

The  Financial  Responsibility  Law  of  Arizona  provides, 
inter  alia,  as  follows:  (A.R.S.  §  28-1170) 

"B.  Tlie  OWNER'S  POLICY  of  liability  insurance 
nuist  comply  with  tlie  following  requirements: 

"1.     IT  shall  designate  .  .  . 

"2.  IT  shall  insure  the  person  named  therein  and  any 
other  person,  as  insured,  using  the  motor  vehicle  or 
motor  vehicles  with  the  express  or  implied  permission 
of  the  named  insured,  against  loss  .  .  ."  (Emphasis 
ours.) 

Since  the  intention  of  the  legislature  embodied  in  a 
statute  is  the  law,  the  fundamental  rule  of  construction  to 
which  all  other  canons  of  construction  are  subordinate,  is 
that  the  court  sliall,  by  all  aids  available  ascertain  and  give 
effect  to  that  legislative  intent.  Valley  Natiomil  Bank  of 
Phoenix  v.  Apache  County,  57  Ariz.  459,  114  P.2d  883 
(1941) ;  Keller  v.  State,  46  Ariz.  lOG,  47  P.2d  442  (1935) ; 
State  V.  McEuen,  42  Ariz.  385,  26  P.2d  1005  (1933) ;  Payne 
V.  Knox,  94  Ariz.  380,  385  P.2d  514  (1963). 

When  the  language  of  a  statute  is  plain  and  unambigu- 
ous, there  is  no  occasion  for  construction.  Adams  v.  Bolin, 
74  Ariz.  269,  247  P.2d  617  (1952);  Church  v.  Collier,  71 
Ariz.  353,  227  P.2d  385  (1951);  State  v.  Airesearch  Mfg. 
Co.,  68  Ariz.  342,  206  P.2d  562  (1949).  And  effect  must  be 
given  to  its  obvious  meaning.  Parrack  v.  Ford,  68  Ariz. 
205,  203  P.2d  872  (1949);  Millett  v.  Frohmiller,  66  Ariz. 
339,  188  P.2d  457  (1948). 
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It  is  well  establishefl  that  in  the  judicial  construction  of 
legislation,  words  used  will  be  given  their  usual,  natural, 
plain,  ordinary,  and  commonly  understood  meaning.  Kuts- 
Cheraux  v.  Wilson,  71  Ariz.  461.  229  P.2d  713  (1951),  re- 
heard 72  Ariz.  37,  230  P.2d  512  (1951). 

It  can  hardly  be  asserted  that  tlie  above  statute  is  am- 
biguous or  that  it  by  some  form  of  osmosis  incorporates 
therein  the  tractor  truck  at  the  time  of  this  accident. 

The  Arizona  Legislature  in  enacting  this  law  manifested 
its  intention  that  it  ai)ply  ONLY  to  an  owner's  policy  in  the 
clearest  of  language.  The  IT  in  paragraphs  1  and  2  refers 
plainly  to  "THE  OWNER'S  POLICY"  and  any  other  con- 
struction would  be  antithetical  to  the  plain  and  unambigu- 
ous language  used  therein. 

A.R.S.  §  2S-1170  v.'as  amended  by  the  Arizona  Legisla- 
ture in  1961  (Ch.  94,  S  4).  However,  subparagraph  B  in- 
cluding 1  and  2  thereunder  were  not  changed  either  in  sub- 
stance or  in  form.  In  fact,  the  only  changes  brought  about 
by  the  amendments  v.'ere  in  (a),  (b)  and  (c)  under  para- 
graph 2  which  raised  the  limits  of  coverage  reciuired.  It  is 
evident  that  had  the  legislature  desired  to  extend  this 
statute  to  include  hired  or  non-owned  motor  vehicles  it 
could  readily  have  done  so  by  including  the  non-owner 
policy  with  the  existing  "owner  ]iolicy".  This  it  did  not  do 
and  therefore  it  is  basic  and  fundamental  that  the  Courts 
will  not  usurp  this  prerogative  of  the  legislature. 

The  identical  issue  involved  in  this  appeal  was  consid- 
ered by  the  Circuit  Court  of  Apjieals  in  Clarke  v.  Harleijs- 
ville  Mut.  Casualtii  Co.,  123  F.2d  499  (4th  Cir.,  1941)  to 
which  the  Appellant  respectfully  directs  this  Court's  atten- 
tion. The  Court  stated  as  follows:  (at  page  500) 

"The  only  (|uestion  with  which  we  need  concern  our- 
selves  then    is:    Does   a   non-ownership   policy  come 
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within  tlie  inirvicw  of  tliis  Statute  so  as  to  compel  the 
indusion  of  the  Oinnibus  Covera,s;e  Clause  as  a  part 
of  the  policy!" 

In  its  decision  the  Court  decided  the  a])ove  defined  issue  in 
the  negative  and  went  on  to  say  at  page  502: 

"We  have  probed  the  language  of  the  statute  in  (pies- 
tion  carefully,  taking  into  account  all  the  imponder- 
able connotations  which  cluster  around  the  words  used 
and  are  suggestive  of  the  legislative  intent.  Having 
dnne  so,  we  are  imahle  to  find  any  indication  that  the 
Legislature  intended  to  make  'paragraph  tivo  of  the 
statute  embrace  non-ownersMp  policies.  On  the  con- 
trary, the  plain  and  unamhiguons  language  of  the 
statute  rebuts  any  such  inference.  It  is  the  duty  of  the 
court  to  construe  the  statute  as  written  and  not  in- 
dulge in  interesting  speculations  as  to  what  the  statute 
might  have  been  but  was  not.  .  .  .  we  cannot  ignore 
what  appears  to  have  been  a  crisp  legislative  distinc- 
tion expressed  in  terms  that  are  anything  but  uncer- 
tain. We  sit,  after  all,  as  an  appellate  court,  not  as  an 
ancient  oriental  cadi,  dispensing  a  rougli  and  ready 
equity  according  to  the  dictates  of  his  unfettered  dis- 
cretion." (Emphasis  ours.) 

As  pertains  to  the  Arizona  statute  not  only  did  the  Ari- 
zona legislature  decline  to  amend  to  include  a  non-owner 
policy  but  in  addition  thereto  it  did  not  amend  or  delete 
A.R.S.  §28-1172  which  specifically  EXCLUDES  a  non- 
owner  from  this  cliapter  dealing  with  tlie  Uniform  Motor 
Vehicle  Safety  Responsibility  Act.  Section  28-1172  states 
as  follows : 

§§  28-1172.  Chapter  not  to  affect  other  policies. 
A.  This  chapter  shall  not  be  held  to  apply  to  or  affect 
policies  of  automobile  insurance  against  liability  which 
are  re(|uired  by  any  other  law  of  this  state,  and  such 
policies,  if  they  contain  an  agreement  or  are  endorsed 
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to  coiifonii  with  the  i-e(|uirements  of  tliis  chapter,  may 
be  certified  a.s  proof  of  financial  responsilnlity  under 
this  chapter. 

"B.  This  eliapter  shall  not  he  held  to  apply  to  or 
affect  policies  insuring  solely  the  insured  named  in 
the  policy  against  liability  resulting  from  the  main- 
tenance oi'  use  by  persons  in  the  insui'ed's  employ 
OR  ON  HIS  BEHALF  OF  MOTOR  VEHICLES 
NOT  OWNED  BY  THE  INSURED.-  (Emphasis 
ours.) 

Section  28-1172,  supra,  makes  it  abiindantly  and  categori- 
cally clear  that  no  coverage  was  extended  under  the  facts 
of  this  case  to  Trujeque  who  was  not  at  the  time  operating 
the  leased  vehicle  in  the  business  of  the  insured  C  &  P. 

The  record  is  gorged  Avitli  the  fallacious  argument  that 
Trujeque  did  or  did  not  have  the  express  or  imijlied  per- 
mission of  Jacobs  and/or  C  &  P  to  operate  the  tractor 
truck  at  the  time  of  the  accident. 

This  argument  is  based  upon  paragraph  2  of  the  Finan- 
cial Responsibility  Law  of  Arizona,  supra.  To  juxtapose 
this  permission  argument  with  the  above  statute  is  to 
expose  its  spuriousness.  The  permission,  express  or  im- 
plied, is  of  no  moment  in  the  instant  case  because  the 
statute  applies  ONLY  to  an  Owner's  Policy. 

THE  ARIZONA  SUPREME  COURT  IN  JENKINS  v.  MAYFLOWER  INSURANCE 
EXCHANGE,  93  ARIZ.  287,  380  P.2d  145  (1963)  DOES  NOT  EXTEND 
THE  ARIZONA  FINANCIAL  RESPONSIBILITY  ACT  TO  INCLUDE  A  NON- 
OWNER   INSURED. 

The  lower  court  rendered  no  written  opinion  in  this  case. 
No  reason  was  advanced  by  the  court  as  to  why  the  judg- 
ment was  limited  to  $10,000.00.  Plaintiffs  in  their  argument 
and  briefs  relied  heavily  on  Jenkins  v.  Mayflou-cr,  supra. 
They  evidently  convinced  the  lower  court  that  Jenkins 
was   applicable   and   controlling  as   to   a   non-owner  type 
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policy.  The  judgment,  therefore,  of  necessity  must  have 
been  rendered  by  applying  the  rule  enunciated  in  Jenkins 
to  a  non-owner  type  policy.  The  lower  court  must  have 
been  persuaded  in  reading  Jenkins  that  the  "omnibus  clause" 
of  an  "owner's  policy"  must  be  incorporated  as  a  matter 
of  law  in  a  non-owner  type  policy  of  insurance.  The  amount 
of  the  judgment  was  limited  to  $10,000.00  evidently  because 
the  court  felt  that  Trujeque  was  an  additional  insured 
under  C  &  P's  non-owner  type  policy  and,  therefore,  Tru- 
jeciue  was  entitled  to  be  indemnified  to  the  extent  of  the 
minimum  amount  of  insurance  coverage  specitied  in  §  28- 
1170(b)(2)(a).  The  omnibus  clause  in  Jenkins  is  not  ger- 
mane to  this  case.  If  it  were  it  would  be  a  "short  horse 
soon  curried".  Plaintit¥  adroitly  argued  the  applicability 
of  Jenkins  to  the  facts  in  this  case.  Jenkins  involved  an 
Owner's  Policy.  The  omnibus  clause  in  Jenkins  restricted 
the  use  of  the  vehicle  if  it  was  "operated  by  any  member 
of  the  military  or  naval  forces  of  the  United  States  or  any 
foreign  country".  Jenkins  held  that  the  "omnibus"  in  an 
owner's  policy  cannot  be  restricted  and  that  a  person  who 
drives  a  car  with  the  permission  of  its  owner  (express  or 
implied)  is  an  insured  as  a  matter  of  law.  Jenkins  cannot 
be  tortured  to  apply  to  a  non-owner's  type  policy.  The 
rationale  in  Jenkins  is  founded  upon  Public  Policy.  (380 
P.2dl4.5,146.) 

"The  California  Supreme  Court,  in  Wildman  v.  Gov- 
ernment Employees'  Ins.  Co.,  48  Cal.2d  31,  39,  307 
P. 2d  359,  364,  refused  to  allow  an  insurance  company 
to  set  up  a  restrictive  endorsement  as  a  defense  and 
applied  an  omnibus  clause  substantially  similar  to 
A.R.S.  §28-1170,  subd.  B(2),  as  follows:" 

'It  appears  that  section  415  must  be  made  a  part  of 
every  policy  of  insurance  issued  by  an  insurer  since 
the  public  policy  of  this  state  is  to  make  oumers  of 
motor  vehicles  financially  responsible  to  those  in- 
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jured  l)y  them  in  the  oi)ei-ation  of  siicli  vehicles.'  " 
(Emphasis  ours.) 

Jacobs  who  may  have  given  Trujeque  permission  to  use 
tlie  truck  and  who  was  the  owner  is  clearly  within  the 
ambit  of  Jenkins.  To  extend  Jenkins  to  cover  C  &  P  would 
be  to  judicially  delete  section  2S-1172  and  to  judicially 
amend  section  28-1170  B  to  include  the  term  non-owner 
as  well  as  owner. 

CONCLUSIONS 

1.  The  insurance  contract  issued  to  C  &  P  is  plain  and 
unambiguous  and  therefore  dictates  coverage  to  the  vehicle. 
The  policy  fully  covered  the  vehicle  when  it  was  being 
used  in  the  business  of  C  &  P.  It  is  clearly  establislied  by 
the  record  that  this  vehicle  was  not  being  so  used  at  the 
time  of  this  accident. 

2.  The  lease  agreement;  the  conditional  sales  contract; 
the  insurance  policy;  the  statements  of  the  parties;  the 
plaintiff's  original  complaint;  and  the  law,  clearly  estab- 
lish that  C  &  P  did  not  own  this  vehicle  at  the  time  of  the 
accident. 

3.  The  Arizona  Financial  Kesponsibility  Act  applies 
only  to  an  Owner's  Policy  and  therefore  is  not  applicable 
to  this  case. 

Needless  to  say,  when  a  timely  appeal  is  taken  from  an 
appealable  order  granting  summary  judgment,  the  appel- 
late court  in  reviewing  must  determine  whether  there  is 
any  genuine  issue  of  material  fact  underlying  the  adjudica- 
tion, and  if  not,  whether  the  substantive  law  was  correctly 
applied.  KoepJce  v.  Fontecchio,  177  F.2d  125  (C.A.  9th, 
1949). 

It  is  respectfully  asserted  that  there  is  no  genuine  issue 
of  material  fact  underlying  the  adjudication  of  this  matter 
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and  in  that  determination  the  District  Court  was  correct. 
However,  as  has  been  set  forth  in  the  preceding  argument 
the  lower  court  erred  in  applying  the  substantive  law  to 
the  undisputed  facts. 

In  rectification  thereof,  it  is  asserted  that  this  Court 
should  reverse  the  District  Court's  order  granting  plain- 
tiff's cross-motion  for  summary  judgment.  Further,  since 
this  reversal  eliminates  any  basis  for  the  denial  of  the 
defendant's  motion  for  smnmary  judgment,  it  is  respect- 
fully asserted  that  this  Court  should  direct  the  granting 
of  Travelers'  motion  for  summary  judgment.  Authority  for 
the  above  requested  disposition  is  well  established.  U.  S.  v. 
DeWitt,  265  F.2d  393  (5  Cir.,  1959)  and  U.  S.  v.  Toys  of 
the  World  Cluh,  Inc.,  288  F.2d  89  (2d  Cir.,  1961). 

Respectfully  submitted, 

Kramer,  Roche,  Burch  &  Streich 
By    Daniel  Cracchiolo 

567  First  National  Bank  Bldg. 
Phoenix,  Arizona 

Attorneys  for  Appellant 
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I 

CALIFORNIA  LABOR  CODE  SECTION  2803,    UPON  WHICH  APPELLEES '  ENTIRE 
ARGUMENT  IS  BASED,   IS  COMPLETELY  IRRELEVANT  TO  THIS  CASE. 

After  reading  Appellees'  brief,  we  find  ourselves  like  Don 
Quixote,  jousting  with  wind  mills.  Where  is  reality,  and  where 
is  fiction?  Where  is  fact,  and  where  is  fancy?  For  Appellees' 
entire  argument  is  directed  to  non-existent  propositions. 

Injected  into  the  case  by  Appellees  is  Labor  Code  Section 
2803  which  forms  the  basis  for  a  tortuous  argument  that  "want  of 
ordinary  or  reasonable  care"  resulting  in  death  is  the  standard 
to  be  employed  in  an  industrial  death  case,  which  standard  it  is 
argued  precludes  application  of  the  seaworthiness  rule  with  its 
absolute  liability  impositions. 

This  provision  of  law  is  completely  unrelated  to  our  case. 
Section  2803  is  part  of  a  legislative  scheme  which  must  be  read 
and  applied  in  conjunction  with  the  California  Workman's  Compensation 
Act,  Labor  Code  Sees.  3201  et  aeq.      It  comes  into  play  in  only  those 
employer-employee  situations  where  the  death  is  not  covered  by  the 
Compensation  Act,  as  where  certain  employees  are  excluded  from 
coverage,  or  the  employer  has  failed  to  provide  insurance  to  cover 
work  incurred  injuries  or  deaths.  An  action  for  damages  may  then  be 
brought  under  Sec.  2803.  Such  instances  are  minute  in  number.  The 
vast  majority  of  death  cases  arising  in  the  employer-employee  relation- 
ship are  covered  by  the  Compensation  Act  where  the  employer  is  liable 
even  though  wholly  free  from  fault,  but  only  for  compensation. 
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That  Section  2803  cannot  apply  in  our  case  is  self-evident. 
Durs  is  a  situation  where  the  decedent,  if  killed  ashore,  would  have 
been  covered  by  the  state  Workmen's  Compensation  Act,  and  since  he 
fvas  killed  aboard  a  vessel  in  a  state  harbor,  his  widow's  rights 
as  against  the  decedent's  employer  are  protected  by  the  Longshoremen 
and  Harbor  Worker's  Compensation  Act,  33  U.S.C.  Sees.  901  et  seq. 

But  Appellant  here  seeks  no  remedy  against  her  deceased 
^lusband's  employer.  She  seeks  redress  from  a  third  party  tort-feasor^ 
the  Appellee  shipowners,  which  right  is  expressly  reserved  to  her 
by  Section  33  of  Title  33  U.S.C.  She  has  asserted  that  right  pursuant 
to  the  state  enabling  statute  which  provides  the  remedy,  C.  C.  P. 
Sec.  377.  The  general  maritime  law  of  the  United  States  provides  the 
substantive  basis  for  her  claim  and  the  rules  which  determine  its 
disposition,  including  her  right  to  assert  the  doctrine  of  unseaworthi- 
ness. 

We  find  no  need  to  repeat  in  any  detail  the  argument  of  our 
Dpening  brief  or  the  cases  there  cited.  Suffice,  we  argue  that 
California  courts  presumably  would  construe  Section  377  as  did  the 
Court  of  Appeals  for  the  Third  Circuit    the  New  Jersey  Act  in 
Skovgaard  vs.    The  M/V  TUNGUS   (3  Cir.  1958)  252  Fed.  2d  14,  1958  A.M.C. 
619,  p.  622, 

"The  conduct  required  to  impose  liability  #  * 
is  not  limited  to  that  conduct  embraced  in  the 
historical  concept  of  negligence.  The  words 
("wrongful  act,  neglect  or  default")  encompass 
something  more.   *  *  *  The  seaman  possesses 
the  legal  right  to  a  seaworthy  ship.  Whenever 
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this  legal  right  is  infringed  and  harm  results 
by  reason  of  the  ship  being  unseaworthy,  a  'wrong' 
occurs,  whether  it  be  of  omission  or  commission. 
*  *  ^t  Culpability  is  not  necessary  to  constitute 
a  wrong.     It  is  the  liability-creating  quality  of  an 
act  which  makes  it  wrongful."     (Our  emphasis.) 

It  should  now  be  evident  that  federal  maritime  law  controls 

the  substantive  rights  here  being  asserted.  As  we  previously  noted, 

Mr.  Justice  Brennan,  speaking  for  the  four  dissenting  judges  said  in 

M/V  TUNGUS  vs.   Skovgaard   (1958)  358  U.  S.  588,  p.  608, 

"It  is  the  federal  maritime  law  that  looks  to  the 
state  law  of  remedies  here,  not  the  state  law  that 
incorporates  a  federal  standard  of  care.  #  jt  # 
When  the  injured  party  seeks  to  enforce  a  'state 
created  remedy'  for  the  breach  of  the  federally 
defined  duty  owing  to  him,  'federal  maritime  law 
would  be  controlling.'" 

That  this  is  clearly  the  present  state  of  the  law  we  turn  to 

Mr.  Justice  Whi taker's  dissenting  statement  in  Goett  vs.   Union  Carbide 

(I960)  361  U.  S.  340,  p.  346, 

"  ^f  ^j  ^^  The  substantive  legal  rights  and 
liabilities  involved  in  this  admiralty  case  are 
not  in  any  true  sense  governed  by  West  Virginia 
law,  but  rather,  are  within  the  full  reach  of 
exclusive  admiralty  jurisdiction  and  are  to  be 
measured  by  the  standards  of  the  general  maritime 
law  #  ^(   as  remedially   supplemented  by  the 
West  Virginia  Wrongful  Death  statute.  ^^  * 

"And  when  in  a  case  encompassed  by  the  terms  of 
the  State's  Wrongful  Death  statute,  admiralty 
'adopts'  such  statute,  it  does  so  only  to  afford 
a  remedy   for  a  substantive  cause  of  action  created 
by  the  maritime  law  which,  'if  death  had  not  ensued', 
would  have  redressed  it. 
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Justice  Whitaker  was  one  of  the  majority  in  TUNGUS.      His 
/lews  coupled  with  those  of  Justice  Brennan  for  the  dissenters 
3re  definitive  of  the  matter  absent  a  precise  ruling  in  clarifi- 
:ation  of  the  original  TUNGUS   decision. 

II 

IPPELLEES'  ARGUMENT  IS  NOT  CONCERNED  WITH  THE  CALIFORNIA  WRONGFUL 
lEATH  ACT 'S  INCLUSION  OF  A  SEAWORTHINESS  CAUSE  OF  ACTION^   BUT 
XAIMS  THAT  DECEDENT"S  NEGLIGENCE  DISPOSES  OF  THE  CASE,    WHICH 
:S  NOT  THE  FACT. 

Further  confusing  the  matter.  Appellees  have  posed  the 
ifrong  question  to  this  Court.   It  is  not,  as  Appellees  would  have 
it,  "whether  under  the  law  of  California,  the  heirs  of  a  longshore- 
dan  found  by  the  jury  to  have  died  as  a  result  of  his  own  negligence 
/ould  be  entitled  to  recover  damages  for  his  death  on  the  ground 
)f  unseaworthiness",  but  rather  whether  the  California  Wrongful 
}eath  Act  encompasses  an  action  for  death  caused  by  unseaworthiness 
)f  a  vessel,  and  whether  a  litigant  who  pleads  such  a  count  is  entitled 
to  have  it  determined  on  the  merits. 

Whether  decedent  was  guilty  of  negligence  is  totally  unrelated 
to  the  unseaworthiness  question.   It  is  settled  law  that  a  maritime 
"ort  action  may  proceed  on  two  separate  counts,  negligence  and  un- 
seaworthiness. Balado  vs.   Lykes  Bros.      (2  Cir.  1950)  179  Fed.  2d  943. 
"ho  ovidoncG  may  support  recovery  on  ono  or  both  grounds,  or   none*. 
ioCarthy  vs.   American  Eastern  Corp.      (3  Cir.  1949)  175  Fed.  2d  724. 


But  the  considerations  which  support  the  theories  may  be 

at  variance,  as  in  a  case  like  ours  where  the  claim  was  made  that 

the  deck  area  was  "slippery  and  unsafe  to  walk  upon"  causing 

decedent's  fall.   (Tr.  p.  2).  On  a  negligence  count,  proof  of 

knowledge,  or  at  least  the  opportunity  to  know  of  a  dangerous 

situation,  must  be  established  against  the  shipowner  to  fasten 

liability  upon  him.   Impositon  of  unseaworthiness  requires  no      •.  =• 

such  proofs. 

"  ^  ^  ^t   The  shipowner's  actual  or  constructive 
knowledge  of  the  unseaworthy  condition  is  not  essential 
to  his    liability.        ^     ^      *       There  is  ample  room  for 
argument,  in  the  light  of  history,  as  to  how  the  law  of 
unseav/orth  i  ness  should  have  or  could  have  developed. 
Such  theories  might  be  made  to  f i I  I  a  volume  of  logic. 
But,  in  view  of  the  decisions  in  this  Court  over  the 
last  15  years,  we  can  find  no  room  for  argument  as 
to  what  the  law  is.  What  has  evolved  is  a  complete 
divorcement  of  unseaworthiness   liability  from  concepts 
of  negligence.      To  hold  otherwise  now  would  be  to 
erase  more  than  just  a  page  of  history." 

Mr.  Justice  Stewart  writing  the.  Court's  opinion  in 
Mitchell  vs.    Trawler  Racer  Inc.    (1959)  362  U.  S.  539, 
550,  I960  A.M. C.  1503.   (Our  emphasi s. ) . 

In  almost  any  maritime  tort  action,  and  particu  I  ai-l  y  in  a  slip 
and  fall  case,  like  ours,  the  possibility  of  both  negligence  and  un- 
seaworthiness exists.  Krey  vs.    United  States    (2  Cir.  1941)  123  Fed. 
2d  1008,  1942  A.M.C.  19,  and  see  The  Tangled  Seine:     A  Survey  of 
Maritime  Personal  Injury  Remedies,    57  Yale  Law  Journal  243,  pp. 
251-256.  Cf.      Mahnich  vs.    Southern  S.    S.    Co.    (1944)  321  U.  S.  96. 


There  may  be  no  negligence,  but  there  may  still  be  un- 
seaworthiness. Sulovitz  vs.    United  States    (E.D.  Pa.  1945) 
64  F.  S.  637,  1945  A.M.C.  1467,  1473,  where  such  findings  were 
expressly  made.   And  there  may  be  no  negligence  on  the  part  of 
the  shipowner  coupled  with  contributory  negligence  of  the  injured 
worker  proximately  contributing  to  the  accident,  but  there  may 
still  be  unseaworthiness.  Cf.      Holley,   Admx.    vs.    S.    S.   MANFRED 
STANSFELD   (4  Cir.  1959)  269  Fed.  2d  317,  1959  A.M.C.  2189. 

In  the  case  at  bar,  assume  that  the  shipowner  was  not 
negligent  because  it  neither  knew  or  had  the  opportunity  to  know 
of  the  slippery  and  unsafe  condition.   Assume,  further  that  such 
condition  existed.   Assume  further,  that  plaintiff  was  guilty  of 
contributory  negligence.   The  vessel  owner  could  still  be  liable 
on  the  basis  of  unseaworthiness,  predicated  on  the  fact  that  there 
was  in  fact  a  slippery  and  unsafe  condition  which  caused  injury. 
Nothing  more  need  exist  to  bring  the  unseaworthiness  doctrine  into 
play.  This  Court  has  so  held. 

"   ^   ^   ^   It  is  now  establisHed  'law  thaf  a  shipowner 
is  liable  to  a  stevedore  loading  its  vessel  if  it  be  unseawoft.hy 
as  to  its  decks  by  the  presence  thereon  of  sufficient  oil  or  grease 
to  make  it  slippery  to  one  walking  over  it,  and  the  stevedore  is 
injured  thereby.   The  liability  exists  although  the  shipowner  has 
no  knowledge  of  the  presence  of  the  oil  or  grease."  Yanow  vs. 
Weyerhaeuser  S.    S.    Co.    (9  Cir.  1957)  250  Fed.  2d  74,  1958  A.M.C. 
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516,  p.  517.   And  see  Johnson  Line  vs.   Maloney    (9  Cir.  1957) 

243  Fed.  2d  293,  1957  A.M.C.  1138;  Mitchell  vs.   Trawler  Racer 
Inc.,   supra;  and  Alaska  Steamship  Co.   vs.   Petterson   (1953) 
347  U.  S.  396,  affirming  this  Court,  205  Fed.  2d  478,  1953 
A.M.C.  1405. 

Turning  now  to  our  case:   the  presence  of  a  slippery 
substance  of  sufficient  quantity  mailing  an  unsafe  worthing  place 
constitutes  unseaworthiness.  The  only  role  that  decedent's 
contributory  negligence  has  in  the  case  would  be  to  reduce  the 
recoverable  damages  according  to  the  maritime  tort  rule  of 
comparative  negligence.  Holley,   Admx.    vs.    S.    S.    MANFRED 
STANSFLEDy    supra. 

It  was  manifest  error  by  the  District  Court  to  grant  a 
partial  summary  judgment  for  Appellees  on  the  unseaworthiness 
count,  and  thereby  deny  Appellant  a  trial  on  the  merits  of  such 
claim.  Cf.      Jacob  vs.    City  of  New  York    (1941)  315  U.S.  752. 

III. 

UNSEAWORTHINESS  IS  ACTIONABLE  UNDER  THE  CALIFORNIA  WRONGFUL  DEATH 
ACT  CONTRARY  TO  APPELLEE'S  CLAIM  THAT  UNSEAWORTHINESS  SOUNDS  IN 
CONTRACT,   AND  THEREBY  IS  NOT  ACTIONABLE. 

Insofar  as  the  California  Wrongful  Death  Act  covers  only 

actions  sounding  in  tort,  no  inhibition  constrains  an  unseaworthiness 

cause.  Appellees  contend  that  such  a  claim  is  grounded  in  contract, 

and  therefor  is  not  actionable  under  the  Act.  Not  so. 


We  discussed  this  point  in  our  Opening  Brief,  pp.  25-26. 
Altliough  there  is  discussion  in  the  cases  that  the  right  to  a 
seaworthy  vessel  is  an  "incident  of  the  seaman's  contract",  it  is 
now  settled  beyond  question  that  such  right  is  a  "relational" 
duty  owed  by  the  shipowner  to  the  seaman  (or  longshoreman  doing 
"seaman's  work")  and  existing  over  and  above  strict  contractual 
obi igation. 

The  Supreme  Court  gave  full  answer  to  Appellees'  contention 

in  Seas  Shipping  Co.   vs.   Siemaki   (1946)  328  U.  S.  85,  p.  93, 

"Because  rationalizing  the  liability  as  one 
attached  by  law  to  the  relation  of  shipowner 
and  seaman,  where  this  results  from  contract, 
may  have  been  thought  useful  to  negative  the 
importation  of  those  common  law  tort  limita- 
tions (contributory  negligence,  assumption  of 
risk,  negligence  of  a  fellow  servant)  does  not 
mean,   however,    that  tlie   liability  is  itself 
aontraatual   or  that  it  may  not  extend  to  situa- 
tions where  the  ship's  work  is  done  by  others 
not  in  such  an  immediate  relation  of  employment 
to  the  owner.  That  the   liability  may  not  he 
either  so  founded  or  so  limited   would  seem 
indicated  by  the  stress  the  cases  uniformly 
place  upon  its  relation,    both  in  character  and 
in  scope,  to  the  hazards   of  marine  service  which 
unseaworthiness  places  on  the  men  who  perform 
'  ^'  •   *   *   * 

"The  hazards  which  maritime  service  places  upon  men 
who  perform  it,  rather  than  any  consensual  basis 
of  responsibility,    have  been  the  paramount  in- 
fluences dictating  the  shipowner's  liability  for 
unseaworthiness  as  well  as  its  absolute  character." 
(Our  emphasis. ) 

The  shipowner's  liability  to  seamen  for  unseaworthiness  is 
rooted  in  their  relationship  and  the  hazards  of  maritime  service, 
not  in  any  contract  between  them,   written  or  consensual.  Unsea- 
worthiness is  a  tort.  Of  that  there  can  be  no  further  question. 


Sieracki   gives  the  full  and  final  answer  to  that  proposition. 
Other  Courts  have  given  like  reply. 

"If  it  be  said  that  the  New  Jersey  (Wrongful  Death)  Act 
provides  redress  for  tortious  conduct  alone,  we  answer  that 
providing  an  unseaworthy  ship  is  a  tort."  Skovgaard  vs.   M/V 
TUNGUS   f3  Cir.  1957)  252  Fed.  2d  14,  1958  A.M.C.  619,  623. 

"   #   ^   ^e   The  breach  of  the  obligation  to  furnish  a 
seaworthy  ship  is  a  tort;  and  that  is  a  result  consonant  with  the 
historical  attitude  toward  breaches  of  warranty,  which  until  1778 
had  to  be  sued  in  tort,  and  which  may  be  still  so  treated  if  the 
distinction  is  important."  Strika  vs.    Netherlands  Ministry  of 
Traffic  (2  Ci  r .    1950)  185  Fed.  2d  555,  558,  1951  A.M.C.  84,  88. 

"   ^   ^   ^   We  believe  the  West  Virginia  (Wrongful 
Death)  Act  incorporates  the  general  maritime  law  of  unseaworthiness 
in  death  actions  involving  maritime  torts."  Union  Carbide  Corp. 
vs.    Goett    (4  Cir.  I960)  278  Fed.  2d  319,  1960  A.M.C.  1125,  1130. 

And  this  very  Circuit  appears  to  have  disposed  of  the  point 
here  under  discussion  sub  silentio    in  the  case  of  Rawson  vs.    Calmar 
Steamship  Corp.       (9  Cir.  1962)  304  Fed.  2d  202,  1962  A.M.C.  2153 
There  .  a   longshoreman's  widow  brought  an  action  under  Washington 
law  against  a  shipowner  on  whose  vessel  her  husband  was  killed, 
claiming  both  negligence  and  unseaworthiness  when  a  winch  cable  ran 
wild  crushing  his  head  and  causing  instantaneous  death.   On  the 
facts,  the  District  Court  found  for  the  shipowner,  and  this  Court 
af f  i  rmed. 
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However,  it  seems  to  have  been  accepted  by  both  Courts 
that  had  there  been  liability,  a  verdict  could  have  been  found 
for  plaintiff  on  either  the  ground  of  negligence  or  unseaworthiness. 
(The  Washington  statute.  Revised  Code  of  Washington,  4.20.010,  in 
which  state  the  case  arose,  provides  for  wrongful  death  actions 
"when  the  death  of  a  person  is  caused  by  the  wrongful  act,  neglect 
or  default",  and  although  it  does  not  appear  in  the  opinion,  the 
briefs  demonstrate  that  this  was  the  remedial  statute  which  authorized 
the  action.   App.illant's  Brief,  p.  24,  states  that  the  District  Court 
considered  the  "unseaworthiness  issue  under  Washington  law.") 

This  Court  said,  1962  A.M.C.  p.  2157, 

"But  what  of  unseaworthiness?  Assuming  unseaworthiness  and 
causation,  the  liability  is  absolute."   (The  Court  cites  Sieracki  vs. 
Seas  Shipping  Co.,    supra;  Mitchell  vs.    Trawler  Racer;   and  Petterson 
vs.    Alaska  Steamship  Co.,    supra,    all  of  which  we  have  cited  and  dis- 
cussed in  support  of  our  position.) 

It  appears  that  not  only  is  the  breach  of  the  warranty  of 
unseaworthiness  a  tort,  and  that  this  principle  has  been  so  held  or 
assumed  by  the  Courts,  but  there  are  no  meaningful  contrary  holdings. 

Unseaworthiness,  being  a  tort,  is  thereby  actionable  under 
the  California  Wrongful  Death  Act. 

IV. 

THE  CALIFOBNIA  WRONGFUL  DEATH  ACT  ENCOMPASSES  ACTIONS  BASED  ON 
BREACH  OF  WARRANTY  (ABSENT  NEGLIGENCE)  BUT  SUCH  CASES  SOUND  IN 
TORT. 

Appellees  contend  that  only  negligence  actions  are  cognizable 
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under  "the  applicable  California  statute." 

This  contention  is  not  only  not  the  fact,  but  Appellees  have 
completely  ignored  any  discussion  of  the  controlling  cases  and 
principles  of  law  involved. 

Here,  again  Appe Megs'   entire  argument  is  predicated  on 
their  fallacious  assertion  that  Labor  Code  Section  2803  controls 
this  case,  but  we  have  pointed  out  that  this  section  is  neither 
the  remedial  statute  on  which  our  case  proceeded,  nor  does  it 
have  anything  to  do  w i  ih  the  matter  at  issue.  Nor  did  the  District 
Court  consider  that  our  unseaworthiness  case  involved  anything 
other  than  an  action  under  C.  C.  P.  Sec.  377. 

The  Court  below  acted  upon  the  basis  of  Mortenson  vs. 
Pacific  Far  East  Lines  (N.D.  Cal.  1956)  148  F.  Supp.  71,  1956 
A.M.C.  2275.  A  perusal  of  Mortenson  demonstrates  that  C.C.P. 
377  was  all  that  was  being  construed.  The  injection  of  Labor 
Code  Sec.  2803  by  Appellees  here  is  an  attempt  to  make  an  argument 
that  is  obviously  impossible  if  directed  to  C.C.P.  Sec.  377. 

So  far  as  breach  of  warranty  of  fitness  being  the  basis  for 
a  death  action  is  concerned,  there  is  no  question.   That  has  been 
decided  by  the  California  courts,  Gosling  vs.    Nichols    (1943)  59  Cal. 
App.  2d  442,  139  Pac.  2d  86;  Riibino  vs.    Utah  Canning  Co.    (1954)  123 
Cal.  App.  2d  18,  266  Pac.  2d  163,  and  by  this  Court  itself  in 
Zellmer  vs.    Acme  Brewing  Co,    (9  Cir.  1950)  184  Fed.  2d  941.   (See 
Appellant's  Opening  Brief,  pp.  24-29.) 


Appellees  have  studiously  avoided  a  discussion  of  these 
cases  and  their  holdings  obviously  because  there  is  no  answer 
that  can  give  Appellees  comfort.   "In  California  an  action  for 
death  based  upon  an  implied  breach  of  warranty  is  within  the 
terms  of  the  California  Wrongful  Death  Statute."  Hinton   vs. 
Republic  Aviation   Corp.    (S.  D.  N.  Y.  1959)  180  F.  Supp.  31, 
p.  37.  Cf.      Greenman  vs.    Yuba  Power  Products  Inc.    (1963) 
59  Cal .  2d  57,  377  Pac.  2d  897. 

\d<^on  vs.    County  of  Kern    (1965)  233  A.C.A.  462,  43  Cal.  Rep. 
481  is  not  apposite.   That  case  went  off  on  the  limitations  point. 
It  is  apparent  that  plaintiff  there  attempted  to  circumvent  the 
Nforatorium  legislation  enacted  by  the  California  Legislature  in 
connection  with  actions  against  governmental  mental  institutions  and 
attempted  to  plead  a  tortious  death  action  in  terms  of  contract. 
The  Court  held  that  C.  C.  P.  377  covered  only  tort  claims.   We 
have  already  demonstrated  that  a  death  action  based  on  unseaworthi- 
ness is  a  tort. 

Similarly,  Willey  vs.  Alaska  Packers  Assn.  (N.D.  Cal.  1926) 
9  Fed.  2d  937,  | 926  A.M.C.  157  is  inapplicable.  The  holding  that 
the  breach  of  a  shipowner's  duty  to  provide  maintenance  and  cure 
to  a  seaman  was  not  actionable  under  C.  C.  P.  377  could  no  longer 
hold  under  later  decisions.  The  proper  remedy  is  under  the  Jones 
Act,  46  U.  S.  C.  Sec.  688.  Cf.  Lindgren  vs.  United  States  (1930) 
281  U.  S.  1930.  1930  A.M.C.  399. 
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The  matter  has  been  definitively  settled  contrary  to 

Wiltey   by  the  Supreme  Court's  decision  in  Cortes  vs.    Baltimore 

Insular  Line    (1932)  287  U.S.  367,  1933  A.l^l.C.  9.   There  the  Court 

held  that  a  shipowner's  failure  to  provide  medical  care  and  cure  to 

a  seaman  resulting  in  the  latter's  death  was  actionable  under  the 

Jones  Act,  46  U.  S.  C,  Sec.  688.   Shipowner's  counsel  presented 

the  same  argument  Appellees  make  here,  1933  A.M.C.  p.  10, 

"The  argument  is  pressed  upon  us  that  the  care 
owing  to  a  seaman  disabled  while  in  service  is 
an  implied  term  of  his  contract,  and  that  the 
statute  cannot  have  had  in  view  the  breach  of  a 
duty  contractual  in  origin  for  which  he  had 
already  a  sufficient  remedy  under  existing  rules 
of        of  law." 

Mr.  Justice  Cardozo  replied  for  the  Court,  1933  A.M.C, 

p.  II, 

"Wo  think  the  origin  of  the  duty  is  consistent  with 
a  remedy  in   tort,    since  the  wrong,  if  a  violation 
of  a  contract,  is  also  something  more.   The  duty 
X   *   is  one  annexed  by  law  to  a  relation,  and 
annexed  as  an  inseparable  incident  without  heed  to 
any  expression  of  the  will  of  the  contracting  parties. 
For  breach  of  a  duty  thus  imposed,  the  remedy  upon  the 
contract  does  not  exclude  an  alternative  remedy  built 
upon  the  tort." 

Moreover,  the  entire  sweep  of  modern  legal  expression  favors 

the  construction  of  breaches  of  implied  warranty  as  causes  sounding 

in  tort,  or  something  more,  namely,  an  "enterprise  Liability" 

where  the  liability  of  the  supplier  is  "strict"  and  may  be  an 

entitely  new  cause  of  action,  neither  tort  nor  contract,  but  still 

actionable  where  death  occurs  under  the  appropriate  wrongful 
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death  Act.  Cf.   Santor  vs.   A  &  M  Karagheusian  Inc.    (1965)  44  N.  J. 

52,  207  A.  2d  505. 

Montgomery  vs.   Goodyear  Tire  &  Rubber  Co.    (S.D.  N.Y.  1964) 

231  F.  Supp.  447,  was  an  action  for  wrongful  death  brought  under 

the  Death  on  the  High  Seas  Act  where  the  offending  instrumentality 

was  an  alleged  faulty  blimp,  the  complaint  being  framed  in  terms 

of  both  negligence  and  breach  of  implied  warranty  of  fitness.  The 

Court  says,  231  F,  Supp.  447,  p.  451, 

"  ^  ^  ^  We  choose  to  examine  the  particular 
facts  upon  which  the  claim  rests  and  so  determine 
whether  there  was  in  truth  a  breach  of  implied 
warranty  or  negl igent  manufacture. 

The  Court  continues,  p.  453, 

"Section  I  of  the  Death  on  the  High  Seas  Act  does 
not  encompass  negligence  alone,  for  a  breach  of 
warranty  is  as  much  a  breach  of  duty  as  it  is  a 
negl  igent  act.  ^^   *   * 

These  further  pervasive  comments  appear,  p.  454 

"Moreover,  the  recent  trend  in  personal  injury  and 
death  cases  based  on  warranty  has  been  to  treat  the 
action  as  one  in  the  nature  of  tort,  ignoring  con- 
tract considerations.   *   ^f   ^t   An  action  based  on 
breach  of  implied  warranty  will  lie  under  the  Death 
on  the  High  Seas  Act." 

Other  recent  cases  adhering  to  the  same  views:  Weinstein 

vs.   Eastern  Airlines   (3  Ci r.  1963)  316  Fed.  2d  758,  cert. den. 

375  U.   S.    940;  Middleton  vs.    United  Aircraft  Corp.    (S.D.  N.Y. 

I960)  204  F.  Supp.  856;  George  vs.   Douglas  Aircraft  Co.   Inc. 

(2  Cir.  1964)  332  Fed.  2d  73;  Goldberg  vs.  Kitlsman  Instrument 

Corp.   (1963)  12  N.Y.  2d  432. 
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The  foregoing  opinions  not  only  fortify  our  view  that  the 
California  Wrongful  Death  Act  supports  an  action  based  upon  breach 
of  warranty,  they  give  full  answer  to  Appellees'  contention  to  the 
contrary.   (Appellees'  Brief,  p.  27.) 


CONSIDERATIONS  WICH  GOVERN  A  JONES  ACT  CASE  ARE  NOT 
APPLICABLE  HERE. 

Ail  that  can  be  extracted  from  the  majority  opinion  in 

Gillespie  vs.    United  States  Steel  Corp.    (1964)  379  U.S.  M8,  1965 
A.M.C.  I,  is  that  the  Supreme  Court  chose  to  stand  by  its  earlier 
decision  in  Lindgren  vs.    United  States    (1930)  28!  U.S.  1930,  1930 
A.M.C.  399,  that  in  the  event  of  a  seaman's  tortious  death  in  state 
waters  the  case  was  covered  by  the  Jones  Act  which  occupied  the 
field,  and  the  case  was  to  be  decided  solely  on  negligence  con- 
si  derations. 

The  incongruity  of  this  express  holding  was  pointed  up  by 
Justice  Goldberg  in  his  dissenting  opinion,  where  he  noted  that 
an  action  for  the  death  of  a  longshoreman   could  be  brought  under  a 
State  Wrongful  Death  Act  on  account  of  unseaworthiness  occurring 
in  state  waters,  and  that  "seamen  and  longshoremen  currently  recover 
for  death  on  the  high  seas  and  injury  suffered  anywhere  due  to  an 
unseaworthy  vessel."   (1965  A.M.C.  pp.  14-15). 

The  relevance  of  Gillespie   to  our  case  is  its  tacit  recog- 
nition that  an  action  for  unseaworthiness  could  be  maintained  under 
the  Death  on  the  High  Seas  Act,  46  Uv  S.  C.  Sec.  761  and  far  from 
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overruling  that  act's  application  to  seamen  (as  Appellees  would 
have  it),  it  confirms  it. 

Analogous  considerations  support  the  conclusion  that  a 
state  wrongful  death  act  like  California's  requires  a  like  con- 
struction . 

Where  the  construction  or  application  of  state  law  in  its 

maritime  features  is  concerned,  federal  law  controls.  Mr.  Justice 

Black  expressed  the  rule  in  Pope  &  Talbot  vs.    Beam   (1953)  346  U.S. 

406,  409,  1954  A.M.C.  I , 

"His  right  of  recovery  for  unseaworthiness  and 
negligence  is  rooted  in  federal  maritime  law. 
Even  if  Hawn  were  seeking  to  enforce  a  state 
created  remedy  for  this  rights   federal  maritime 
law  would  be  controlling.      While  states  may 
sometimes  supplement  federal  maritime  policies, 
a  state  may  not  deprive  a  person  of  any  substantive 
admiralty  rights  as  defined  in  controlling  acts  of 
Congress  or  by  interpretative  decisions  of  this 
Court."   (Our  emphasis.) 
While  it  has  long  been  true  that  a  longshoreman  is  a  seaman 

with  respect  to  his  right  to  call  upon  the  protective  admiralty 

doctrine  of  unseaworthiness,  he  is  not  a  "seaman"  within  the 

context  of  the  Jones  Act.      That  statute  governs  situations  of 

those  who  are  "crew  members"  in  relationship  to  their  employers. 

It  is  an  employer's  liability  act,  pure  and  simple. 

A  longshoreman's  remedy  for  injuries  as  against  his  employer 

is  compensation  under  the  Longshoreman's  and  Harbor  Worker's 

Ctompensation  Act,  33  U.  S.  C.  Sees.  901  et  seq.      But  in  that  area 

which  encompasses  third  party   liability^    as  in  the  case  now  before 

the  Court,  a  longshoreman's  substantive  rights  are  determined  by  the 

federal  maritime  law,  and  this  is  so  whether  his  claim  is  based  on 
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negligence,  or  unseaworthiness,  or  both.  THE  MAX  MORRIS   (1890)  137 
U.  S.  I,  Seas  Shipping  Company  vs.   Sierackij   supra. 

The  California  courts  recognize,  as  of  right  they  must,  the 
supremacy  and  controlling  efficacy  of  the  federal  maritime  law. 
Intagliata  vs.   Shipowner's  and  Merchants  Towboat  Co.   Ltd.    (1945) 
26  Cal .  2d  365,  159  P.  2d  I . 

Reducing  the  argument  to  its  basic  essence  we  conclude  that 
the  state  has  supplied  a  remedy,  the  wrongful  death  act,  by  means 
of  which  tho  substantive  maritim'-  right  of  unsoaworth i ness  is 
applied  and  enforced. 

Dated  at  San  Francisco  on  January  31,  1966. 
REDLAND  &  PINNEY 
CXDRSEY  REDLAND 
VAN  H.  PINNEY 

Attorneys  for  Appellant 
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